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CASES 

ARGUED  AND  DETERMINED 

nr  THE 

Cirtttit  €mxis  at  t|e  itnifei  ^Mts 

WITHIN  THE  SECOND  CIRCUIT. 


BOBEBT  CODMAN  AKD  HsNBT  A.   JoHNBON 

The  Ykbuoist  and  Canada  Bailboad  OoMPAirr. 

The  decision  in  Codnum  y.  Vermani  A  Canada  R,  R  Co.,  (16  Blatch/.  C.  C, 
R,  165,)  adhered  to. 

This  suit  being  against  the  endorser  of  the  notes,  and  the  endorsement  having 
been  filied  np  when  it  was  made,  and  ordering  the  contents  of  the  notes  to 
be  pidd  to  the  bearer,  and  this  having  been  done  before  the  notes  were  put 
iolo  circulation,  the  contract  of  the  endorser  was  with  the  bearer,  and  no 
disability  of  the  bearer  to  ene,  as  an  assignee,  could  arise  under  g  1 1  of  the 
Judiciary  Act  of  September  24tb,  1789,  (1  IT.  8,  8taL  at  Lar^e,  70,)  now 
§  629  of  the  Revised  StctuteF. 

It  was  of  no  ^nsequence  that  the  notary  protesting  the  notes  did  not  have  the 
notes,  fls  well  as  the  coupons,  to  present  fur  payment,  at  the  time  of  making 
demand  of  payment. 

Evidence  which  counsel  did  not,  on  a  trial,  think  would  be  material,  and  did 
not  know  of  and  so  did  not  obtain,  althoagh  it  might  easily  have  been  dis- 
covered, will  not,  generally,  be  allowed  to  furnish  ground  for  a  new  trial, 
although  its  materiality  may  arise  from  the  views  of  the  Court  in  deciding 
the< 


(Before  Whbslxb,  J.,  Vermont,  August  6th,  1879.) 

Wheeleb,  J.    After  the  opinion  heretofore  filed  in  this 
cause  was  delivered,  (16  Blatchf.  C.  O.  JR.^  165,)  and  before 
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judgment,  the  defendant  moved  for  a  new  trial,  for  the  pur- 
pose of  introducing  new  evidence,  to  the  effect  that  the  notarj 
making  the  protest  conceded  did  not  have  the  notes  themselves, 
as  well  as  the  coupons,  to  present  for  payment,  at  the  time  of 
making  demand  of  payment,  and  moved  that  the  cause  be 
dismissed  for  want  of  jurisdiction  in  this  Court.  The  cause 
has  been  further  heard  upon  these  motions. 

The  objection  to  the  jurisdiction  rests  upon  the  proviso  to 
section  11  of  the  Judiciary  Act  of  September  24th,  1  /89,  (1  (71 
S.  Stat,  at  Large^  79,  now  Bev.  Stat.  C.  S.,  8eo.  629,)  which  is : 
"  That  no  Circuit  Court  shall  have  cognizance  of  any  suit  to  re- 
cover the  contents  of  any  promissory  note  or  other  chose  in  ac- 
tion,infavor  of  an  assignee,  unlessa  suit  might  have  been^rose- 
cuted  in  such  Court  to  recover  the  said  contents  if  no  assign- 
ment had  been  made,  except  in  cases  of  foreign  bills  of  ex- 
change." These  are  not  foreign  bills  of  exchange.  The 
makers  and  payee  were  citizens  of  the  same  State,  the  notea 
themselves  were  made  payable  to  order  and  not  to  the  bearer^ 
so  that  no  suit  could  be  brought  against  the  makers,  upon 
them,  by  any  one  but  the  payee,  without  an  endorsement, 
which  would  be  an  assignment,  and,  as  to  suits  against  the 
makers,  they  come  precisely  within  the  terms  of  that  pro- 
viso. {Gibson  v.  C/ietc^  16  Pet,  315;  Dromgooley. Farmeri 
Bank^  2  How.^  241.)  It  was  settled  early,  that  notes  payable 
to  bearer  were  payable  to  any  one,  and  not  affected  with  the 
disabilities  of  the  original  holder,  under  this  statute.  {Bank 
of  Kentucky  v.  WisieVy  2  Pet.j  318 ;  Smith  v.  CUipp^  15  Pet.y 
125 ;  WhiU  V.  Vt.  dk  Mass.  B.  B.  Co.,  21  How.,  575.)  This 
suit  is  against  the  endorser  and  not  the  payee.  The  endorse- 
ment was  filled  up  when  it  was  made,  and  ordered  the  con- 
tents of  the  notes  paid  to  the  bearer.  The  evidence  showed 
that  this  was  done  before  the  notes  were  put  into  circulation 
at  all.  The  contract  of  the  endorser  was  with  the  bearer, 
who  might  be  anybody,  so  that  no  assignment  of  that  liabil- 
ity would  be  necessary,  and  no  disability  of  the  original 
payee  to  sue  would  follow  the  cause  of  action  arising  upon 
that  liability.    This  is  expressly  stated  by  Mr.  Justice  Clif- 
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ford  to  be  the  law,  in  Lexington  v.  BuUer^  (14  WaU.y  282, 
293.)  The  objection  to  the  juriBdiction,  although  not  out  of 
time,  even  at  this  late  stage  of  the  case,  cannot  prevail. 

The  defendant  professes  to  wish  to  introdnce  the  new 
evidence  to  add  to  the  facts  conceded,  and  not  to  contradict 
the  terms  of  the  concession.    The  evidence  itself  is  newly 
discovered  in  fact,  but  might  easily  have  been  discovered  be- 
fore trial,  if  it  had  been  thought  that  such  evidence  would  be 
material ;  but  it  was  not  so  thought  by  those  having  charge 
of  the  defence.    They  claim  that  the  views  of  the  Court 
make  it  appear  to  be  material,  and  that,  therefore,  they  ought 
now  to  have  an  opportunity  to  avail  themselves  of  it.    It  is 
quite  clear  that  the  defendant  has  no  right,  upon  any  legal 
grounds,  to  have  the  case  opened  now  for  that  purpose.    If 
parties  could  first  put  in  enough  of  their  case  to  get  the 
opinion  of  the  Court,  and  then  have  an  opportunity  to  make 
a  case  to  fit  the  opinion,  the  administration  of  justice  would 
be  much  protracted  and  large  opportunities  opened  for  abuse, 
although  it  is  but  just  to  say,  that,  in  this  instance,  no  attempt 
to  patch  up  the  case  in  any  improper  way  is  seen.     The  only 
wholesome  mode  of  trial  is  for  the  parties  to  put  in,  and  be 
required  to  put  in,  their  evidence  upon  all  points  upon  which 
they  are  to  put  in  evidence  at  all,  before  the  judgment  of  the 
Court  is  passed  upon  it.    There  are,  probably,  few  cases  tried 
but  that  the  losing  parties  in  wliich,  or  their  counsel,  are  able 
afterwards  to  see,  or  think  they  see,  some  place  where  they 
could  improve  their  side,  if  they  had  another  opportunity. 
StiU,  it  is  better,  in  view  of  the  whole,  generally,  that  they 
should  not  have  the  opportunity.    Nevertheless,  there  may 
be  cases  where  the  parties  cannot  bring  themselves  strictly 
within  the  rules  for  granting  new  trials,  that  the  Court  might 
and,  perhaps,  ought,  in  the  exercise  of  its  discretion,  while 
the  matter  is  wholly  under  the  control  of  the  Court,  as  in 
this  case,  before  judgment,  it  is,  to  grant  an  opportunity  to 
put  in  further  evidence.     In  view  of  these  considerations, 
the  probable  effect  of  the  new  evidence  brought  forward  has 
been  looked  into.    The  evidence  was  full  and  dear  that  the 
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plaintiffs  owned  and  held  both  notes  and  coupons.  The  deposi- 
tion of  the  notary  tends  to  show  that  he  had  only  the  coupons. 
The  action  is  upon  the  Dotes  themselves,  for  not  paying  the  in- 
terest, according  to  the  contract  in  the  notes,  on  presentation  of 
the  coupons.  Ordinarily,  the  instrument  endorsed  should  be 
presented  when  demand  of  payment  is  made,  in  order  that, 
upon  payment,  it  may  be  delivered  up.  {Freeman  v.  Boyntonj 
7  Mass.,  488  ;  Shaw  v.  Reed,  12  Pick.,  182.)  In  this  case, 
nothing  but  the  coupons  were  to  be  delivered  np.  The  notes 
i?7onld  be  retained  properly  and  necessarily.  Notice  to  the 
-endorser  could  not  be  dispensed  with,  but  that  was  properly 
.given,  as  is  expressly  conceded.  The  contract  waa,  that  pay- 
ment should  be  made  when  the  coupons  were  presented. 
They  were  presented  and  payment  was  not  made,  so  there 
was  clearly  a  default  of  the  maker,  of  which  the  endorser  had 
due  notice,  as  is  also  conceded.  This  would  seem  to  be  suffi- 
cient, whether  the  notary  learned  whom  to  notify  from  the 
endorsements  themselves,  as  was  before  inferred  by  the  Court, 
or  otherwise.    {Gilbert  v.  Dennis^  3  Met,  495.) 

Besides,  on  further  consideration  of  the  terms  of  this 
guaranty,  it  seems  probable  that  the  defendant  might  be  lia- 
ble upon  that  alone.  The  only  question  about  that  is, 
whether  it  would  follow  the  note  into  the  hands  of  the  plaint- 
iffs, as  bearers  merely,  to  whom  the  guaranty  waa  not  other- 
wise made.  The  guaranty  and  endorsement  are  placed  to- 
gether over  one  signature,  and  the  defendant  guaranteed  the 
payment  of  the  notes,  and  ordered  the  contents  paid  to  the 
bearer,  at  the  same  time.  Such  contracts  are  construed 
according  to  the  expressed  intention  of  the  parties,  as  it  is 
to  be  collected  from  the  words  used.  {Good  v.  Jiartin,  95 
U.  S.y  90.)  In  view  of  the  form  and  connection  of  the 
guaranty,  it  may  well  be  understood,  as  suggested  by  one  of 
the  defendant's  counsel  on  this  argument,  that  the  intention 
was  that  the  notes  should  take  the  guaranty  into  circulation 
with  them,  and  that  the  guaranty  should  run  to  the  bearer, 
the  same  as  the  endorsement. 

In  arguing  these  motions  it  was  still  insisted,  that  the 
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defendant  became  a  mere  accommodation  guarantor  or  en- 
dorser, and  that  all  its  undertakings  in  that  direction  were 
ultra  vires.  But,  for  the  reasons  before  stated,  the  consider- 
ation was  adequate  and  moved  directly  to  the  benefit  of  the 
defendant,  and  the  statute  quoted,  as  well  as  the  general 
principles  of  the  common  law  without  the  statute,  brought 
the  giving  such  notes,  or  becoming  parties  to  them  in  other 
forms  to  the  same  effect,  clearly  within  the  scope  of  the  cor- 
porate powers  of  the  defendant.  So,  the  evidence,  if  in, 
would  not  be  likely  to  produce  any  different  result,  and  there 
is  no  just  occasion  for  delaying  the  cause  to  receive  it. 

The  plaintiffs,  in  person,  and  with  them  William  O.  Shaw. 

•  * 

JEiward  Ji  Phelps  and  Francis  A.  Brooks^  for  the  de- 
fendant. 


The  Goody jfiAB  Dental  VuLOAmrE  OoMPAinr 

vs. 

Samuel  S.  Whttb. 

In  an  action  for  damages  for  pnblishinj!^  a  libel,  the  answer  omitted  to  deny 
statements  in  the  complaint  as  to  the  manner  in  which  the  plaintiff  was  dam- 
aged and  as  to  the  amount  of  the  damages  sustained.  Ihe  defendant  was 
allowed  to  amend  the  answer,  by  denying  such  statements,  on  the  <rround 
that  the  omission  to  deny  them  onght  to  ha^e  been  regarded  by  the  plaintiff 
as  inadvertent. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  August  7th,  1879.) 

Wallace,  J.  The  defendant  moves  for  leave  to  amend 
his  answer  so  far  as  to  deny  certain  allegations  of  the  com- 
plaint, which,  not  being  denied  in  the  answer,  stand  as  ad- 
mitted. The  action  was  commenced  in  May,  1875,  and  the 
complaint  alleges  that  the  defendant  published  certain  libel- 
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Ions  matter  concerning  a  patent  of  the  plaintiff,  "knowing 
that  the  plaintiff  was  then  offering  for  sale,  and  was  about 
offering  for  sale,  licenses  or  office  rights  to  use  said  invention 
nnder  said  letters  patent,  and  malicionslj  contriving  to  canse 
it  to  be  believed  that  the  plaintiff  was  not  the  lawful  owner 
of  the  exclusive  rights  secured  by  said  letters  patent,  and 
could  not  lawfully  sell  licenses  to  use  said  invention,  and 
could  not  lawfully  compel  the  payment  of  royalties  for  the 
use  of  the  invention,  and  to  prevent  the  plaintiff  from  effect- 
ing sales  of  licenses,  as  aforesaid,  to  dentists."  The  com- 
plaint further  alleges,  "  that,  by  reason  of  the  said  several 
false  and  defamatory  publications,  great  numbers  of  the  den- 
tists, and  particularly  the  persons  mentioned  in  Schedule  A, 
hereto  annexed,  were  dissuaded  from  purchasing  said  licenses, 
and  refused,  and  still  refuse,  to  purchase  the  same,  in  conse- 
quence thereof,"  and  that  the  plaintiff  has  sustained  damages 
in  the  sum  of  $75,000.  Schedule  A  sets  forth  the  names 
and  residences  of  over  fourteen  hundred  dentists,  residing  in 
aU  parts  of  the  United  States.  To  this  complaint  the  defend- 
ant interposed  a  pleading  which  combined  demurrers  to  each 
count  in  the  complaint,  with  pleas  of  the  statute  of  limita- 
tions, and  matter  in  defence  which  could  only  be  urged  in 
mitigation  of  damages.  The  demurrers  were  noticed  for  ar- 
gument from  time  to  time,  but  the  hearing  upon  the  demur- 
rers was  delayed,  and  the  decision  was  not  had  until  October, 
1878,  at  which  time  the  demurrers  were  overruled,  and  the 
pleading  permitted  to  stand  as  an  answer,  upon  the  payment 
of  the  costs  of  the  demurrers.  The  defendant  then  moved 
to  amend  the  answer,  and  the  motion  was  granted,  but,  upon 
the  hearing  of  that  motion,  it  was  first  discovered  that  the 
answer,  as  amended,  did  not  contain  a  denial  of  the  allegation 
in  the  complaint  which  states,  that,  by  reason  of  the  publica- 
tions of  the  defendant,  the  dentists  mentioned  in  Schedule  A 
were  dissuaded  from  purchasing  licenses  of  the  plaintiffs,  or 
of  the  allegation  that  the  plaintiff  has  sustained  damages  in 
the  sum  of  $75,000 ;  and,  thereupon,  leave  was  obtained  to 
move  for  the  further  amendment  now  asked  for. 
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It  is  palpable,  that  the  defendant  did  not  intend  to  admit 
the  tmth  of  these  averments,  and  that,  upon  the  issue  as  it 
now  stands,  the  defendant  will  be  precluded  from  disputing 
his  liabilitj  for  very  heavy  damages.  It  is  urged,  in  opposi- 
tion to  the  motion,  that  the  plaintiff  has  relied  upon  the  im- 
plied admission  in  the  answer,  and,  resting  upon  this  from 
1875  until  this  motion  was  made,  it  has  not  issued  commis- 
sions and  taken  testimony  de  bene  esse^  as  it  otherwise  would 
have  done,  and,  in  consequence,  by  the  death,  or  removal,  or 
forgetfulness  of  many  of  the  dentists  mentioned  in  Schedule 
A,  it  will  be  unable  to  produce  proof,  as  to  a  large  number 
of  these  dentists,  that  they  were  influenced  by  the  defendant's 
publications,  and  were  thereby  dissuaded  from  taking  licenses 
irom  the  plaintiff ;  and  it  is  further  stated,  in  the  plaintiff's 
nflSdavit,  that  the  additional  expense  of  obtaining  its  testimony 
at  the  present  time,  owing  to  peculiar  circumstances,  will  be 
very  onerous. 

It  would  be  a  great  hardship  upon  the  defendant  to  pre- 
clude him  from  controverting  so  important  an  issue  in  the 
case,  in  consequence  of  a  slip  of  his  counsel  in  framing  the 
answer ;  and  the  Court  will  struggle  against  the  result,  and, 
in  furtherance  of  justice,  give  him  an  opportunity  to  present 
the  truth  of  the  matter,  unless  constrained  to  the  contrary 
because  of  the  countervailing  hardship  which  such  action 
would  impose  upon  the  plaintiff. 

Was  the  plaintiff  justified  in  relying  upon  the  implied  ad- 
mission in  the  answer  %  Had  he  a  right  to  suppose  that  the 
issue  which  would  eventually  be  tried  was  that  which  was 
tendered  by  the  answer?  Here  was  a  pleading  containing 
demurrers  which  went  to  the  whole  complaint,  and  also  mat- 
ter by  way  of  defence.  By  the  demurrers  the  defendant  ad- 
mitted all  the  facts  in  the  complaint,  while,  by  another  part 
of  the  pleading,  he  sought  to  deny  the  plaintiff's  right  to  re- 
cover. What  was  the  legal  effect  of  such  a  pleading  ?  A 
defendant  may  demur  to  part  of  a  complaint  and  answer  as  to 
the  residue,  when  the  complaint  joins  several  causes  of  action, 
but  he  cannot  demur  and  answer  to  the  same  cause  of  action. 
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He  mnst  either  demur  or  answer.  {Old  Code  of  Procedurey 
§§  148  to  148  and  151.)  There  can  be  no  doubt  that  the 
plaintiff  could  have  Btricken  out  either  the  matter  in  defence 
or  the  demurrers,  upon  a  motion  for  that  purpose.  Instead  of 
adopting  this  course,  he  preferred  to  notice  the  demurrers  for 
hearing.  By  doing  tliis,  he  elected  to  treat  the  demurrers  as 
the  regular  pleading  on  the  part  of  the  defendant.  Upon  the 
decision  overrnling  the  demurrers,  unless  leave  had  been 
given  to  the  defendant  to  answer,  there  would  have  been  no  an- 
swer in  the  case.  This  motion,  then,  is  to.  be  considered  aa 
though  there  had  never  been  an  answer  in  the  case  until  leava 
was  given,  upon  the  decision  of  the  demurrers,  by  which  the- 
defendant's  pleading  was  allowed  to  stand  as  an  answer ;  and 
the  position  of  the  plaintiff  is  the  same  as  though  the  defend* 
ant  had  then,  for  the  first  time,  served  the  answer  which  he 
now  moves  to  amend.  It  is  true,  the  error  in  the  pleading 
was  the  fault  of  the  defendant,  but  the  plaintiff  has  no  just 
cause  to  complain  that  he  has  been  prejudiced  by  relying 
upon  an  admission  in  an  answer,  when  he  should  have  known 
that,  as  matter  of  law,  there  was  no  answer  in  the  case. 

But,  I  prefer  to  place  the  decision  of  this  motion  upon 
broader  grounds,  and  consider  it  as  though  the  answer  sought 
to  be  amended  had  been  the  only  pleading  served,  when  issue 
was  originally  joined  in  the  action.  I  think  the  plaintiff's 
counsel  were  not  justified  in  the  belief  that  the  defendant  in- 
tended to  admit  such  an  important  allegation  of  the  com- 
plaint, and  should  have  regarded  it  as  inadvertent  and  a  slip 
in  pleading.  Defendants  who  contest  the  plaintiff's  right  to 
recover  in  an  action  for  a  wrong,  are  not  accustomed  to  accept 
the  plaintiff's  own  statement  of  his  damages ;  and,  to  concede^ 
as  was,  apparently,  done  here,  that  the  plaintiff  sustained 
seventy-five  thousand  dollars  damages  by  reason  of  a  libel,, 
would  be  such  a  startling  departure  from  the  line  of  action 
usually  adopted  by  a  defendant,  as  to  suggest,  almost  neces- 
sarily, mistake  or  ignorance.  If  there  had  been  an  express 
admission  in  the  answer  to  this  effect,  it  would  have  excited 
surprise  and  incredulity. 
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Aside  from  the  extraordinary  character  of  the  admiBsioD^ 
the  rest  of  the  answer  indicated  that  the  defendant  intended 
to  contest  the  amount  of  the  plaintiff's  damages,  because,  the 
last  defence  pleaded  in  the  answer,  while  inartificially  pleaded, 
was,  in  snbstance,  a  defence  by  way  of  mitigation  of  damages. 
Under  the  circnmstances,  the  plaintiff's  counsel  should  have 
anticipated  that  a  motion  to  amend  the  answer  would  be* 
made  at  the  trial,  if  not  before,  and  should,  also,  have  assumed 
that  the  motion  would  appeal  so  strongly  to  tlie  equitable 
consideration  of  the  Court,  that  it  could  hardly  be  refused. 

The  motion  to  amend  is  granted. 

William  A.  Becbch  and  WiUiam  Tracy^  for  the  motion. 
Benjamin  F.  Lee^  opposed. 


Jahss  a.  Whalen  V8.  Phtup  H.  SnEBmAN. 

An  officer  of  the  army  of  the  Uoited  States,  asdgned  to  tlie  command  of  a  mUi- 
tary  district  created  by  the  Act  of  March  2d,  1 867,  (14  U.  &  Stat,  at  Large,  428,) 
had  DO  authority,  as  military  commander,  to  isime  an  order  to  the  sheriff  of  a 
oonnty,  requtriog  him  to  place  a  person  in  possession  of  a  plantation  and  per- 
sonal property  which  were,  at  the  time,  in  possession  of  another  persoo. 

Bat,  where  he  issned  sach  an  order,  on  the  applicatioa  of  H.,  who  claimed  to 
be  the  true  owner  of  the  propei  ty,  and  was  sued  by  W.,  who  was  dispossessed 
by  the  execntion  of  the  order,  for  damages  for  snch  dispossession,  it  wss  held 
that  he  conld  justify  under  such  order  if  H.  was  the  true  owner  and  was  en- 
titled  to  the  possession. 

A  motion  for  a  new  trial,  because  of  alleged  newly  discoyered  eyideoce,  denied^ 
on  the  ground  that  such  evidence  was  merely  cuniulatiye. 

Under  the  system  of  pleading  adopted  in  Mew  York,  judgment  at  the  trial,  in 
a  suit  at  law,  is  to  be  rendered  in  accordance  with  the  facts  pleaded  and 
proyed,  without  regard  to  the  form  of  the  pleadings  or  the  theory  on  which 
they  were  prepared. 

(Before  Wallaos,  J.,  Southern  District  of  New  York,  August  7th,  1879.) 
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Wallace,  J.  The  jury  having  found  a  verdict  for  the 
defendant,  the  plaintiff  now  moves  for  a  new  trial,  upon  the 
ground  of  newly  discovered  evidence,  and  because  of  errors 
alleged  to  have  been  committed  on  the  trial.  The  action  waa 
for  trespass  to  personal  property  situate  on  the  Killona  plan- 
tation, in  the  State  of  Louisiana,  of  which  the  plaintiff  was 
dispossessed,  on  the  8th  day  of  August,  1867,  under  color  of 
an  order  issued  by  the  defendant,  as  military  commander,  di- 
rected to  the  sheriff  of  the  county,  requiring  the  sheriff  to 
place  one  Mark  Hoyt  in  peaceable  possession  of  the  planta- 
tion and  personal  property.  The  defence  was  a  general  denial 
of  the  plaintiff's  cause  of  action,  and  a  justification  of  the  act 
of  the  defendant,  under  the  authority  of  a  law  of  Congress 
passed  March  2d,  1867,  (14  U.  S.  Stat,  at  Large^  428,)  entitled, 
**  An  Act  to  provide  for  the  more  efficient  government  of  the 
rebel  States."  By  that  Act  those  States  were  divided  into 
five  military  districts,  one  of  which  was  composed  of  the 
States  of  Louisiana  and  Texas,  and  the  President  of  the 
United  States  was  directed  to  assign  an  officer  of  the  army  to 
the  command  of  each  district,  and  to  detail  a  sufficient  mili- 
tary force  to  enable  such  officer  to  perform  his  duties  and  en- 
force his  authority.  The  Act  declared  it  to  be  the  duty  of 
each  officer  so  assigned,  to  protect  all  persons  in  their  rights 
of  person  and  property,  to  suppress  insurrection,  disorder 
and  violence,  and  to  punish  all  criminals  and  disturbers  of  the 
public  peace,  and,  to  this  end,  to  allow  the  local  civil  tribunals 
to  take  jurisdiction  of,  and  try,  offenders,  or,  when,  in  his 
judgment,  it  might  be  necessary,  to  organize  military  tribunals 
for  that  purpose.  The  defendant  was  assigned  to  the  com- 
mand of  the  district  composed  of  the  States  of  Louisiana  and 
Texas.  He  alleged,  by  way  of  justification,  that  Mark  Hoyt 
was  the  real  owner  of  the  personal  property,  and  was  entitled 
to  the  possession  of  the  Killona  plantation,  and,  having  been 
dispossessed  therefrom  by  the  plaintiff  and  other  lawless  per- 
sons, he  applied  to  the  defendant  for  protection,  and,  there- 
npon,  the  defendant,  as  such  military  commander,  issued  the 
order  to  the  sheriff  to  place  Hoyt  in  possession,  and  that  the 
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dispossession  of  the  plaintiff  under  the  order  was  the  supposed 
grievance  of  which  the  plaintiff  complained.    The  evidence 
on  the  part  of  the  plaintiff  was  to  the  effect,  that  the  plaintiff 
was  in  the  exclusive  and  peaceable  possession  of  the  Killona 
plantation  and  the  personal  property  thereon,  nntil  the  8th 
day  of  August,  when  he  was  required  by  the  'sheriff  of  the 
county  to  obey  the  military  order  of  the  defendant,  and  re* 
move  from  the  plantation,  and  relinquish  the  personal  prop- 
erty to  Mark  Hoyt.    On  the  part  of  the  defendant,  there  was 
evidence  to  the  effect  that  Hoyt  was  the  owner  of  the  per- 
sonal property,  and  entitled  to  the  possession  of  the  property 
and  plantation,  and  that,  for  some  time  prior  to  the  issuing  of 
the  order,  and  when  the  order  was  executed,  one  Slater  was 
in  possession  of  the  plantation  and  personal  property,  and  the 
plaintiff  was  merely  an  occupant  of  certain  rooms  in  the  plan- 
tation bnildings.    Upon  any  view  of  the  facts  justified  by  the 
evidence,  it  was  dear,  that,  although  the  possession  of  the 
plantation  and  property  was  held  adversely  to  Hoyt,  such 
possession  had  been  peaceably  obtained  and  maintained,  and 
was  nnder  color  of  right.    Upon  the  evidence,  the  Court 
ruled  that  the  defendant  had  no  authority,  as  military  com- 
mander, to  issue  the  order  in  question,  and,  when  he  assumed 
to  administer  remedial  justice  between  citizens,  not  essential 
for  the  preservation  of  the  public  peace,  or  the  prevention  of 
illegal  violence  to  persons  or  property,  he  exceeded  his  lawful 
powers.    The  Court  also  ruled,  that,  while  the  defendant 
could  not  justify  his  act,  as  one  done  by  virtue  of  his  author- 
ity as  military  commander,  nevertheless,  as  his  order  was 
issued  upon  the  application  of  Mark  Hoyt,  for  the  purpose 
of  assisting  Hoyt  to  obtain  possession  of  his  property,  if  the 
jury  should  find  that  Hoyt  was  the  owner,  and  entitled  to  the 
possession  of  the  property,  the  defendant  could  justify  under 
the  authority  of  Hoyt.   Exceptions  were  taken  to  this  ruling. 
The  principal  questions  of  fact  submitted  to  the  jury  were, 
whether  the  plaintiff  was  in  possession  of  the  property  at  the 
time  the  order  was  executed,  and,  if  so,  whether  Hoyt  was  the 
true  owner  of  the  property. 
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So  far  as  the  present  motion  proceeds  upon  the  ground  of 
newly  discovered  evidence,  it  can  be  briefly  disposed  of,  and 
must  be  decided  adversely  to  the  plaintiff.  The  plaintiff  de- 
sires to  obtain  the  benefit  of  newly  discovered  testimony,  to 
the'  effect,  that,  prior  to  the  time  of  the  execution  of  the 
order,  Slater  had  transferred  all  his  right  and  interest  in  the 
property  to  the  plaintiff,  and  did  not  claim  to  exercise  any 
control  over  it,  and  was  not  on  the  plantation,  and  had  not 
been  for  some  time.  This  testimony  is  insufficient  to  author- 
ize a  new  trial,  because  it  is  merely  cumulative.  The  status 
of  Slater  as  well  as  of  the  plaintiff,  with  reference  to  the  pos- 
session of  the  plantation  and  personal  property,  was  one  of 
the  main  issues  of  fact  to  which  the  evidence  upon  the  trial 
was  directed,  and  the  newly  discovered  evidence  is  but  addi- 
tional evidence  upon  the  same  point,  and  is  of  the  same  gen- 
eral character  as  that  produced  upon  the  trial,  and,  within  all 
the  authorities,  is  cumulative,  and,  as  such,  not  sufficient  as 
ground  for  a  new  trial. 

The  important  and  more  difficult  question  presented  by 
this  motion  is  that  which  involves  the  correctness  of  the  rul- 
ing upon  the  trial,  that  the  defendant  could  justify  his  act  as 
one  authorized  by  Hoyt,  and  could  depend  upon  Hoyt's  title 
to  the  property. 

As  the  cause  of  action  arose  in  the  State  of  Louisiana,  the 
rights  of  the  parties  are  to  be  ascertained  according  to  the 
law  of  that  State,  but,  as  nothing  appeared,  from  the  evidence 
on  the  trial,  to  show  that  the  law  of  Louisiana  differs  from 
that  of  New  York,  the  case  was  submitted,  and  is  now  to  be 
considered,  as  though  it  were  governed  by  the  rules  of  the 
common  law. 

Although  the  owner  of  personal  property,  who  takes  it  by 
force  from  the  possession  of  one  who  holds  it  without  right, 
is  liable  criminally  for  a  breach  of  the  peace,  or  civilly  in  an 
action  for  assault  and  battery,  he  is  not  liable  in  trespass,  be- 
cause, in  an  action  of  trespass,  when  the  plaintiff's  case  rests 
upon  proof  of  possession,  title  in  the  defendant  is  always  a 
perfect  defence.    {Hyatt  v.  Woody  4  Johns.^  150 ;  lues  v.  IveSp 
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13  Johiis.^  235 ;  Jackson  y.  Sedye^  16  Johns.^  197 ;  Jackson  t. 
Farmer^  9  Wend.,  201 ;  Taunton  v.  Costir, 7  2erm  jB<y., 431 ; 
Harvey  v.  Brydges,  14  Jf .  cfe  IF".,  437 ;  Meriton  v.  CoomheSy  9 
<7.  -ff.,  787.)    If  Hoyt  was  the  owner,  and  entitled  to  the  pos- 
session,  of  the  property  in  question,  at  the  time  of  the  plaint- 
iff's dispossession,  the  plaintiff  conld  not  recover  against  Hojt, 
Gould  he,  then,  recover  against  the  defendant  ?    The  defend- 
ant undertook  to  restore  Hoyt  to  his  own,  at  IToyt's  solicita- 
tion.   He  was  held  liable  for  all  acts  done  pursuant  to  his 
order,  to  the  same  extent,  and  because  he  was  to  be  regarded, 
as  thoQgh  he  had  personally  accompanied  Hoyt  and  the  sheriff, 
and  assisted  in  the  removal  of  the  plaintiff.    It  would  seem 
strange  if  Hoyt,  upon  whose  request  the  defendant  intervened, 
should  not  be  liable,  and  yet  the  defendant  be  held.    Such  a 
conclusion  would  |>resent  the  anomaly  of  the  right  to  recover 
for  a  wrong,  against  an  agent  or  a  servant,  for  acts  in  behalf 
of  a  principal,  when  there  is  no  right  of  recovery  against  the 
principal.     The  argument  is,  that,  inasmuch  as  the  defendant 
assumed  to  act  as  a  military  commander,  he  cannot  justify  in 
any  other  character  or  capacity.    This  argument  would  apply 
with  equal  reason  to  Hoyt  also,  because  he  was  instrumental 
in  procuring  the  defendant  to  act  in  his  capacity  of  militaiy 
commander.    The  logical  sequence  would  be,  if  Hoyt  had  re- 
taken his  own  with  a  file  of  soldiers,  under  the  flag  of  the 
United  States,  that  he  must  show  his  right  to  the  flag  and  the 
soldiers  before  he  could  be  heard  to  assert  his  title ;  and  this 
for  the  protection  of  a  person  who  had  no  right  to  the  prop- 
erty  or  to  its  possession.    Suppose  Hoyt  had  resorted  to  arti- 
fice, to  obtain  possession,  or  had  induced  the  plaintiff  to  aban- 
don the  property  by  untrue  representations,  would  he  be 
precluded  from  showing  his  right,  when  sued,  because  he  had 
obtained  possession  by  artifice  or  deception  f    If  so,  an  owner 
may  take  his  own  by  tha  strong  hand,  under  circumstances 
which  render  him  amenaole  criminally,  and  yet  be  protected, 
while,  if  he  resorts  to  stratagem,  involving  no  criminal  liability, 
he  must  pay  damages  to  one  who,  as  against  him,  has  no  right 
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to  detain  the  property.  No  authority  or  principle  can  be 
fonnd  to  sustain  such  a  conclusion. 

The  theory  of  the  plaintijS  is,  that  the  defendant  is  estopped 
from  asserting  that  he  was  acting  as  military  commander ;  and 
numerous  cases  are  cited  to  the  effect,  that  one  who  holds  him- 
self out  as  acting  in  some  special  character,  cannot  be  heard  to 
deny  that  he  was  so  acting,  afterwards.  The  doctrine  of  es- 
toppel has  no  application  in  this  case,  nor  are  the  authorities 
cited  in  point,  because,  the  plaintiff  cannot  be  prejudiced  by 
allowing  the  defendant  to  show  that  he  was,  in  fact  and  in 
law,  acting  in  privity  with  Hoyt. 

An  estoppel  m  pais  arises  where  one  party  has  been  in- 
duced by  another  to  rely  upon  the  existence  of  a  state  of  facts, 
and  thereby  to  do  or  omit  some  act  which  will  enure  to  the 
prejudice  of  the  former,  if  the  latter  is  permitted  to  prove  the 
non-existence  of  the  facts.  Under  these  circumstances,  one 
who  has  assumed  to  exercise  an  official  authority  will  be  pre- 
cluded from  disputing  his  appointment  or  title  to  the  office. 
How  has  the  plaintiff  been  misled  because  the  defendant  as- 
sumed to  act  as  a  military  commander  in  requiring  the  plaint- 
iff to  restore  the  property  to  Mark  Hoyt  ?  The  plaintiff  was 
bound  to  know  the  law,  and  is  conclusively  presumed  to  have 
known  it,  as  well  as  the  defendant.  He  knew,  therefore,  that 
the  defendant  did  not  possess  the  authority  which  he  assumed, 
and  that,  as  a  military  commander,  the  act  of  the  defendant 
was  beyond  the  scope  of  his  lawful  powers.  What  injury,  in 
a  legal  sense,  has  the  plaintiff  sustained  by  acting  upon  the 
assumption  that  the  defendant,  as  military  commander,  could 
compel  the  restoration  of  the  property  to  Hoyt  ?  Concede 
that  the  plaintiff  would  not  have  surrendered  possession  of 
the  property  bad  he  not  supposed  the  defendant  had  the  right, 
as  well  as  the  physical  power,  to  compel  obedience  to  his 
orders,  nevertheless,  the  plaintiff  has  only  surrendered  posses- 
sion to  the  person  who  was  entitled  to  it.  He  might  have 
defended  his  possession  by  force,  and,  if  tlie  property  had 
been  taken  from  him  by  violence,  might  have  had  his  action 
for  assault  and  battery.    He  would  have  recovered,  however, 
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only  compensation  for  his  personal  injuries.  He  knew  he 
had  no  right  to  the  possession  of  the  property  as  against  Hoyt; 
he  knew  that  the  defendant  was  seeking  to  obtain  possession 
only  for  Hoyt ;  and,  nnder  these  circumstances,  he  did  only 
that  which  he  should  have  done  without  any  order  or  any 
Bhow  of  coercion.  The  books  will  be  searched  in  vain  for  any 
precedent  sustaining  the  doctrine  that  an  estoppel  arises  xmder 
snch  circumstances. 

Under  the  instructions  of  the  Court,  the  defendant  could 
not  justify  unless  Hoyt  was  entitled  to  the  property.  If  Hoyt 
was  entitled  to  the  property,  inasmuch  as  the  defendant  in- 
tervened at  Hoyt's  solicitation  and  for  his  protection,  he  was 
entitled  to  stand  upon  any  defence  which  Hoyt  could  main- 
tain. The  case  is  similar  to  GaicU  v.  Jenkins^  (12  Wend.^ 
488,)  where  the  defendants  dispossessed  the  plaintiff,  under  a 
warrant  in  summary  proceedings  which  was  void  because  of 
want  of  jurisdiction  in  the  officer  issuing  it,  and,  being  sued  in 
trespass,  it  was  held  they  could  justify  by  proof  that  they 
acted  by  the  direction  of  the  owner  entitled  to  the  possession 
of  the  premises. 

It  is  insisted,  that  the  defendant's  justification  is  pleaded, 
technically,  as  one  by  virtue  of  his  office  as  military  com- 
mander. As  to  this,  it  suffices  to  say,  that  the  answer  sets 
out  all  the  necessary  facts,  and,  if  the  legal  conclusions  are  in- 
consistent with  the  facts  alleged,  it  is  the  duty  of  the  Court 
to  apply  the  correct  legal  inference  to  the  facts.  Under  the 
system  of  pleading  adopted  in  this  State,  judgment  should  be 
rendered  at  the  trial  in  accordance  with  the  facts  pleaded  and 
proved,  without  regard  to  the  form  of  the  pleadings,  or  the 
theory  upon  which  they  were  prepared.  (  Wright  v.  Hookery 
10  N.  F.,  51 ;  Mcurquat  v.  Marquat,  12  N.  Z.,  336.) 
.    The  motion  for  a  new  trial  is  denied. 

ScM  Lord^  for  the  motion. 

Stewart  L.  Woodford^  (^District  Attorney^  opposed. 
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Where  a  rebate  of  duties  is  made  in  regard  to  goods  respeeting  which  damage 
IB  awarded  for  a  breach  of  a  coDtract  of  affreightment  by  a  vessel,  the  TeeseL 
canoot  hare  credit,  against  the  amount  of  damage,  for  the  amount  of  the  re- 
bate. 

(Before  Blatohtobd,  J.,  Southern  District  of  New  Tork,  August  11th,  1878.) 

Blatchford,  J.  The  libel  claims  $300  for  damage  to 
1,503  bags  of  almonds  in  the  shell,  the  daipage  being  all^^ 
to  have  been  caused  by  the  improper  stowage  of  the  almonds, 
BO  that  they  were  injured  by  oil  and  wine.  The  District 
Court  found,  from  the  proofs,  that  the  contents  of  1^2  of  the 
bags  were,  on  arrival,  injured  by  contact  with  petroleum  oil, 
and  that  the  vessel  was  responsible  for  such  damage.  On  a 
reference  to  ascertain  the  amount  of  such  damage,  the  referee 
reported  that  no  damages  to  the  libellant  were  proved.  On 
exceptions  to  the  report  by  the  libellant,  the  District  Court 
sustained  the  exceptions,  and  made  a  decree  awarding  to  the . 
libellant,  as  damages,  $100,  with  $15  75  interest  and  $112  57 
costs,  being  $228  32,  in  all.  The  libellant  is  satisfied  with  this 
decree,  and  has  not  appealed.  The  claimant  has  appealed. 
The  District  Court  held,  that  the  diminution  of  the  almonds 
in  value  was  wholly  caused  by  petroleum,  and  that  the  proper 
measure  of  damage  was  the  difference  between  the  market 
value  of  the  almonds  in  the  192  bags,  as  they  arrived,  and  their 
sound  value.  This  the  Court  fixed  at  $100,  and  it  allowed 
interest  thereon  from  the  date  of  the  arrival  of  the  vessel. 

The  claimant  insisted,  before  the  District  Court,  that  the 
libellant  ought  to  give  credit  for  a  rebate  of  duties  which  he 
had  received  from  the  United  States  Government,  on  the 
damaged  almonds  in  the  192  bags,  on  account  of  petroleum 
damage ;  and  that  the  amount  of  such  rebate  exceeded  $100. 
The  District  Judge  rejected  this  view,  and  said,  in  his  decis- 
ion :  '*  The  market  price  of  a  merchantable  commodity  must 
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f  urnisli  the  test  of  valae.  To  take  into  consideration  the 
amount  of  duty  paid  upon  an  article,  in  determining  its  valae, 
is,  according  to  my  view,  to  resort  to  cost  as  a  test  of  value. 
The  rate  of  duty,  donbtless,  is  an  element  which  goes  to  fix 
market  value,  but  the  amount  paid  for  duties  upon  any  par- 
ticular article  is  not  taken  into  consideration,  in  determining 
the  value  of  that  article.  The  article  sells  for  the  same, 
-whether  the  owner  paid  or  escaped  paying  the  duty.  So,  in 
this  instance,  the  damaged  almonds  were  worth  the  same  in 
the  market,  whether  the  libellant  paid  the  whole,  or  a  part, 
or  none,  of  the  duty  ;  and  the  difference  between  that  value 
and  the  market  value  of  sound  almonds  shows  the  amount  of 
injury  caused  by  the  failure  of  the  ship-owner  to  perform  hi& 
contract.  Any  advantage  which  the  freighter  has  gained  in 
adjusting  the  duties,  was  an  advantage  to  him^in  his  contract 
with  the  Groverument,  not  a  benefit  to  the  goods  arising  from 
the  act  of  the  ship-owner.  The  ship  owner  is  no  party  to  the 
dealings'of  the  freighter  with  the  Government,  and  the  result 
of  that  dealing  cannot  enure  to  his  benefit ;  otherwise,  the 
ship-owner  might  claim  to  take  upon  himself  the  adjustment 
of  the  duty,  and,  if  not  permitted,  he  might  ask  to  show,  in 
diminution  of  his  liability,  that,  if  permitted,  he  would  have 
obtained  a  large  rebate.  Upon  these  grounds,  I  must  reject 
the  claim  of  the  respondent,  that  the  rebate  of  duties  ob- 
tained by  the  libellant  from  the  Government  be  credited  ta 
him,  in  calculating  the  damage  arising  from  his  negligence.''^ 
This  decision  was  made  in  July,  1877.  In  January,  1877,  in 
the  District  Court  for  the  Southern  District  of  New  York, 
the  case  of  The  Bark  CarloUa^  (9  Benedict^)  came  before 
me,  in  which,  in  directing  an  interlocutory  decree  for  the 
libellant,  and  a  reference,  in  a  suit  for  the  breach  of  a  contract 
of  affreightment  by  a  vessel,  I  said,  that,  if  any  sum  of  money 
had  been  received  by  the  libellant,  or  by  any  purchaser  of  the 
damaged  goods  from  him,  from  the  Government,  as  a  rebate 
of  duties,  for  loss  or  damage  in  respect  of  any  goods  as  to 
which  an  allowance  should  be  found  due  for  loss  or  damage, 
he  must  be  charged  with  such  sum.  The  view  thus  expressed 
Vou  XVII.— 2 
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wafi  brought  to  the  notice  of  the  District  Judge  who  decided 
the  present  case.  He  announced  his  dissent  from  it,  and  pro- 
ceeded to  give  his  own  views,  as  above  set  forth.  In  the  case 
of  The  Carlottay  no  allowance  was,  in  fact,  made  for  a  rebate 
of  duties,  because,  no  allowance  was  made  for  damage  in  re- 
gard to  any  goods  respecting  which  a  rebate  of  duties  was 
made.  The  case  of  The  Carlotia  came  recently,  on  appeal, 
before  Chief  Justice  Waite,  sitting  in  the  Circuit  Court  for 
the  Southern  District  of  New  York,  (July  31st,  1879,)  but 
the  question  raised  was  not  decided,  because  he  concurred 
with  me  in  not  allowing  any  damage  in  regard  to  any  goods 
respecting  which  a  rebate  of  duties  was  made.  It  remains, 
therefore,  to  decide,  in  this  case,  whether,  where  a  rebate  of 
duties  is  made  in  regard  to  goods  respecting  which  damage  is 
awarded  for  breach  of  a  contract  of  affreightment  by  a  vessel, 
the  vessel  can  have  credit,  against  the  amount  of  damage,  for 
the  amount  of  the  rebate.  I  think  the  considerations  set 
forth  by  the  District  Judge,  in  this  case,  present  the  proper 
view  of  the  law,  and  that  the  libellant  is  entitled  to  a  decree 
for  $100,  with  interest  from  the  date  of  the  arrival  of  the 
vessel,  with  $112  57,  his  costs  in  the  Court  below,  and  with 
his  costs  in  this  Court. 

JSeebe,  Wilcox  <b  Tlobha^  for  the  libellant. 

ButleVj  Stillman  cfe  ITubhardy  for  the  claimant. 


Oblakdo  Pereine  vs.  The  Town  of  Thompson. 

After  the  Court  decided  Cooper  v.  The  Town  of  Thompson,  (18  Blalckf,  O.  C.  R., 
434,)  the  Court  of  Appeals  of  New  York  decided,  in  Iforionr.  Toion  of  Tftomp- 
•on,  {71  y.  y.f  613,Uhnt  the  Act  of  the  Legislature  of  New  York,  passed  April 
28th.  1871,  {L^w  of  New  York,  1871,  chap.  809,/).  1838,)  validating  the  irreg- 
ularitiet}  of  the  commiBsioDers  in' issuing  the  bonds  of  the  town,  was  uncoosti- 
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tutional,  aod,  after  that  decision,  this  Court,  in  an  action  between  the  parties 

to  this  suit,  adhered  to  the  former  decision  of  this  Coart    In  the  present  case 

this  Coart  adhered  to  its  former  decisions,  there  being  no  difficulties  in  the 

way  of  a  review  of  the  case  by  the  Supreme  Court. 
The  case  of  The  County  of  Warren  v.  Jfarcy,  (97  IT.  8.,  96,)  followed,  as  con- 

clasiye   against  a  defence   predicated  on  The  People  ez  rd.  Kiiboums  y. 
,  Benedid. 
Where  a  plaintiff  has  the  legal  title  to  coupons,  he  can  sue  upon  them,  although 

he  bought  them  merely  with  the  object  of  bringing  suit  upon  them  in  this 

Court,  and  intending,  if  he  collected  them,  to  pay  oyer  a  portion  of  the  re- 

coYcry  to  some  other  person. 
Coupons  payable  to  bearer  are  promissory  notes,  within  §  1  of  the  Act  of  March 

Sd,  1875,  (18  U.S.  Slat,  at  Large,  470,)  and  the  holder  of  them  is  not  an  as- 

rignee,  but  acquires  his  title  by  delirery. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  August  11th,  1879.) 

Wallace,  J.  Since  the  decision  of  thi3  Court  in  Cooper 
TT.  The  Town  of  Thompson,  (13  Blatchf.  G.  O.  R.,  434,)  the 
highest  Court  of  the  State  has  decided  {Horton  v.  Town  of 
Thompson^  71  N.  Y.^  513,)  that  the  Act  of  the  Legislature, 
passed*  April  28th,  1871,  validating  the  irregularities  of  the 
commissioners  in  issuing  the  bonds,  {Laws  of  New  York^ 
1871,  chap.  809,  p.  1838,)  was  unconstitutional ;  and,  since 
that  decision  by  the  State  Court,  Judge  Shipman,  in  this 
Court,  in  an  action  between  the  present  parties,  adhered  to 
the  former  decision  of  this  Court.  The  Supreme  Court  of 
tfaB  United  States  has  sustained  the  validity  of  legislative 
Acts  of  the  same  general  character  as  the  one  in  question, 
(Thomson  v.  Lee  County y  3  WaU.^  327;  The  City  v.  Lainsony 
9  WaU.,  477/  Ritchie  v.  FranJdin  County,  22  WaU.j  67,)  but 
in  no  case  of  which  I  am  aware,  where  the  highest  Court  of 
the  State  in  which  the*  action  was  tried  had  pronounced  the 
legislation  unconstitutional.  But,  in  Town  of  Vefiice  v. 
Murdoch^  (92  U.  S.y  494,)  the  Supreme  Court  refused  to  con- 
sider itself  required  to  yield  its  own  convictions  as  to  the 
right  of  a  holder  of  municipal  bonds  to  recover,  although  the 
highest  Court  of  the  State  had  decided,  that,  under  the  con- 
struction to  be  given  to  the  statute  under  which  the  bonds 
had  been  issued,  there  could  be  no  recovery  upon  the  bonds. 
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Under  these  circnmstanceB,  I  think  the  more  eeemlj  die- 
position  of  the  case  requires  me  to  adhere  to  the  former  de- 
cisions of  this  Conrt,  nntil  the  case  is  reviewed  by  the  Su- 
preme Conrt.  If  there  were  any  diflSculties  in  the  way  of 
such  a  review,  I  should  certainly  suspend  the  determination  of 
the  case  until  the  cases  now  in  the  Supreme  Court,  involving- 
the  same  question,  should  be  adjudged. 

The  case  of  County  of  Warren  v.  Maroy^  (97  U,  S,,  96,) 
is  a  conclusive  authority  against  the  defence  predicated  upon 
the  action  and  judgment  in  The  People  ex  rel,  Kiihowr^ie  v. 
Benedict, 

The  evidence  would  not  have  authorized  tka  jury  to  find 
that  the  plaintiff's  purchase  of  the  coupons  in  suit  was  col- 
orable and  fictitious  merely.  Quite  likely  he  bought  them 
mainly  with  the  object  of  bringing  suit  upon  them  in  this 
Court,  and  intending,  if  he  collected,  to  pay  over  a  portion 
of  the  recovery  to  some  other  person ;  and,  perhaps,  the  jury 
would  have  been  justified  in  finding  that  the  coupons  were 
sold  by  the  owner,  as  well  as  bought  by  the  plaintiff,  with 
this  understanding.  Nevertheless,  the  plaintiff*  acquired  the 
legal  title,  and,  this  being  so,  the  motive  of  the  transaction  is 
not  material.  {McDonald  v.  SmaUey^  1  Peters^  620/  Smith 
V.  Kemochen,  7  Sow.^  198, 216.) 

The  plaintiff  is  not  an  assignee,  but  acquired  his  title  by 
delivery,  and  the  coupons  are  promissory  notes  within  §  1  of 
the  Act  of  March  3d,  1875,  (18  U.  S.  Stat,  at  Large,  470.) 
{Cooper  V.  Tovm  of  Thompson,  supra,  and  cases  there  cited.) 

The  motion  for  a  new  trial  is  denied. 

James  K.  HiU,  for  the  plaintiff. 
TimMhy  F.  Bush,  for  the  defendant. 


AUGUST,  1879.  21 


WiUiams  v.  The  Boston  and  Albany  Railroad  Company. 

Ibvin  a.  Williams 

vs. 

The  Boston  and  Albany  Railboad  Company.    In  Equity. 

The  decUion  of  this  Conrt  in  WtUianu  y.  7%e  Some,  WaUrtown  A  Ogdentburgh 
R,  R.  Co,,  (1ft  BlaUihf,  C.  C.  R,  200,)  in  regard  to  the  reissued  letters  patent 
granted  to  Irvin  A.  WUliams,  December  19tb,  1865,  for  an  "improyement  in 
looomotiye  lamps,"  cited  and  applied. 

AlthoDgh  the  sabordinate  combinations  eoyered  by  the  seyeral  claims  of  the 
patent  will  not  produce  a  useful  result  without  the  addition  of  other  parts 
necessary^  to  make  a  looomotiye  lamp,  they  are,  neyertheless,  sufficient  to 
sustain  the  patent^  because,  by  their  cooperation,  they  contribute  to  a  new 
result,  and  may  be  used  in  conjunction  with  such  other  parts  as  are  ordina- 
rily employed  in  looomotiye  head-lights. 

All  the  claims  of  said  patent  are  yalid,  except  the  fifth. 

The  fifth  claim  is  yoid  for  want  of  noyelty. 

The  defendant  haying  employed  all  the  parts  in  combination  eoyered  by  the 
daims  of  the  patent,  cannot  escape  liability  for  infringement,  because  of  the 
employment  of  others  in  addition. 

A  defence  in  a  suit  in  equity,  that  the  patentee  has,  sioce  he  obtained  his  pat- 
ent, abandoned  or  dedicated  it  to  the  public  use,  must  be  set  up  in  the  answer. 

If  ere  delay  in  enforcing  equitable  rights  is  not  a  defence  to  a  suit,  except  in 
oases  where  the  statutes  of  limitation  apply,  or  where  the  party  has  slept 
upon  his  rights,  and  acquiesced  for  sucb  a  length  of  time  that  his  claim  has 
become  stale. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  August  Uth,  1870.) 

Wallace,  J.  The  case  of  WiUiams  v.  The  JRomey  Water- 
town  dk  Ogdenshurgh,  Railroad  Gampamy  (16  BlMchf.  C.  C. 
jff.,  200,)  is  a  controlling  authority  upon  many  of  the  ques- 
tions now  presented.  In  that  case,  the  validity  of  the  issue 
of  complainant's  patent  was  necessarily  determined,  as  was 
also  the  novelty  of  the  several  combinations  claimed,  so  far 
as  this  was  assailed  by  the  patents  then  introduced  as  antici- 
pations. Not  only  did  Judge  Blatchford  sustain  as  patent- 
able the  entire  combination  which  complainant's  organized 
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locomotive  lamps  embraced,  but  also  the  sub-combinatioQS 
covered  by  the  several  claims  in  the  patent.  In  the  present 
case,  therefore,  it  must  be  held,  that,  although  the  sabordi- 
nate  combinations  will  not  produce  a  useful  result  without 
the  addition  of  other  parts  necessary  to  make  a  locomotive 
lamp,  they  are,  nevertheless,  sufficient  to  sustain  the  patent, 
because,  by  their  cooperation,  they  contribute  to  a  new  re- 
sult, and  may  be  used  in  conjunction  with  such  other  parts 
as  are  ordinarily  employed  in  locomotive  head-lights.  It  then 
becomes  necessary  to  ascertain  whether  the  novelty  of  any  of 
these  combinations  is  disproved  by  the  patents  and  devices 
now  relied  on  as  anticipations,  which  were  not  introduced  in 
the  former  case. 

To  this  end,  the  inquiry  is,  whether  the  alleged  anticipa- 
tions contain  parts  constructed  and  arranged  substantially  like 
those  of  the  complainant,  and  have  the  same  mode  of  opera- 
tion. To  illustrate :  The  first  claim  is  for  a  combination  of 
the  circular,  hollow  wick-tube,  perforated  air-screen  for  the 
exterior  current  of  air,  and  cap-deflector,  substantially  as  set 
forth.  This  claim  does  not  cover  the  use  of  these  three  de- 
vices in  combination,  irrespective  of  the  manner  of  construc- 
tion and  arrangement.  The  correct  rule  of  construction  is 
one  which  will  give  the  patentee  what  he  has  really  invented, 
so  far  as  is  consistent  with  the  language  of  his  description  and 
claim,  both  of  which  are  to  be  read  together ;  and  where,  as 
in  this  case,  all  the  parts  are  conceded  in  the  description  to 
be  old,  and  their  efficiency  is  referred  to  their  peculiarity  of 
construction  and  arrangement,  it  is  this  peculiarity  which  is 
the  essence  of  the  invention. 

Applying  this  rule,  it  is  not  contended  that  the  defendant 
can  rely  upon  any  of  the  alleged  anticipations  except  the 
English  patent  of  Quincy  and  Johnson  and  the  lamp  of 
Dyott,  because  the  others  plainly  fail  to  present  the  complain- 
ant's combination. 

Every  claim  of  the  patent  except  the  fifth  covers  a  com- 
bination of  which  the  hollow  wick-tube  and  cap-deflector  are 
parts.     The  fifth  claim  is  for  the  combination  of  the  hollow 
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wick-tube,  lateral  oa-reservoir  and  perforated  air-screen  for  the 
interior  current  of  air,  snbstantially  as  set  forth.  The  Qnin- 
cy  and  Johnsoj  patent  discloses  a  device  called  a  "  blower," 
interposed  between  the  cap-deflector  and  hollow  wick-tube, 
which,  it  would  seem,  is  a  necessary  feature  in  their  arrange- 
ment, as  respects  each  other,  and  materially  ajBFects  their  mode 
of  operation,  and  which  suffices  to  distinguish  the  construc- 
tion aifd  arrangement  of  these  parts  from  the  complainant's. 
This  patent  is,  however,  in  my  judgment,  an  anticipation  of  the 
fifth  claim  of  the  complainant.  The  orifices  which  admit  the 
air  for  the  interior  current,  together  with  the  interior  screen, 
are  equivalents  for  the  complainant's  devices,  and  break  up  the 
current  of  air  sufficiently  to  prevent  material  flickering  of  the 
flame  from  the  pressure  of  air  in  the  head-light.  The  differences 
between  the  wick-tube  and  the  lateral  oil-reservoir  of  Quincy 
and  Johnsoi]«^d  those  of  the  complainant  are  not  substantial. 

The  Dyott  lamp,  assuming  it  to  have  been  perfected  like 
the  model,  does  not  contain  the  cap-deflector  nor  the  circular 
hollow  wick-tube  of  the  complainant,  nor  equivalents  therefor, 
and,  therefore,  does  not  anticipate  any  claim  in  the  patent. 

The  defendant  employs  all  the  parts  in  combination  cov- 
ered by  the  claims  of  the  complainant's  patent,  and  cannot 
escape  liability  for  infringement  because  it  employs  others  in 
addition. 

The  defendant  insists  that  the  proofs  show,  that,  since  the 
complainant  acquired  his  patent,  he  has  abandoned  or  dedi- 
cated the  same,  to  the  public  use.  This  defence  is  not  set  up 
in  the  answer,  and  there  is  nothing  in  the  record  to  apprise 
the  complainant  that  such  an  issue  was  to  be  raised  in  the 
ease.  This  alone  is  sufficient  to  deprive  the  defendant  of  the 
right  to  rely  upon  this  defence.  It  is  proper  to  say,  how- 
ever, that,  while  the  evidence  shows  sach  laches  on  the  part 
of  the  complainant  in  enforcing  his  rights,  that,  upon  a  mo- 
tion for  a  preliminary  injunction,  it  is  very  doubtful  if  he 
would  not  be  defeated,  it  is  not  sufficient  to  establish  the  de- 
fence of  abandonment  or  dedication.  Mere  delay  in  en- 
forcing equitable  rights  is  not  a  defence  to  an  action,  except 
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in  cases  where  the  statutes  of  limitation  apply,  or  where  the 
party  has  slept  npon  his  rights  and  acquiesced  for  such  a  length 
of  time  that  his  claim  has  become  stale.  Tl^ere  may  be  an 
acquiescence  by  an  owner  in  the  use  of  his  property,  under 
circumstances  which  amount  to  an  equitable  estoppel  against 
the  assertion  of  his  right.  The  case  made  here  is  not  one  for 
the  application  of  this  doctrine.  According  to  the  statement 
of  the  complainant,  he  has  never  permitted  it  to  be  doubted 
that  eventnally  he  should  enforce  his  rights  under  his  patent, 
neither  does  mere  delay  or  acquiescence  establish  an  abandon- 
ment or  dedication  of  the  patent.  There  must  be  an  acqui- 
escence in  the  appropriation  of  the  right,  of  such  character  as 
reasonably  to  induce  the  belief  that  the  owner  intended  to  re- 
linquish it  to  the  public  use. 

Inasmuch  as  the  complainant's  patent  has  expired  since 
the  biU  was  filed,  the  decree  wiU  be  for  an  accottnting  only. 

Wetmcre  &  Jeniier^  for  the  plaintiff. 

A.  McCallum^  for  the  defendant. 


The  Steam  Stonb  CurrEB  Company 


The  Windsor  Manufacturing  Company  and  EiaRiDOE  Q. 
Lamson.    In  Equht. 

A  Court  has  power  to  set  aside  a  report  of  a  master  for  any  maDifest  error, 
either  in  law  or  fact,  and  to  recommit  it  for  further  proceedings,  or  to  correot 
it,  if  the  means  of  correction  are  furnished. 

The  principle  stated,  upon  which  gains  and  profits  are  recovered  from  an  in- 
fringer, in  a  suit  in  equity. 

Where  infringing  machines  have  been  made  and  sold  for  profit  by  the  infringer, 
the  plaintiff  is  entitled  to  whatever  of  that  profit  arose  from  appropriating 
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the  patented  inyentions  by  making  and  selling  those  machines,  although 
other  infringiog  machines  were  disposed  of  by  the  infringer  without  profit, 
or  are  stall  on  hand  and  cannot  be  disposed  of,  involying  loss  to  the  infringer. 

The  Talue  of  the  use  of  real  and  personal  estate  belonging  to  the  infringer,  such 
as  shops,  fixtures  and  machinery,  including  repairs,  employed  in  making  the 
machines  made  and  sold  for  profit,  is  to  be  allowed  as  part  of  their  cost. 

The  amount  paid  for  insurance  on  such  property,  the  insurance  being  for  the 
safety  of  the  property,  generally,  and  not  for  the  benefit  of  the  manufacture  of 
those  machines,  is  not  to  be  allowed  as  part  of  their  cost ;  nor  is  the  amount 
paid  for  local  taxes  on  such  property. 

The  infiringer  being  a  corporation,  salaries  paid  to  stockholders  in  it  employed 
in  making  those  machines,  such  salaries  having  been  paid  in  good  faith,  for 
eerrices  actually  rendered,  and  not  as  a  mode  of  diyiding  profits,  or  for  the 
purpose  of  concealing  profits,  are  to  be  allowed  as  part  of  the  cost  of  those  ma- 
chines. 

Where  a  portion  of  the  prices  at  which  those  machines  were  sold  was  due  to  an 
arrangement  of  the  boiler  in  the  machine,  different  from  the  plaintiff's,  but 
the  defendant  had  no  monopoly  of  such  arrangement,  such  portion  of  the  price 
being  allowed  to  the  plaintiff,  the  cost  of  the  workmanship  is  to  be  allowed 
to  the  infringer. 

Where  $750  of  the  price  at  which  each  of  those  machines  was  sold  was  due  to  a 
patented  improvement  of  the  infringer,  called  a  bow-spring,  attached  to  and 
sold  with  the  machine,  no  part  of  the  $760  is  to  be  allowed  to  the  plaintiff,  and 
no  part  of  the  cost  of  making  the  bow-spring  is  to  be  allowed  to  the  infringer. 

The  infringer  had  incurred  liabilities  on  guaranties  and  warranty  of  title,  as  to 
those  machines,  but  nothing  is  to  be  deducted  on  that  account  from  the  ayidls 
of  their  sales,  because  those  liabilities  will  be  extinguished  by  satisfying  the 
plaintiff's  recovery  as  to  those  machines. 
Interest  on  the  profits  decreed  was  charged  against  the  infringer  from  the  time 
of  the  entry  of  the  interlocutory  decree. 

(Before  Whkeleb,  J.,  Vermont,  August  11th,  1879.) 

Wheeleb,  J.  This  cause  has  been  heard  upon  the  report 
of  the  master  and  exceptions  by  each  party  thereto.  The  ex- 
ceptions of  each  raise  some  questions  of  fact  as  well  as  of  law, 
and,  in  argument,  it  has  been  urged,  on  behalf  of  the  orator, 
that  these  findings  of  fact  should  be  revised  by  the  Court,  and 
corrected  in  favor  of,  the  orator,  and,  on  the  part  of  the  de- 
fendants, that  they  should  not  be  revised,  bat,  if  revised,  that 
there  are  errors  which  should  be  corrected  in  favor  of  them. 
There  is  no  doubt  but  that  the  Court  has  power  to  set  aside 
the  report  of  a  master  for  any  manifest  error,  either  in  law  or 
fact,  and  to  recommit  it  for  further  proceedings,  or  to  cor- 
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rect  it,  if  the  means  of  correction  are  furnished.  But,  upon 
all  that  has  been  suggested  or  observed,  in  respect  to  this  re- 
port, there  is  nothing  that  appears  to  warrant  any  interfer- 
ence with  the  findings  of  the  master  as  to  anything  material 
to  the  rights  of  the  parties,  so  far  as  his  findings  have  ex- 
tended. 

There  are  various  questions  submitted  by  the  master,  and 
there  is  one  point  upon  which  he  has  reported  no  finding, 
that  now  seems  to  be  material,  which  are  to  be  considered. 
This  bill  was  brought  before  the  Act  of  July  8th,  1870,  (16 
J7.  S.  Stat  at  Large^  206,  §  55,)  authorizing  Courts  of  equity 
to  take  an  account  of  damages  as  well  as  of  profits,  in  suits 
for  the  infringement  of  patents,  and  has  proceeded,  in  this 
respect,  for  the  recovery  of  profits  only.  The  validity  of  the 
orator's  patents  and  the  infringement  by  the  defendants  have 
been  established,  so  that  the  questions  remaining  here  are 
solely  as  to  the  amount  to  which  the  orator  is  entitled.  The 
defendant  Lamson  appears  to  have  received  nothing,  other- 
wise than  as  a  stockholder  of  the  other  defendant,  on  account 
of  the  infringement,  and  no  decree  for  the  payment  of  any 
money  can  be  made  against  him. 

The  rights  of  the  parties  may  be  better  understood,  and  a 
correct  solution  of  several  of  the  questions  presented  be  more 
readily  reached,  by  first  considering  the  grounds  upon  which 
such  recovery  as  may  be  had  here  rests.  There  was  nothing 
in  the  statutes  relating  to  patents,  before  the  Act  of  1870, 
providing  expressly  for  the  recovery  of  the  gains  and  profits 
of  an  infringement  of  a  patent  by  suit  in  equity.  The  right 
must  have  been  derived  from  the  application  of  the  general 
principles  of  justice,  as  administered  in  Courts  of  equity,  to 
the  relations  between  the  owners  of  patents  and  infringers, 
created  by  the  patent  laws.  The  patentee  owns  the  monop- 
oly of  the  patented  invention.  When  an  infringer  converts 
any  part  of  the  monopoly  into  money,  or  into  anything  else, 
the  owner  has  the  right  to  follow  his  property  in  its  new 
form.  The  person  in  whose  hands  it  is  becomes  his  trustee ; 
not  because  he  was  ever  a  trustee  of  the  invention  or  monop- 
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oly,  or  had  any  right  whatever  to  dispose  of  it  for  the  owner, 
bat  because  he  had  the  money  or  other  thing  in  his  hands, 
which  the  owner  of  the  invention  had  the  right  to  claim  be- 
cause the  invention  bronght  it.  It  is  what  is  received  for  the 
invention  that  belongs  to  the  owner  of  the  patent,  and,  when 
that  is  not  mixed  with  what  is  received  for  anything  else, 
there  can  be  no  difficulty  about  how  much  the  owner  of  the 
patent  is  entitled  to ;  when  it  is,  the  difficulty  lies  wholly  in 
making  separation.  (Littlefield  v.  Perry^  21  WalL^  205.) 
Here,  the  defendant,  the  Windsor  Manufacturing  Co.,  made 
sales  of  eleven  infringing  machines,  for  profit ;  and,  whatever 
of  that  profit  arose  from  the  appropriation  of  these  patented 
inventions  by  the  making  and  selling  those  machines,  the 
orator  is  entitled  to  here,  and  no  more.  Other  machines  were 
made  by  the  defendant,  embodying  the  invention,  which  have 
been  disposed  of  without  profit,  or  are  still  on  hand  and  can- 
not be  disposed  of,  and  which,  as  they  are  left,* involve  serious 
loss  to  the  defendant ;  but,  these  facts  do  not  vary  the  amount 
received  for  those  sold,  on  which  profit  was  made.  The  de- 
fendant did  not  make  nor  sell  any  of  them  for  the  orator. 
The  whole  was  done  on  its  own  account,  as  a  part  of  its  own 
business,  exclusively.  Each  infringement  was  separate,  and  no 
claim  accrued  in  favor  of  the  defendant  against  the  orator,  on 
account  of  any  of  them.  The  losses  of  unfortunate  attempts 
were  the  defendant's  own  losses,  and  there  is  nothing  to  set- 
off against  the  orator's  right  to  the  avails  of  the  successful  at- 
tempts. If  the  defendant  had  been  acting  for  the  orator,  and 
the  whole  enterprise,  in  connection  with  making  this  kind  of 
machines,  had  been  the  enterprise  of  the  orator,  the  net  result 
would  have  been  what  the  orator  would  have  to  stand  to ; 
but,  the  enterprise  was  an  enterprise  of  the  defendant ;  none 
of  the  machines  were  made  by  the  defendant  for  the  orator ; 
neither  has  the  Orator  adopted  the  making  or  selling  any  ma- 
chine, as  having  been  done  for  itself.  It  had  nothing  to  do  with 
any  of  the  machines,  except  as  they  included  the  patented  in- 
vention, nor  with  the  sale  of  any  of  the  machines,  except  aa 
the  sale  included  so  much  of  the  invention,  and,  as  to  that,  it 
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only  claims  what  the  invention  brought,  which  is  the  same  as 
if  anything  else  belonging  to  the  orator  had  been  put  into  and 
sold  with  the  machines,  and  the  orator  claimed  what  that 
brought.  The  orator  waives  the  tort,  and  proceeds  for  the 
money  arising  from  the  tort.  The  money  arising  here  is 
what  would  be  left,  after  deducting  the  cost  of  the  machines 
which  the  defendant  furnished,  from  the  avails  of  the  sales  of 
the  machines,  including  the  invention  that  belonged  to  the 
orator. 

The  machines  sold  for  $58,500 ;  some  of  them  with  an  ex- 
press guaranty,  in  writing,  of  the  right  to  use,  and  the  rest 
with  such  warranty  as  would  be  implied  by  law  from  the  fact 
of  sale.  The  master  has  found  and  allowed  elements  of  cost 
of  manufacture  of  these  machines,  about  which  there  is  no 
question  of  law,  to  the  amount  of  $35,451  93.  He  has  also 
allowed  for  local  taxes  $116,  which  the  orator  claims  should 
be  disallowed,  and  has  reported  that  the  use  of  real  and  per- 
sonal estate,  belonging  to  the  defendant,  including  repairs, 
employed  in  making 'these  machines,  was  worth  $2,632  46; 
that  there  was  paid  for  insurance  on  such  property,  $465  52 ; 
that  there  was  paid  for  salaries  to  stockholders  of  the  defend- 
ant, employed  in  the  making,  $1,490 ;  that  $8,250  of  the 
prices  at  which  the  machines  were  sold  was  due  to  a  patented 
improvement  of  the  defendant,  called  a  bow-spring,  attached 
to  and  sold  with  the  machines,  and  $1,100  to  an  arrangement 
of  the  boiler  in  the  machine,  different  from  the  orator's, 
which  the  defendant  insists  should  be  added  to  the  cost  of 
manufacture ;  and  that  the  defendants'  liabilities  upon  their 
guaranties  and  warranty  of  title  is  $22,000,  if  they  are  respon- 
sible for  a  failure  of  the  right  to  use,  which  the  defendant 
claims  should  be  deducted  from  the  avails  of  the  sales. 

The  machines  cost  the  defendant  the  use  of  this  real  and 
personal  estate,  the  shops,  fixtures,  and  machinery.  They 
could  not  have  been  made  without  such  use,  any  more  than 
they  could  be  without  iron.  The  whole  cost  of  the  machines 
belongs  to  the  defendant,  and  no  sound  reason  is  apparent 
why  this  part  should  be  left  out.    The  personal  efforts  of  a 
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mere  wrong-doer  are  not  a  proper  subject  for  compensation 
to  be  allowed  by  a  Court,  but  this  stands  on  different  footing. 
The  orator  had  no  right  to  the  use  of  shops  and  machinery, 
and  has  no  right  to  the  money  brought  by  that  use. 

The  insurance  was  no  part  of  the  cost  of  manufacture. 
It  was  not  put  upon  the  property  because  it  was  engaged  in 
this  business.  Had  it  been  consumed  by  the  element  insured 
against,  no  part  of  the  insurance  would  belong  to  the  orator. 
{Harding  v.  Toxonahend^  43  F^.,  536.)  That  money  would 
haYe  come  from  the  defendant's  property,  not  from  the 
plaintifPs  invention.  The  insurance  was  not  for  the  benefit 
of  this  manufacture,  but  for  the  safety  of  the  defendant  in 
respect  to  its  own  property,  generally. 

It  is  so,  in  some  respects,  as  to  the  local  taxes.  In  that 
locality  such  taxes  are  assessed  upon  property  according  to 
its  value,  and  not  on  account  of  its  employment.  No  prop- 
erty is  taxed  because  it  is  engaged  in  any  particular  manufac- 
ture, or  because  engaged  in  any  manufacture,  although,  some- 
times, it  is  exempt  for  a  while  because  it  is  so  engaged.  These 
taxes,  if  justly  assessed,  as  is  to  be  presumed,  would  have 
been  precisely  the  same  if  the  property  had  been  engaged  in 
other  business,  or  had  been  otherwise  invested,  or  had  been 
lying  idle  and  wholly  unproductive.  So,  the  payment  of  the 
taxes  did  not  have,  or,  at  most,  is  not  shown  to  have  had,  any 
effect  whatever  upon  the  cost  of  the  machines. 

The  salaries  paid  to  stockholders  appear  to  have  been  paid 
in  good  faith,  for  services  actually  rendered,  and  not  at  all  as 
a  mode  of  dividing  profits,  or  for  the  purpose  of  concealing 
profits.  They  were  the  same  to  the  defendant,  in  its  corpo- 
rate capacity,  in  which  it  is  sued,  as  if  they  had  been  paid  to 
others  not  stockholders.  It  does  not  appear  that  the  part 
which  these  salaried  offiiers  took  in  the  business  was  such  as 
to  make  them  personally  liable  as  infringers.  The  corporar 
tion  infringed,  and  is  sought  to  be  charged  for  it  in  its  cor- 
porate identity,  and  it  should  be  held  only  according  to  its 
complete  identity. 

The  defendant  has  not,  so  far  as  at  all  appears,  any  monop- 
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oly,  by  patent  or  otherwise,  of  the  arrangement  of  the  boiler 
in  the  machines.  Placing  it  there  was  a  mere  matter  of  work- 
manship, for  which  the  defendant  should  be  allowed  as  a  part 
of  the  cost  of  manufacture.  That  is  allowed  otherwise,  and 
.  nothing  should  be  allowed  again  on  that  account. 

The  defendant  had  a  patent  on  the  bow-spring  improve- 
ment, and  made  use  of  it  in  disposing  of  so  much  of  the  ora- 
tor's patents  as  was  embodied  in  the  machines.  This  im- 
provement brought,  according  to  the  finding,  $750  of  the 
price  which  each  machine  brought.  That  part  was  not  any 
product  of  the  sale  of  the  orator's  invention.  It  is  said,  in 
argument,  that  the  use  of  the  bow-spring  was  intended  and 
expected  to  make  the  use  of  the  orator's  invention  more  ex- 
tensive and  effective,  which  is,  perhaps,  true,  and  that,  there- 
fore, the  orator  should  have  the  whole  price  due  to  both  inven- 
tions, as  belonging  to  that  enhanced  use.  If  this  was  an  ac- 
counting for  damages,  there  would  be  force  in  this  sugges- 
tion, for,  the  more  effective  the  machines  sold  were  the 
greater  the  inroad  upon  the  monopoly  their  sale  would  be, 
and  the  greater  the  damage.  But,  here,  the  sole  question  is 
as  to  how  much  was  received  from  the  appropriation  and  sale 
of  the  orator's  invention,  and  not  what  damage  resulted ;  and, 
what  was  received  for  the  sale  of  something  else,  belonging 
to  the  defendant  and  not  to  the  orator,  should  not  be  allowed 
to  the  orator.  If,  however,  the  defendant  has  $750  of  the 
price  of  each  machine,  on  account  of  the  enhancement  which 
the  bow-spring  furnished,  no  part  of  the  cost  of  making  the 
bow-spring  should  be  treated  as  a  part  of  the  cost  of  what 
embraced  the  orator's  invention.  That  cost  should  all  be  de- 
ducted from  the  total  cost  of  the  machines,  and  the  remainder 
only  be  deducted  from  the  remainder  of  the  price  of  the 
whole,  after  the  price  belonging  to%he  bow-spring  has  been 
deducted.  The  master  has  not  reported  what  the  total  ex- 
pense of  the  bow-spring  is,  but  only  that  it  brought  $750 
above  the  actual  cost  of  making  it  and  its  attachments,  leav- 
ing the  part  of  other  expenses  allowed,  belonging  to  it,  unas- 
certained.   If,  however,  the  proportion  between  what  this 
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part  of  the  inyention  brought  and  its  part  of  this  cost  of  the 
machines  was  the  same  as  that  between  what  the  orator^s  in- 
vention bronght  and  its  part  of  this  and  the  other  parts  of 
the  cost  of  the  machines,  which  is  probable,  the  part  of  this 
cost  of  manufaetnre  belonging  to  the  bow-spring  can  readily 
be  ascertained.  It  will  bear  the  same  proportion  to  the  whole 
amount  of  these  outside  expenses  as  $8,250,  the  price  of  the 
bow-spring,  bears  to  $58,500,  the  whole  price.  This  part  of 
the  account  is  to  be  adjusted  upon  this  basis,  unless  one  party 
or -the  other  moves  for  and  obtains  a  further  hearing  in  this 
respect. 

As  before  stated,  the  only  reason  why  the  orator  is  enti- 
tled to  any  of  the  avails  of  the  sales  is,  that,  by  the  sales  the 
defendant  has  converted  the  orator's  property  into  money, 
which  the  orator  is  entitled  to  have  in  place  of  the  property. 
The  sale,  to  be  an  infringement,  so  as  to  entitle  the  orator  to 
anything  more  than  a  mere  nominal  sum,  must  be  a  sale  for 
use.  {Curtis  on  Patents^  §  294.)  Here,  that  part  of  the 
avails  of  the  sale  belonging  to  the  patented  invention  is  large 
and  substantial,  and  not  merely  nominal.  If  the  avails  of  the 
sales  are  claimed  and  taken,  the  right  to  the  thing  sold  must 
be  parted  with ;  sobitio  pretii  empiionis  loco  haheiur,  (2 
Ketifs  Comm.^  387.)  It  will  be  like  taking  judgment  and  sat- 
isfaction for  the  conversion  of  property,  which  always  oper- 
ate "  so  that  the  defendant  hath  now  the  same  property  therein 
as  the  original  plaintiff  had,  and  this  against  all  the  world." 
{Adams  v.  Broughton^  Andr.y  19,  Strange^  1078  )  And  this 
relates  back  to  the  time  of  conversion.  {Addison  on  Torts, 
Wood^s  ed.,  644 ;  6  Um.  YII,  foU.  8,  9,  pi  4 ;  Shep,  Touch., 
227 ;  BarneU  v.  Brandao,  6  Man.  cj&  Gr.,  640,  noU.)  The 
sales  must  be  adopted  by  the  orator  upon  the  very  terras  upon 
which  the  defendant  made  them,  and  as  much  right  to  the 
inventions  must  follow  as  if  the  sales  had  been  made  by  the 
orator  instead  of  by  the  defendant.  It  may  be  that  this  right 
will  not  follow  until  satisfaction  is  made ;  but,  whether  it  will 
or  not  is  not  now  material.  The  question  now  is,  how  much 
the  orator  is  entitled  to  recover  by  way  of  satisfaction ;  and 
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this  is  to  be  arrived  at  on  the  ground  that  satisfaction  will  be 
made.  If  not  made,  the  defendant  will  not  suffer  unjustly  by 
having  it  reckoned  as  if  it  would  be.  It  follows,  necessarily, 
that  the  defendant  will  be  under  no  liability  over  to  the  pur- 
chasers after  satisfaction,  and  that  nothing  should  be  deducted 
here  on  that  account. 

There  are  profits  on  repairs  sold,  to  the  amoimt  of  $1,732^ 
and  on  cutting  done  by  the  defendant,  to  the  amount  of 
$810  03,  about  which  there  is  now  no  question. 
Upon  these  conclusions,  there  is  to  be  added  to.  $35,451  93 
for  use  of  real  and  personal  estate  and  repairs. .  2,632  46 
and  for  salaries  of  stockholders 1,490  00 

making  total  cost  of  machines  sold 39,574  39 

the  share  of  cost  of  bow-spring  is 1,544  39 

leaving  for  cost  to  be  deducted $38,030  00 

From  the  amount  of  sales $58,500  00 

is  to  be  deducted  for  bow-spring. . .         8,250  00 

leaving 50,250  00 

from  which  is  to  be  deducted 38,030  00 

which  leaves 12,220  00 

to  which  is  to  be  added 1,732  00 

and 810  03 

making $14,762  03 

received  by  the  defendant  for  the  plaintiff's  invention. 

The  defendant  sold  one  machine  with  special  guaranty  of 
the  right  to  use,  and  received  $1,000  in  money  and  $3,000  in 
notes,  on  time,  therefor.  Upon  demand  of  a  machine  by  the 
purchaser,  that  might  lawfully  be  used,  which  the  defend- 
ant could  not  comply  with,  the  contract  was  rescinded  by 
agreement,  leaving  the  money  in  the  defendant's  hands, 
againdt  which  the  defendant  has  a  claim  of  about  the  same 
amount,  and  the  notes  there,  but  not  enforceable.  The 
orator  claims  that  the  defendant  should  be  charged  with  the 
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profits  of  this  macliine,  as  upon  a  sale  at  $4,000.  There  is, 
however,  no  money,  or  the  equivalent  of  money,  arising  from 
this  transaction,  belonging  to  the  orator.  The  money  re- 
ceived woald  not  cover  the  actual  cost  of  the  machine.  The 
notes  were  always  subject  to  the  defence  of  want  of  title,  or, 
at  least,  to  be  extinguished  by  recoupment  of  damages,  from 
failure  of  title  to  the  invention  and  breach  of  the  guaranty, 
while  they  were  held  as  subsisting  securities,  and,  since  then, 
they  have  been  wholly  inoperative.  There  is  nothing  here  to 
be  reckoned,  to  vary  the  above  statement. 

The  plaintiff  claims  interest  upon  the  amount  in  the  de- 
fendant's hands,  and  the  defendant  denies  any  liability  to  ac- 
count or  be  charged  for  interest.  In  SiZahy  v.  Foote^  (20  Hom,^ 
378,)  I£(yuyry  v.  Whitney,  (14  Wall.,  620,)  and  LitOefidd  v.  P<3r- 
ry,  (21  WaU.^  205,)  interest  upon  profits  of  an  infrij^gement  de- 
creed to  be  paid  was  disallowed ;  in  the  first  of  the  cases,  with- 
out remark  ;  in  the  second,  with  the  remark  that  the  profits 
were  really  damages  unliquidated,  upon  which  interest  is  not 
generally  allowable,  but  that  the  Court  would  not  say  that  in 
no  possible  case  could  interest  be  allowed ;  and,  in  the  latter, 
with  the  remark,  that  profits  actually  realized  were  usually, 
in  cases  like  that,  the  measure  of  unliquidated  damages,  that 
circumstances  might  arise  which  would  justify  the  addition 
of  interest,  in  order  to  give  complete  indemnity  for  losses 
sustained  by  wilfal  infringement,  and  that  it  would  be  for 
the  Court  to  determine,  upon  the  coming  in  of  the  new  re- 
port in  that  case,  accompanied  by  other  evidence,  whether  the 
conduct  of  the  .defendants  had  been  such  as  to  subject  them 
to  liability  in  that  particular.  The  tendency,  in  cases  prior  to 
the  Act  of  1870,  seems  to  have  been  toward  confining  the  lia- 
bility to  account  for  gains  and  profits  more  strictly  to  those 
actually  received,  and,  at  the  same  time,  towards  recognition 
of  a  liability  for  interest  on  the  profits  received.  Still,  no 
rale  is  laid  down  as  to  when  it  should  or  should  not  be  al- 
lowed. 

In  this  case,  the  defendant  is  made  to  account  only  for 
money  or  its  equivalent  actually  received  and  held  by  the  de- 
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fendant,  but  belonging  to  the  plaintiff.  The  master  has  found 
that  the  defendant  began  and  continued  the  business  in  good 
faitli,  believing  it  was  not  infringing  the  orator's  rights,  but 
having  knowledge,  while  making  and  selling  the  machines,  of 
the  orator's  claims.  It  is  argued,  for  the  omtor,  that  the  duty 
of  the  master  was  merely  to  take  and  state  the  account,  and 
that  no  question  of  good  faith  was  before  him.  Bnt,  if  the 
question  of  good  faith  was  pertinent  to  any  part  of  the  ac- 
counting, it  was  as  much  before  him  as  those  things  pertain- 
ing to  any  other  part.  There  was  no  contract  about  any  part 
of  this  liability,  and  none  to  pay  interest  more  than  to  pay 
anything  else ;  so,  the  defendant  cannot  be  charged  with  in- 
terest, except  for  the  wrongful  detention  of  the  plaintiff's 
money.  If  the  defendant  wilfully,  without  right,  and  know- 
ing it  was  without  right,  took  the  plaintiff's  patented  inven- 
tion and  converted  it  into  money,  with  the  intention  of  keep- 
ing it,  while  it  was  kept  the  detention  of  it  would  be  mani- 
festly wrongful.  Upon  the  finding,  this  taking  was  intentional 
and  without  right,  but  with  belief  of  right.  Knowledge  of  the 
orator's  claims  involved  knowledge  of  the  orator's  patents, 
and  the  belief  of  right  rnust  have  been  founded  in  the  expec- 
tation of  defeating  the  patents.  The  defendant  had  a  patent 
for  the  bow-string,  as  an  improvement,  but  none  for  the  ma- 
chine covered  by  the  orator's  patents.  It  invaded  the  patents, 
taking  the  risk  of  its  turning  out  to  be  rightful  or  wrongful. 
It  has  turned  out  to  be  wrongful,  and,  since  the  entry  of  the 
decree  in  the  cause,  October  7th,  1870,  the  money  has  been 
detained  with  full  knowledge  of  the  character  of  the  deten- 
tion. And  the  defendant  was  not  ignorant  of  the  amount, 
for  its  books  showed  the  amount  approaching  toward  ac- 
curacy. 

In  Ekins  v.  East  India  Co.y  (1  P.  Wtob.^  395,)  on  an  ac- 
counting for  a  ship  and  cargo,  bought  by  an  agent  of  the  de- 
fendant, of  a  person  having  no  power  to  sell,  the  Court 
charged  the  defendant  with  interest,  and  said :  "  If  a  man  has 
my  money  by  way  of  loan,  he  ought  to  answer  interest ;  but, 
if  he  detains  my  money  from  me  wrongfully,  he  ought,  a 
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fortiori^  to  answer  interest.  And  it  is  still  stronger  where 
one  by  wrong  takes  from  me  either  my  money,  or  my  goods 
which  I  am  trading  with,  in  order  to  turn  them  into  money." 
This  decree  appears  to  have  been  affirmed,  on  appeal  to  the 
House  of  Lords.  (2  Bro,  Pari,  Ca.,  382/  1  P.  Wma.,  897, 
note.)  It  was  said  by  Lord  Mansfield  and  Mr.  Justice  Wil- 
mot,  in  Fisher  v.  Prince^  (3  J.  Burrow^  1,363,)  that  interest 
might  be  allowed  by  a  jury,  in  trover,  for  money  numbered 
or  in  a  bag.  It  was  allowed  on  money  obtained  by  fraud  and 
imposition,  in  Wood  v.  Bobbins,  (11  Mass.,  604,)  and  on  money 
detained  by  an  officer,  in  People  v.  Oaaherie,  (9  Johns*,  71.) 
This  seems  to  be  well  settled  in  Massachusetts.  {Hubbard  y. 
Charlestovm  B.  B.,  11  Met,  124.)  And,  if  the  law  of  the 
State  of  Vermrfnt,  where  the  money  was  detained,  should 
govern,  as  perhaps  it  ought  to,  the  law  is  the  same  there. 
{Crane  v.  Thayer,  18  VL,  162;  Vt  dk  Canada  B.  B.  Co.  ▼. 
Vt.  Central  B.  B.  Co.,  34  Vt,  2.)  It  is  quite  usual  to  charge 
a  party  with  interest  from  the  commencement  of  a  suit,  on 
account  of  the  effect  of  it,  as  a  demand,  upon  the  mind  of  a 
party.  {Hunt  v.  Nevers,  15  Pick.,  500 ;  Brewer  v.  Tyring- 
ham,  12  Pick.,  547;  Haven  v.  Foster,  9  Pick.,  112.)  And  it 
.  seems  not  to  be  improper  here,  to  charge  the  party  with  in- 
terest from  the  entry  of  the  decree,  because  ever  after  that 
the  detention  was  known  to  be  wrongful.  This  seems  the 
more  just,  because  all  of  the  money  was  not  received  until 
about  that  time,  October  1st,  1870,  according  to  the  master's 
report,  although  some  of  it  was  received  considerably  before. 
This  interest  amounts  to  $7,836  17,  which,  added  to  the  prin- 
cipal sum,  $14,732  03,  makes  $22,598  20,  to  be  paid  by  the 
defendant,  the  Windsor  Manufacturing  Company,  to  the 
plaintiff,  as  of  the  6th  day  of  August,  1879. 

The  exceptions  to  the  master's  report  are  overruled  ac- 
cordingly, and  the  report  is  accepted  and  confirmed.  Let  a 
decree  be  thereupon  entered,  that  the  defendant,  The  Wind- 
sor Manufacturing  Company,  pay  that  sum,  with  costs,  to  the 
clerk,  for  the  benefit  of  the  plaintiff,  and,  in  case  the  sum  of 
$7,598  20,  with  the  costs  and  interest  thereon  from  said  6th 
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day  of  Angnst,  is  not  paid  within  thirty  days  from  that  day, 
that  special  execution  issue,  for  the  whole  sum  to  be  paid,  at 
the  expiration  of  said  thirty  days ;  and,  in  case  that  smn  is 
BO 'paid,  and  the  balance  of  $15,000  is  not  paid  within  sixty 
days  from  said  6th  day  of  August,  with  interest  from  that 
day,  that  special  execution  issue  for  the  amount  so  remaining- 
unpaid,  at  the  expiration  of  said  60  days. 

Aldace  F.  Walker  and  Chauncey  Smithy  for  the  plaintiff. 

Whedock  O.  Veazey  and  Edward  J.  PheVps^  for  the  de- 
fendant. 


Henry  J.  Sleeper  and  others 
EioLio  PuiG  AND  Santiago  Puig. 

A  cbarter-party  for  the  Toyage  of  a  yessel  from  New  York  to  Santa  Criu,  (Ca- 
Dary  Islands,)  and  thence  to  Havana,  Caba,  provided  that  the  respondents 
were  to  be  allowed,  for  the  loading  and  discharging  of  the  vessel,  "  dispatch 
for  loading  at  New  York  and  discharging  at  Havana;  thirty  running  days  for 
discharging  at  Santa  Crnz ;  *  and  that,  if  the  vessel  should  be  longer  detained 
by  the  respondents,  demurrage,  at  so  much  per  day,  should  be  paid,  day  by 
day,  for  every  day  so  detained :  Htld^  that  the  customs  and  rules  of  the  port 
of  Havana  were  not  to  control  as  to  the  time  for  discharging  there,  but  that 
the  respondents  were  bound  to  take  the  cargo,  at  Havana,  as  rapidly  as  the 
vessel  could  deliver  it. 

By  the  rules  of  the  port  the  cargo  could  be  delivered  only  at  the  niole.  The 
vessel  came  to  anchor  and  was  ready  to  deliver  her  cargo.  There  was  do 
room  for  her  at  the  mole.  She  was  delayed  till  room  was  found :  BM^  that, 
under  the  terms  of  the  charter-party^  the  risk  of  delay  in  obtaining  a  place  of 
discharge  at  the  mole,  was  on  the  respondents,  and  not  on  the  vessel. 

(Before  Blato^fobd,  J.,  Southern  District  of  New  York,  August  12tb,  1870.) 
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Blatchfobd,  J.  By  the  charter-party  the  yessel  was 
chartered  to  the  respondents  for  a  voyage  from  New  York  to 
Santa  Omz  (Canary  Islands)  and  thence  to  Havana,  Cuba. 
The  cargo  from  Santa  Cmz  to  Havana  was  to  be  stone  or 
other  lawful  merchandise.  The  charter  money  was  to  be 
$4,000  gold  for  the  round  voyage,  and  the  vessel's  port 
charges  at  the  Canary  Islands ;  one  half  of  the  charter  to  be 
*^  payable  on  the  discharge  of  cargo  at  Santa  Cmz,  in  cash,  or 
in  approved  sixty  days'  bills  of  exchange  on  London,  at 
$4  84  to  the  pound  sterling,  charterers'  option ;  balance  on 
delivery  of  cai^  at  Havana ;  free  of  all  commissions."  The 
respondents  were  to  bo  allowed,  for  the  loading  and  discharg- 
ing of  the  vessel,  ^^  dispatch  for  loading  at  Kew  York  and 
discharging  at  Havana ;  thirty  running  days  for  discharging 
and  loading  at  Santa  Cru2 ; "  and,  in  case  the  vessel  should 
be  longer  detained  by  the  respondents  or  their  agents,  de- 
murrage was  to  be  paid  the  vessel's  agent  at  the  rate  of  85 
silver  dollars  per  day,  day  by  day,  for  every  day  so  detained. 
It  was  further  provided,  that  the  cargo  or  cargoes  should  be 
delivered  alongside,  within. reach  of  the  vessel's  tackles ;  and 
that  the  vessel  should  ^'  be  consigned  to  charterers'  friends  at 
Santa  Cruz  and  Havana,  free  of  commission." 

The  libel  alleges  that  the  vessel  took  on  cargo  at  Santa 
Cruz  and  arrived  at  Havana ;  that  her  master  duly  reported 
his  readiness  to  discharge  cargo  on  the  4th  of  April,  1874 ; 
that  the  agents  of  the  respondents  did  not  give  the  vessel 
dispatch  in  discharging,  but  neglected  to  discharge  the  cargo 
for  17  days  over  the  necessary  lay  days,  under  the  terms  of 
the  charter-party,  so  that  there  became  due  to  the  libellants, 
for  demurrage,  $672  35 ;  that  $212  24  is  due  to  the  libel- 
lants for  balance  of  freight  on  the  cargo  discharged  at  Havana ; 
and  that  the  libellants  paid  for  the  respondents,  at  Havana, 
for  extra  expenses  in  discharging  cargo,  $49  26. 

The  answer  sets  up  that  the  charter  money  was  fully  paid ; 
that,  when  the  vessel  arrived  at  Havana,  the  consignees  of 
the  respondents,  as  soon  as  they  were  notified  of  her  arrival, 
immediately  proceeded  to  assist  her  master  in  procuring  a 
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wharf  and  in  tmloading  the  yessel ;  that,  when  she  arrived, 
there  was  no  berth  nnoccnpied  at  the  wharf,  nor  was  it  pos- 
sible to  procure  one ;  that,  by  the  laws  and  usages  prevaQ- 
ing  in  the  harbor  of  Havana,  the  control  of  wharves  and 
berths,  as  well  as  the  number  of  hours  per  day  allowed  for 
the  discharge  and  loading  of  cargo,  is  not  with  merchants  or 
other  private  individuals,  but  with  the  Government  officials, 
who  dispose  of  said  matters  as  thej  deem  proper ;  that,  as 
soon  as  it  was  possible,  the  said  officials  provided  a  proper 
and  suitable  berth  for  the  vessel ;  that  the  master  thereupon 
proceeded  to  discharge  and  was  allowed  the  full  and  usual 
number  of  hours  per  day  wherein  to  effect  said  discharge, 
but,  owing  to  the  insufficiency  and  inability  of  her  crew,  tha 
discharge  was  unusually  slow ;  that  thereupon  and  at  the  re- 
quest of  the  master,  the  consignees  of  the  cargo  supplied 
him  with  extra  men  to  enable  the  crew  to  discharge  more 
rapidly ;  that,  if  there  was  any  delay  in  unloading  the  cargo, 
it  did  not  proceed  from  any  negligence  or  default  of  the  re- 
spondents, or  of  their  consignees  or  agents ;  and  that  the 
usual  dispatch  in  the  port  of  Havana  was  used  for  the  un- 
loading of  the  cargo. 

The  District  Court  awarded  to  the  libellants  $490  for  14 
days'  demurrage,  at  $35  per  day,  and  also  $120  28  for  balance 
due  on  charter-party.  The  respondents  have  appealed.  The 
only  question  raised,  in  this  Court,  is  as  to  the  demurrage. 
The  District  Court  held  that  the  word  "  dispatch,"  in  the 
charter-party,  means, "  without  delay ; "  that  it  does  not  mean 
"  with  diligence,"  nor  does  it  refer  to,  nor  is  it  controlled  by, 
any  usages,  customs  or  rales  of  the  port ;  that  it  is  a  term 
that  does  not  need  construction  by  reference  to  extrinsic  cir^ 
cumstances ;  that  a  charterer  who  stipulates  for  dispatch  in 
discharge  takes  all  risks  of  being  able  to  effect  such  discharge ; 
that  though,  without  his  fault,  as,  by  reason  of  stress  of 
weather,  ice,  the  impossibility  of  obtaining  the  necessary 
hands  to  receive  the  cargo,  or  other  cause,  he  is  obliged  to 
detain  the  ship,  he  must  pay  the  stipulated  demurrage ;  and 
that  the  time  allowed,  by  this  phrase,  for  receiving  the  cargo. 
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is  measured  by  the  capacity  to  deliver  it.  It  is  contended 
for  the  respondents,  that,  if  such  is  the  correct  view,  there  is 
no  difference  between  the  legal  consequences  attached  to  the 
word  "  dispatch  "  and  those  which"  follow  where  a  fixed  and 
determined  period  of  time  is  stated ;  that  the  term  '^  dis- 
patch "  is  to  be  construed  according  to  the  surrounding  cir- 
cumstances ;  and  that  there  is  nothing  showing,  or  tending  to 
show,  that  the  parties  ever  understood  or  intended  that  they 
should  be  bound  on  the  one  side,  or  entitled  on  the  other,  to 
any  more  than  diligent  efforts  on  the  part  of  the  charterer  to 
discharge  as  rapidly  as  circumstances  would  allow.  Attention 
is  called  to  the  fact  that  the  charter-party  allows  80  running 
days  for  loading  and  discharging  at  Santa  Cruz,  while  the 
expression  "  dispatch'*  is  used  in  reference  to  loading  at  New 
York  and  discharging  at  Havana,  and  from  this  it  is  argued, 
that  the  respondents  did  not  intend  to  bind  themselves  to  the 
same  rigid  rule  which  the  Courts  have  applied  where  a  deter- 
mined number  of  days  is  stated. 

If  it  had  been  intended  that  the  customs  and  rules  of  the 
port  of  Havana  should  control  as  to  the  time  for  discharging 
there,  it  was  very  easy  to  have  so  provided.  In  the  absence 
of  such  a  provision,  and  by  the  use  of  the  word  "  dispatch," 
it  must  be  held  that  the  respondents  were  bound  to  take  the 
cargo  as  rapidly  as  the  vessel  could  deliver  it.  {Keen  v.  Au- 
denriedj  5  Bei^edict^  535  ;  Davis  v.  WaUace^  3  Clifford^  123; 
Thacher  v.  Boston  Oas  Light  Co.,  2  LoweU,  861.)  The  Court 
below  decided  that  five  working  days  was  a  proper  and  rea- 
sonable time  for  discharging  the  cargo ;  that  it  could  have 
been  delivered  by  the  vessel  in  five  working  days  ;  and  that 
the  vessel  was  entitled  to  insist  on  such  dispatch.  In  these 
conclusions  that  Court  was  correct. 

The  vessel  arrived  at  Havana  on  Thursday,  April  2d. 
Friday,  April  3d,  was  Good  Friday.  On  Saturday,  the  4th, 
the  vessel  came  to  her  anchorage,  and  on  the  same  day  she 
was  entered  at  the  Custom  House,  and  was  reported  by  the 
master  to  the  consignees  of  the  respondents,  as  ready  to  dis- 
charge.   The  rules  of  the  port  required  that  her  cargo  should 
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be  discharged  at  the  mole.  She  was  Dot  brought  up  to  the 
mole  until  the  14:th.  The  mole  was  crowded  with  vessels  and 
a  place  there  could  not  be  obtained  for  her  before  that  day, 
the  custom  being  to  give  berths  to  vessels  there  in  the  order 
of  their  arrivals,  and  the  assignment  of  berths  being  in  the 
control  of  the  captain  of  the  port.  The  vessel  was  at  anchor 
in  the  nsnal  place  of  anchorage  near  the  mole,  where  vessels 
await  their  tnm  for  discharging  at  the  mole.  The  respond- 
ents' consignee,  Morales,  to  whom  also  the  vessel  was  con- 
signed, in  accordance  with  the  charter-party,  testifies,  that  the 
vessel  was  at  anchor  when  he  was  informed  by  the  master  of 
her  arrival,  and  that  the  wharf  clerk  of  his  honse  undertook 
thereupon  to  procure  a  berth  for  her  at  the  wharf.  It  is  con- 
tended for  the  respondents,  that  their  liability  for  demurrage 
commenced  only  when  the  vessel  arrived  at  the  mole ;  that 
then,  and  then  only,  could  delivery  be  made  of  the  cargo ; 
that  the  vessel  could  not  be  discharged  until  that  time ;  that 
the  risk  in  the  interval  was  the  master's ;  and  that,  until  the 
master  placed  the  respondents'  consignees  in  a  position  to 
receive  the  goods,  he  could  not  hold  the  respondents  for  de- 
murrage. It  was  held,  by  the  Court  below,  that  the  respond- 
ents' consignees  assumed  the  entire  control  of  the  matter  of 
finding  a  place  for  the  discharge  of  the  cargo;  that  they 
thereby  aflSrmed  their  duty,  under  the  contract,  as  they  under- 
stood it,  to  take  charge  of  the  vessel ;  that  a  delay  in  finding 
a  place  to  discharge  is  as  much  within  the  mischief  sought  to 
be  obviated  by  the  requirement  of  "  dispatch  for  discharging," 
in  the  charter-party,  as  a  delay  in  receiving  the  cargo  after 
the  vessel  reaches  the  wharf ;  and  that  the  respondents  are 
lial^le  for  all  delay  from  the  time  of  the  reporting  of  the  ves- 
sel at  her  anchorage  near  the  mole  in  readiness  to  deliver  her 
cargo.  The  obligation  of  the  vessel,  by  the  charter-party, 
was  to  deliver  the  cargo  at  Havana,  and  the  second  half  of 
the  charter  money  was  payable  on  the  delivery  of  the  cargo 
at  Havana.  The  respondents  contracted  for  "  dispatch  "  in 
discharging  at  Havana,  and  for  the  stipulated  demurrage  per 
day,  day  by  day,  for  every  day  the  vessel  should  be  detained 
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by  the  respondents  or  their  agents,  longer  than  the  time  thus 
provided  for.  The  vessel,  from  the  4th  of  April,  was  at  her 
anchorage  ready  to  deliver  her  cargo.  She  did  not  get 
aground,  or  in  any  manner  become  disabled  or  prevented 
from  going  to  the  mole  or  from  delivering  her  cargo,  except 
by  the  fact  that  there  was  no  room  for  her  at  the  mole.  Un- 
der these  circumstances,  and  in  view  of  the  terms  of  this 
charter-party,  the  risk  was  on  the  respondents  and  not  on  the 
vessel,  of  any  delay  in  obtaining  a  place  of  discharge  at  the 
mole.     {Brovm  v.  Johnson,  10  M.  cfe  PT.,  331.) 

The  defence  that  there  was  delay  in  discharging  because 
of  the  insufficiency  and  inability  of  the  crew  of  the  vessel  is 
not  made  out. 

The  discharging  of  the  cargo  was  not  completed  until  the 
24th  of  April.  Of  the  30  days  from  April  4th  to  April 
24th,  the  District  Court  excluded  Sunday,  April  5th,  and 
allowed  the  five  days  next  ensuing  for  discharging,  and 
charged  the  respondents  with  14  days'  demurrage.  This  was 
correct.  There  is  no  satisfactory  evidence  that  any  one  of 
such  five  days  was  a  holiday  or  a  day  on  which  servile  labor 
was  not  permitted.  For  every  day  from  April  10th  to  April 
24th,  including  the  Sundays  in  that  time,  the  vessel  was  en- 
titled to  demurrage,  and  the  sum  awarded,  $490,  was  correct. 
There  is  no  complaint  as  to  the  allowance  to  the  libellants  of 
the  items  amounting  to  $120  28. 

The  libellants  are,  therefore,  entitled  to  a  decree  for 
$610  28,  with  interest  at  6  per  cent,  per  annum  from  May 
2d,  1874,  (the  date  fixed  by  the  Court  below)  and  for  $75  49, 
their  costs  in  the  District  Court,  and  for  their  costs  in  this 
Court,  to  be  taxed. 


Beebey  Wilcox  cSs  IlobbSy  for  the  libellants. 
Covdert^  BrotherSy  for  the  respondents. 
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Ohristophieb  0.  Campbell 

vs. 

Thomas  L.  Jambs  Ain>  Oharlbs  Eddt.    In  EQumr. 

The  re-issned  letters  patent,  division  A,  No.  4,148,  granted  to  Helen  M.  Ingalla, 
October  4th,  1870,  for  an  improyeroeot  in  post-office  postmarking  and  cancel- 
ling hand-stamps,  (origiDsIly  granted  to  Marcus  P.  Norton,  April  14tb,  1863, 
and  re-issned  to  Jacob  Shayor  and  Albert  C.  Corse,  Angost  28d,  1864,  and  to 
■aid  Norton,  August  8d,  1869,)  are  yalid. 

The  invention  was  made  by  Norton  before  May  4th,  1869. 

A  letter  from  Norton,  introduced  in  evidence  by  the  defendant,  is  evidence  for 
the  plaintiff  on  those  points  which  ar^  in  his  favor. 

Evidence  to  defeat  a  patent,  on  the  ground  of  prior  invention,  ought  to  be  such 
as  to  remove  all  fair  and  reasonable  doubt 

The  assignment  on  which  a  re-issue  was  based  was  alleged  to  have  been  forged 
by  the  assignee,  but,  it  appearing  that  the  assignor,  after  the  re-issue,  recog- 
nized the  assionment  as  valid,  it  was  upheld. 

The  execution  of  an  assignment  by  a  corporation  and  by  S.,  president^  held  to 
be  a  good  execution  by  S.  for  his  individual  interest 

An  assignment  of  a  patent  to  an  assignee  in  trust,  gives  him  the  legal  title. 

Although  the  defendant  used  the  invention  as  an  officer  of  the  Gk>vemroent,  in 
the  performance  of  his  duties,  for  the  benefit  of  the  Government,  he  is  liable 
aa  an  infringer. 

(Before  Whxxlxe,  J.,  Southern  District  of  New  York,  August  14th,  1879.) 

Wheeler,  J.  This  suit  is  brought  for  relief  against  al- 
leged infringements  of  letters  patent  for  an  improvement  in 
post-ofSee  postmarking  and  cancelling  hand-stamps,  original- 
ly granted  to  Marcus  P.  Norton,  on  the  14th  day  of  April, 
1863,  and  re-issned  to  Jacob  Shavor  and  Albert  C.  Corse,  on  the 
23d  day  of  August,  1864,  to  Marcus  P.  Norton,  on  the  3d 
day  of  August,  1869,  and  to  Helen  M.  Ingalls,  on  the  4th  day 
of  October,  1870,  in  division  A,  numbered  4,148.  The  princi- 
pal defences  set  up  and  relied  upon  are,  that  Norton  was  not 
the  first  inventor;  that  there  was  no  patentable  invention 
involved ;  that  it  was  in  public  use  more  than  two  years  be- 
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fore  the  application,  and  with  his  consent  and  allowance ;  that 
the  re-issne  in  suit  was  not  for  the  same  invention ;  that  the 
plaintiff  has  no  title;  that  the  defendant  is  a  public  officer; 
and  that  he  does  not  infringe  in  fact. 

There  is  much  controversy  as  to  when,  in  fact,  Norton 
first  produced  this  invention.  The  application  was  made 
January  5th,  1863,  but  that  is  not  early  enough  to  anticipate 
knowledge  and  use  of  the  invention  by  others ;  therefore,  it 
refits  upon  the  complainant  to.  establish  prior  invention  by 
Iforton.  It  clearly  and  satisfactorily  appears,  from  all  the 
evidence,  that  he  produced  it  before  May  4th,  1859.  By  let- 
ter dated  that  day,  Horatio  King,  First  Assistant  Postmaster- 
Gteneral,  authorized  the  postmaster  at  Troy,  New  York,  to 
use,  for  postmarking  letters  at  that  office,  for  the  term  of 
three  months,  one  of  Norton'a  improved  stamps.  Norton  was 
an  inventor  of  other  improvements  in  such  stamps,  and  there 
is  a  question  as  to  whether  the  stamp  referred  to  in  that  let- 
ter was  this  one,  or  some  other.  King's  testimony  and  cor- 
respondence settles  it  that  this  is  the  one.  After  he  went 
out  of  office,  he  was  employed  by  Shavor  and  Corse  to  assist 
them  about  obtaining  compensation  for  the  use  of  this  stamp, 
and  was  kept  familiar  with  it  all  the  while ;  and  his  testi- 
mony is  that  this  is  the  one.  General  Dix  was  appointed 
postmaster  at  New  York  early  in  1860.  In  August  of  that 
year,  he  wrote  to  King  about  a  similar  contrivance  which  he 
had  got  up,  and,  in  a  reply,  directed  by  King,  was  warned 
that  there  was  a  prior  invention  which  might  subject  that 
office  to  a  heavy  charge,  if  his  contrivance  was  used.  This 
enables  King  to  testify  with  positiveness  that  entitles  it  to 
credit,  that  he  had  correspondence  with  Norton  about  this 
stamp  before  that  time.  One  form  of  this  instrument  had  a 
canceller  made  of  cork.  Norton  permitted  it  to  be  used  at  the 
New  York  office,  to  test  it.  Its  use  commenced  there  soon 
after  the  correspondence  of  Dix  with  the  Department  in  1860, 
and  was  found  there  when  Abraham  Wakeman  became  post- 
master there  in  1861,  or  thereabouts,  as  is  shown  by  his  letter 
to  the  Third  Assistant  Postmaster-General,  dated  January  3dy 
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1863.    This  correspondence,  which  does  not  depend  upon 
mere  memory  for  dates  and  circumstances,  identifies  this 
stamp  very  clearly.    The  complainant  claims  that  the  inven- 
tion was  made  in  1853  or  1854,  and  described  in  an  additional 
description  of  a  caveat  filed  about  August  7th,  1854.     This 
a4.ditiona]  description,  produced  from  the  caveat  files,  does 
not  appear  to  have  ever  been  officially  filed  under  the  hand  of 
any  custodian  of  the  records,  and  is  admitted  to  be  a  copy 
made  in  1868,  said  to  have  been  put  into  the  files  by  mis- 
take, in  place  of  the  original,  which  is  not  produced.    The  de- 
fendant has  put  in  evidence  the  record  of  proceedings  by  the 
Commissioner  of  Patents  disbarring  Norton,  as  solicitor  of  pat- 
ents, and  adjudging  that  copy  to  be  no  part  of  the  files ;  and 
claims  that  this  destroys  the  effect  of  it  as  evidence.    No  evi- 
dence on  which  the  Commissioner  acted,  nor  any  showing  the 
misconduct  of  Norton,  is  produced.    Norton  testifies  that  the 
original  was  duly  filed,  and  afterwards  copied,  and  the  copy 
returned  to  the  files,  by  mistake,  as  he  supposes.    The  phdnlr 
ifi  claims  that  the  action  of  the  Commissioner  legitimately 
shows  nothing  on  this  question,  and  that  Norton's  testimony 
is  all  the  evidence  there  is  properly  bearing  upon  the  subject. 
The  defendant  has  introduced  a  letter  from  Norton  to  Wake- 
man,  postmaster  at  New  York,  dated  February  6th,  1864, 
when  Norton  was  interested  in  this  patent  as  part  owner,  stat- 
ing, that  "  the  double  cancelling  stamp  now  used  by  you  in 
your  post-office,  is  my  invention  as  far  back  as  the  year  a.  n. 
1856,  as  I  can  most  fully  and  satisfactorily  prove.    It  was 
patented  to  me  in  the  early  part  of  the  year  1863,  upon  an  ap- 
plication made  by  me  a  long  time  before  then.    I  had  several 
such  stamps  made  in  1858,  as  I  can  prove  by  the  person  who 
made  them,"  for  the  purpose  of  impeaching  the  testimony  of 
Norton  as  to  the  caveat.    The  caveat,  as  such,  long  before  the 
application  for  the  patent,  ceased  to  be  operative,  because  not 
followed  up.    The  only  use  the  copy  found  can  be  is  as  a 
piece  of  evidence.    The  judgment  of  the  Commissioner,  as 
such,  extended  only  to  the  exclusion  of  Norton  as  solicitor, 
and  not  to  the  effect  of  the  paper  as  evidence  enpaisj  {Act  of 
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July  8thy  1870,  9ec.  17,  18  U.  S.  Stat,  at  Large,  200 ;  Eeo. 
SUU.  U.  S.J  sec,  487 ;)  although  its  eflEect  upon  the  instrument 
as  a  caveat  of  record  might  be  greater.  {Hobertson  v.  Se- 
eambe  Manufacturing  Go.,  10  Blatchf.  G.  G.  R.,  489.) 
What  the  weight  of  the  evidence  produced,  and  legitimately 
bearing  upon  the  question,  as  to  whether  there  was  in  fact  an 
original  paper  of  which  the  one  now  in  the  files  is  a  copy,  is 
not  now  considered,  because  it  does  not  appear  to  be  material. 
This  letter  of  Norton's  and  its  connection  is  stated,  however, 
because,  in  connection  with  the  evidence  before  stated,  as  to 
when  he  actually  produced  the  patented  article,  it  does  ap- 
pear to  be  somewhat  material.  It  was  introduced  by  the  de- 
fendant as  evidence.  The  part  relied  upon  was  that  incon- 
sistent with  what  Norton  and  the  plaintiff  now  claim.  But, 
when  so  put  in,  it  was  legitimate  evidence,  according  to  what 
should  appear  to  be  its  just  weight,  as  well  as  to  those  parts 
in  favor  of,  as  to  those  against  him.  This  is  a  well  settled 
rule  in  respect  to  evidence  of  admissions.  {Stead  v.  Heaton,  4 
T.  JS.,  669 ;  Davies  v.  Humphreys,  6  Jfees.  cfe  Welsh.,  1 53 ; 
1  Cfreenl.  Uv.,  §  201 ;  Wright  v.  WiUiams,  47  Vt.,  222.)  The 
letter  tends  to  show  that  Norton  actually  had  such  stamps 
made  in  1858.  It  was  written  before  there  was  any  contro- 
versy as  to  this  feet,  and  is  strongly  corroborative  of  the  cor- 
rectness of  the  finding,  that  the  invented  and' patented  in- 
strument was  brought  forward  before  May  4th,  1859. 

The  defendant  has  introduced  evidence  tending  to  show 
that  what  is  claimed  to  be  the  same  invention  was  made  by 
varioos  other  persons,  and  put  into  use  at  several  post-oflBces, 
prior  to  that  date  even.  The  most  prominent  are  at  the  Phil- 
adelphia office,  by  William  M.  Ireland,  in  1851 ;  at  the  New 
York  office,  by  James  J.  Riley,  in  1852 ;  at  the  Cleveland 
office,  by  Charles  E.  Wheeler,  in  1853 ;  and,  of  these,  that  at 
the  Cleveland  office  seems  to  be  most  confidently  relied  upon. 
If  the  question  in  respect  to  use  at  this  office  was  to  be  de- 
termined upon  a  fair  balance  of  proof,  and  upon  the  parol  ev- 
idence alone,  the  balance  might  turn  in  the  defendant's  favor. 
But,  the  evidence  to  defeat  the  patent,  by  showing  an  invention 
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prior  to  a  clearly  established  one  of  the  patentee,  ought  to  be 
as  clearly  established,  to  the  extent,  at  least,  of  removing  all 
fair  and  reasonable  donbts.  There  is,  in  the  case,  important 
written  evidence  npon  this  point,  and  the  whole  is  to  be 
weighed  together.  Wheeler  Himself,  on  the  28th  day  of  No- 
vember, 1863,  wrote  to  A.  N.  Zevely,  Assistant  Postmaster- 
General,  that  he  made  the  invention  about  the  Ist  of  July, 
1861,  and  that  an  order  from  the  Department,  then  issued, 
led  to  it.  On  the  7th  day  of  May,  1864,  E.  Cowles,  post- 
master at  Cleveland,  by  whom  Wheeler  was  employed,  at  his 
instance,  wrote  to  the  Postmaster-General,  that  the  invention 
was  made  immediately  upon  the  receipt  of  an  order  issued  by 
Postmaster-General  Holt.  That  order  was  issued  at  about  the 
time  of  the  invention  stated  by  Wheeler  in  the  letter,  and 
could  not  have  been  issued  long  before.  These  deliberate 
statements,  made  by  two  persons  separately,  and  at  so  near 
the  time  of  the  transaction  in  question,  and  giving  circum- 
stances accompanying  it,  which,  in  fact,  existed  as  they  stated, 
and  made  with  a  claim  of  first  invention  which  would  inter- 
est them  to  state  that  the  invention  was  made  as  early  as 
the  facts  would  warrant,  and  made  in  writings  now  produced, 
far  outweigh,  in  reliability,  statements  made  wholly  from 
memory,  fifteen  years  later  and  further  from  the  transaction. 
Taking  the  whole  into  account,  the  defendant  has  not  shown, 
by  the  requisite  measure  of  proof,  that  Wheeler  invented 
what  he  did  before  Norton  did  what  he  did. 

The  direct  testimony  as  to  what  Riley  invented  is  contra- 
dictory and  unsatisfactory.  Riley  testifies  that  the  instru- 
ment which  he  invented  was  made  by  Mr.  Hoole,  who  is  un- 
derstood to  be  the  manufacturer  of  stamps  for  the  New  York 
ofiice.  Hoole  was  sued  by  Shavor  and  Corse  for  infringing 
this  patent,  pleaded  to  the  action,  and  a  trial,  verdict,  and 
judgment  against  him  were  had.  He  did  not  show  this  in- 
vention of  Riley,  which,  according  to  Riley,  he  must  have 
known  of,  in  that  defence.  This  goes  strongly  to  show  that 
Riley^s  statements  are  not  correct. 

Ireland  was  a  boy  fifteen  years  old,  in  the  Philadelphia 
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oflSce,  in  1851.  He  was  also  there  in  the  same  employment 
in  1861.  He  doubtless  did  do  in  1861  what  he  says  he  did  in 
1851.  At  this  distance  of  time  he  may  have  carried  back  in 
his  mind  what  he  did,  with  the  associations  of  1861,  to  the 
same  associations  existing  in  1851.  When  he  made  it  in  1861 
he  remarked  to  others  that  it  was  his,  without  stating  that  he 
had  made  it  previously.  It  is  manifestly  diflBcult  to  distin- 
guish occasions  in  memory  after  so  great  a  lapse  of  time. 

Prior  to  1860  there  was  nothing  to  call  the  attention  of 
those  employed  in  post-offices  imperatively  to  the  necessity  of 
Buch  an  invention,  while  in  the  latter  part  of  that  year  the 
strict  requirements  of  the  Department  about  cancelling  post- 
age stamps  separately,  and  the  increased  use  of  the  mails  con- 
sequent upon  the  war  in  1861,  brought  the  subject  sharply 
up.  This  brought  out  contrivances  for  the  same  purpose  in 
post-offices  in  various  parts  of  the  country,  and  more  probably 
gave  rise  to  those  particnlarly  mentioned,  as  well  as  to  others 
about  which  evidence  was  given,  but  which  have  not  been 
particularly  discussed  here. 

There  is  another  consideration  bearing  upon  this  branch 
of  the  case,  which  is,  that  none  of  the  things  produced  by 
these  persons,  if  they  produced  what  they  say  they  did,  were 
the  same  as  this  patented  invention ;  nor  were  any  of  them 
the  equivalent  of  it  in  all  material  respects.  The  discovery 
was,  not  that  lettefs  could  be  postmarked,  and  the  postage 
stamps  cancelled,  at  one  blow ;  and,  if  it  had  been,  that  mere 
idea  would  not  have  been  patentable ;  and,  if  that  had  been 
patentable  to  the  first  discoverer,  it  would  have  been  antici- 
pated by  two  prior  patents,  one  of  August  9th,  1859,  and  the 
other  of  December  16th,  1862,  issued  to  Norton.  But,  the 
patent  is  for  a  machine  or  instrument  that  will  do  both  of 
these  things  at  one  blow ;  and  the  question  would  be,  whether 
the  other  machines  were  like  it.  In  this,  the  two  faces  which 
make  impressions  are  connected  by  a  cross-bar  fixed  in  the 
middle  to  a  brad-awl  handle,  on  which  both  are  balanced,  so 
that  a  blow  with  it  will  bring  both  faces  to  the  surface  to  be 
stamped,  although  not  aimed  so  as  to  strike  precisely  perpen- 
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dicularly.  In  those,  a  cancelling  face  was  added  to  the  side 
of  a  stamp  made  to  be  used  alone,  with  the  handle  all  upon 
that,  and  nothing  to  bring  the  other  face  down,  unless  the 
blow  should  be  so  aimed  as  to  bring  it  to  its  place.  This  dif- 
ference is  shown  by  the  evidence  to  be,  as  it  is  plain  it  would 
be,  quite  material.  The  stamp  of  the  patent  of  August  9th, 
1859,  was,  in  form,  open  to  that  objection,  as  well  as  to  the 
objection  that  its  canceller  was  a  cutter,  which  made  it  unde- 
sirable. In  the  patent  of  December  16th,  1862,  the  post- 
marking and  cancelling  faces  were  balanced  upon  the  handle, 
like  those  of  the  patent  in  suit,  but  the  canceller  there  was  a 
cutter  and  the  instrument  could  not  be  safely  used.  The  in- 
vention in  controversy  combined  the  advantages  of  a  safe  and 
effective  canceller,  well  balanced  on  the  same  handle  with  the 
postmarker,  for  the  first  time. 

The  nearest  invention  to  this  is  Berri's  English  patent  of 
April  24th,  1860,  sealed  September  27th,  1860.  That  seems 
to  embody  all  the  material  parts  of  this  one,  but  was  subse- 
quent to  it.  The  patent  of  Ezra  Miller,  dated  March  22d, 
1859,  had  the  acting  faces  of  the  stamps  balanced  in  the  same 
way  as  this,  but  the  handle  was  like  that  of  a  hammer,  and 
the  instrument,  as  a  whole,  quite  different  from  this. 

Upon  the  whole  case  it  appears  that,  in  fact  and  in  law, 
Norton  was  the  original  and  first  inventor  of  this  patented 
invention.  That  its  production  did  involve  the  exercise  of 
inventive  faculties  and  skill  is  apparent  from  the  various 
steps,  trials,  and  tests  by  which  it  was  reached,  from  the  fact 
that  so  many  other  patents  have  been  granted  upon  attempts 
approaching  the  same  object,  without  accomplishing  it,  and 
from  the  fact  that  the  patent  has  sustained  a  suit  for  infringe- 
ment of  it  against  a  party  using  the  invention  in  fulfillment 
of  a  Government  contract. 

This  patent  was  granted  while  the  Act  of  1836  and  that  of 
1889,  in  respect  to  the  defence  of  public  use  and  sale  of  the 
invention,  were  in  force.  By  the  provisions  of  the  Act  of 
July  4th,  1836,  sec.  15,  (5  TJ.  S.  Stat,  at  Large,  123,)  it  was 
only  public  use,  or  being  on  sale,  with  the  consent  and  allow- 
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ance  of  the  patentee,  before  the  application  for  a  patent,  that 
would  defeat  the  patent.  The  7th  section  of  the  Act  of 
March  8d,  1839,  {Id,,  354,)  did  not  change  the  character  of 
the  public  use  or  being  on  sale  that  would  defeat  a  patent, 
but  provided  that  no  patent  should  be  held  invalid  by  reason 
of  them,  unless  "  such  purchase,  sale,  or  prior  use,  has  been 
for  more  than  two  years  prior  to  such  application  for  a  patent." 
{Andrews  v.  Carman,  13  Blatchf,  C,  G.  H,,  307;  Elizabeth 
V.  Pavement  Co.,  97  U,  S.,  126.)  No  use  shown,  except  that 
at  the  New  York  oflSce,  was  with  the  knowledge,  even,  of  the 
patentee.  The  application  was  filed  January  5th,  1863,  so 
that  a  sale  or  use,  to  defeat  the  patent,  must  have  been  prior 
to  January  5th,  1861,  while  General  Dix  was  postmaster  there. 
It  is  not  very  clear,  upon  the  evidence,  that  this  invention 
actually  got  into  use  there  before  that  time ;  and  this  defence, 
like  others  of  the  same  class,  ought  to  be  made  out  by  clear 
proof.  But,  whether  it  was  so  in  use  before  that  time  or  not, 
it  is  quite  clear,  from  all  the  circumstances  attending  the  use, " 
whenever  it  was  had,  that  it  was  not  a  public  use,  within  the 
meaning  of  the  statute,  but  a  private  use  for  testing  the  in- 
vention and  informing  the  inventor  as  to  its  perfection  and 
usefulness,  with  the  design,  on  his  part,  all  the  while,  to  pro- 
cure a  patent  for  it,  if  it  should  prove  to  be  ripe  for  that  pur- 
pose. {Elizabeth  v.  Pavement  Co.,  97  U.  S.,  126.)  The  cor- 
respondence between  the  inventor  and  the  postmasters,  and 
between  them  and  the  Post-OflSce  Department,  abundantly 
shows  this. 

If  the  re-issues  are  for  any  other  or  substantially  any  dif- 
ferent invention  from  that  described  in  the  original,  they  are 
unquestionably  void.  That  the  specifications  or  claims  of  the 
patent  are  diflerent,  the  invention  or  discovery  remaining  the 
same,  is  of  no  consequence.  The  very  object  of  the  re-issue 
is  to  correct  the  patent,  so  as  to  make  it  conform  to  the  in- 
vention. The  principal  objection  to  these  re-issues  is  the  speci- 
fication of  a  metal  canceller  in  the  combination,  as  well  as  can- 
cellers of  wood  or  other  elastic  material.  If  a  metal  canceller 
had  not  been  mentioned  nor  alluded  to,  it  might  well  be  said 
Vol.  XVIL— 4 
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that  it  did  oot  enter  into  nor  form  any  part  of  the  concep- 
tions of  the  inventor ;  but  it  was  mentioned  in  the  original. 
It  was  mentioned  as  not  being  so  nseful  or  desirable  in  the 
combination  as  an  elastic  one,  bnt,  nevertheless,  it  was  men- 
tioned, as  forming  a  part  of  an  arrangement  not  patented  or 
desired.  The  inventor  or  owner,  when  the  re-issues  were  ap- 
plied for,  desired  it,  the  invention  comprehended  it,  and  the 
patent  was  made  to  cover  it.  The  original  patent  also  men- 
tioned a  canceller  of  any  suitable  material,  as  a  part  of  the 
<M)mbination. 

It  is  said,  that  the  title  to  the  re-issue  fails  because  Norton 
did  not  own  the  patent  when  it  was  surrendered  by  and  re- 
issued to  him  on  the  3d  day  of  August,  1869.  This  fact  is 
sought  to  be  made  out  by  showing  that  the  instrument  of  re- 
assignment from  Shavor  and  Corse  to  him  was  forged  by  him, 
by  placing  it  before  and  attaching  it  to  the  genuine  execution 
by  them  of  another  and  different  instrument,  unknown  to 
"them.  Much  testimony  and  argument  have  been  bestowed 
upon  that  question.  Whether  the  instrument  was  so  eon* 
structed,  or  was  genuine,  it  afterwards  came  to  the  knowledge 
of  Shavor  and  Corse,  and  they  settled  all  their  claims  to  the 
patent  with  those  persons  claiming  title  to  it  by  virtue  of  that 
instrument,  upon  the  basis  that  the  instrument  should  stand 
as  if  valid.  This  ratified  and  confirmed  it  as  to  them,  as  good 
from  the  beginning,  upon  just  and  well-settled  principles. 
But  this  was  not  done  until  after  the  re-issue,  and  it  is  argued 
that  the  title  at  the  time  of  the  re-issue  had  not  become  Nor- 
ton's, and  that  the  Patent  Office  had  no  jurisdiction  to  re-issue 
it  to  him,  and  that  the  plaintiff  cannot  now  be  allowed  to 
show  title  in  that  way,  because  he  has  alleged  title  by  force 
of  the  instrument  itself,  and  not  by  ratification  of  it.  It  is, 
doubtless,  true,  that  a  re-issue  of  a  patent  to  a  person  not  the 
owner  would  not  affect  the  title  of  the  owner.  The  re-issue 
and  title  should  go  together,  to  make  a  good  title  to  the  re- 
issue, or,  at  least,  the  re-issue  should  be  consented  to  by  the 
true  owner.  Here,  the  title  followed  the  re-issue,  and  became 
the  same  as  if  it  had  preceded  it,  and  was  consented  to  by  the 
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true  owBer,  whether  Shavor  and  Corse  or  Jtforton.  This  would 
seem  to  make  the  title  to  the  re-issue  good  to  Norton,  in  any 
event.  (Potter  v.  Holland,  4  Blatchf.  0.  G.  R.,  214.)  This 
makes  it  unnecessary  to  determine  that  question  of  fact,  which 
involves  a  charge  of  the  commission  of  a  high  crime,  that  can- 
not be  well  tried  in  this  collateral  way,  without  danger  of 
doing  injustice. 

As  the  instrument  became  as  if  good  from  the  beginning, 
it  was  weU  set  up  and  alleged  as  good,  without  stating  what 
made  it  so. 

Norton  conveyed  this  and  other  patents  to  H^len  M. 
Ingalls.  She,  for  a  nominal  consideration,  conveyed  the  legal 
title  to  them  to  William  W.  Secombe,  in  trust  for  herself,  her 
sister  and  her  sister's  children,  with  power  of  management 
and  sale,  the  net  proceeds  to  be  divided,  two-fiftbs  to  himself 
and  the  remainder  to  be  paid  over  to  them,  according  to  a 
declaration  of  trust  referred  to  in  the  deed.  Secombe  was 
president  of  the  Secombe  Manufacturing  Company,  which,  in 
some  way,  held  title  to  some  other  of  Norton's  patents.  The 
Secombe  Manufacturing  Company,  and  Secombe,  president, 
subsequently  made  conveyance  of  patents  to  Ingalls.  llie 
plaintiff  derives  title  from  her,  and  no  other  conveyance  from 
Secombe  to  her  is  shown.  The  defendant  claims  that  Se- 
combe's  title  would  not  pass  by  that  deed,  and  that,  if  it 
would,  the  description  of  the  patents  conveyed  does  not  in- 
clude this  one.  The  deed  recites  the  issuing  of  the  patents, 
her  desire  to  purchase,  and  that  she  has  purchased  of  the  Se- 
combe Manufacturing  Company  and  of  William  W.  Secombe, 
president,  the  patents,  and  declares,  that,  in  consideration  of 
one  thousand  dollars  and  other  considerations,  the  said  Se- 
combe Manufacturing  Company  and  William  W.  Secombe, 
president,  do  sell,  assign  and  convey  them  to  her ;  and  it  was 
executed  by  the  signature  of  the  Secombe  Manufacturing 
Company,  with  seal,  and  by  William  W.  Secombe,  president, 
and  another  seal.  It  is  obvious  that  there  were  intended  to 
be^  and  were,  Iwo  grantors  in  that  deed.  One  was  the  com- 
pany, and  the  other  Secombe.    The  execution  for  the  com- 
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pany,  in  the  name  of  the  company,  was  good  for  the  convey- 
ance of  its  interest.  The  execution  by  Secombe,  although 
the  addition  to  his  name,  of  president,  was  made,  was  a  good 
execution  of  the  deed  for  himself,  and  good  for  that  only^ 
and  not  good  to  convey  any  interest  for  the  company,  even 
though  that  had  been  the  intention.  That  execution  made 
the  instrument  his  deed,  and  it  would  carry  whatever  title  he 
had  in  the  subject  of  the  conveyance,  (fiovnibei  Cme^  9  Co. 
Hep.^  75 ;  Clark  v.  Courtney^  5  Pet^  319 ;  Isham  v.  Benning- 
ton Iron  Co.,  19  Vt,  230 ;  MUler  v.  R.  dk  TT.  E.  R.  Co.,  36  R., 
452 ;  BHnley  v.  Mcmn,  2  Cash.,  337.) 

The  description  of  the  subjects  of  the  conveyance  is  very 
general  and  broad,  in  some  of  its  parts.  It  commences  by 
reciting,  that,  "  at  various  times  and  under  several  different 
dates,"  letters  patent  were  issued,  upon  the  application  of 
Norton,  for  "improvements  in  hand  printing  and  dating 
stamps,  post-oflSce  postmarking  stamps,  internal  revenue  dat- 
ing and  cancelling  stamps,  and  for  other  improvements  not 
necessary  here  to  name,  among  which  were  letters  patent  of 
the  following  date,  to  wit,  January  14,  1862  ;  December  16, 
1862;  August  4, 1865;  and  also  during  the  years  1870  and 
1871."  It  then  refers  to  the  deeds  of  assignment  from  Norton 
to.lngalls,  among  others,  for  a  more  full  description  of  the 
patents  conveyed,  and  ends  by  adding :  "  Meaning  to  convey, 
and  we  do  hereby  convey,  unto  her,  the  said  Helen  M.  Ingalls, 
each  and  every  claim,  right,  title  and  interest  we  now  have, 
or  can  or  would  have,  in  any  of  said  inventions,  improvements 
and  letters  patent,  by  means  or  reason  of  any  contract  between 
us,  or  either  of  us,  and  said  Marcus  P.  Norton  and  Helen  M. 
Ingalls,  or  either  of  them,  in,  to  or  for  the  said  inventions 
and  said  letters  patent,  or  either  of  them,"  &c.  The  refer- 
ence to  the  patents,  by  stating  the  inventions  covered,  includes 
this  one ;  and  it  is  quite  obvious,  from  the  sweeping  character 
of  the  instrument,  that  this  and  all  other  patents  upon  those 
subjects  were  intended  to  be  included. 

It  may  be,  that,  as  the  conveyance  was  wholly  in  trust, 
upon  the  evidence  carefully  examined,  such  refusal  to  per- 
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form  the  trust  would  appear  as  to  cause  the  title  to  revert^ 
and  it  may  be  that  the  interposition  of  a  Court  of  equity 
would  be  necessary  for  that  purpose.  But  that  subject  has 
not  been  examined  here,  for  the  reason  that  the  re-conveyance 
appears  to  be  amply  suflScient. 

The  defendant  also  objects,  that  the  plaintiff  acquired  no 
such  right,  by  the  deed  to  him  from  Ingalls,  as  authorized 
him  to  maintain  this  suit.  The  conveyance  was  expressly  in 
trust,  upon  condition  that  the  plaintiff  should  have  the  sole 
management  of  the  trust,  until  a  fair,  just  and  reasonable 
settlement  should  be  had  with  the  United  States  for  the  use 
of  the  invention  in  the  postal  service  of  the  United  States, 
by  the  Post-Office  Department.  It  is  argued,  that  the  con- 
veyance was  for  the  purpose  of  such  settlement,  and  no  other. 
The  operative  words  of  the  conveyance  include  the  whole 
legal  title  to  the  patent,  and  all  claims  for  the  past  use  of  the 
invention  in  the  postal  service  of  the  United  States.  The 
limitation  is  one  of  time,  upon  the  extent  of  the  conveyance 
in  that  direction,  and  not  upon  its  purposes.  No  settlement 
has  been  made  with  the  United  States,  and  the  limitation  in 
that  respect  has  not  expired.  She  has  no  legal  title  to  the 
patent  now.  The  plaintiff's  right  is  the  only  one  being  in- 
fringed. He  holds  this  right  in  trust,  and  may  be  liable  to 
account  for  the  proceeds  of  his  management ;  but,  whether  he 
shall  so  account,  or  how,  is  not  the  question  here.  The  ques- 
tion is  merely,  whether  he  has  sufficient  right  to  maintain  the 
£uit  at  all,  and  it  appears  that  he  has ;  certainly  for  the  infringe- 
ment since  he  has  held  the  title,  and  the  bill  does  not  appear 
to  be  framed  to  cover  anything  else.  Probably,  Ingalls  would 
be  a  proper  party  plaintiff  with  the  orator,  in  the  suit  in  equity, 
and,  perhaps,  a  necessary  party,  if  there  had  been  objection 
on  account  of  that  non-joinder,  but  no  such  objection  has 
been  made,  and,  as  she  has  been  a  witness,  and  testified  that 
the  suit  is  brought  with  her  approval,  there  is  no  occasion  for 
the  Court  to  interfere  to  secure  to  her  an  opportunity  to  as- 
sert her  rights,  as  is  sometimes  done,  in  the  discretion  of 
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Courts,  to  guard  the  rights  of  ceatuia  gice  trustj  which  it  is  the 
peculiar  province  of  Courts  of  equity  to  protect. 

One  ground  upon  which  the  defendant  claims  he  does  not 
infringe  is,  that,  in  all  he  has  done,  he  has  acted  as  the  officer 
of  the  Government,  in  the  performance  of  his  duties  for  the 
benefit  of  the  Government,  and  that  the  monopoly  granted^ 
in  granting  the  patent,  did  not  extend  to  nor  cover  any  use 
by  the  Government.  But,  the  exclusive  use  of  the  invention 
granted  to  the  patentee  is  property ;  and  this  property  is  now 
owned  by  the  plaintiff.  The  grant  saved  nothing  for  the  use 
of  the  Government ;  it  was  exclusive,  absolutely,  throughout 
the  United  States.  It  was  granted  by  express  law  of  Con- 
gress, pursuant  to  the  Constitution,  without  which  it  could 
not  exist.  But,  all  property  is  upheld  by  law,  either  expressly 
or  impliedly  enacted  or  adopted,  all  of  which  is  the  law  of  the 
land,  the  same  as  the  statutes  upholding  patents  are.  This, 
property,  like  all  other  private  property  recognized  by  law> 
is  exempt  from  being  taken  for  public  use  without  just  com- 
pensation, by  the  supreme  law  of  the  land.  {Const.  U.  S.y  Am.^ 
Art.  V.)  Nor  can  it  be  so  taken  by  any  officer,  at  will,  in 
time  of  peace,  leaving  the  owner  to  seek  compensation. 
{MitcheU  V.  Harmony^  13  IIow.^  115.)  The  property  in  a 
patented  invention  stands  the  same  as  other  property,  in  this 
respect.  (  United  States  v.  JBvma^  12  WaU.j  246 ;  Cammeyer 
v.irw<t>n,  94(7.  xS.,  225.) 

The  defendant  also  claims  that  he  does  not  use  the  pat- 
ented invention.  The  answer  hardly  denies  that  he  does,  but 
the  plaintiff  has  so  far  treated  it  as  being  denied  as  to  put  in 
some  evidence  of  infringement.  The  instruments  shown  by 
the  evidence  to  have  been  used  have  the  postmarking  and 
cancelling  faces  connected  by  a  cross-piece,  and  balanced  upon 
a  brad-awl  handle,  substantially  like  those  of  the  patent.  In 
one,  the  cross-bar  is  circular,  and  large  enough  to  cover  both 
stamps,  and  in  the  other  the  canceller  is  not  tubed ;  but  these 
things  do  not  vary  the  principle  of  their  action,  nor  affect 
their  substantial  identity  with  those  patented. 

This  cause  has  been  presented  by  counsel  with  great  thor- 
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oughness  of  preparation,  and  faithf alness,  and  many  points 
have  been  made  that  have  not  been  specificallj  mentioned  in 
what  has  been  written,  because  none  of  them,  in  view  of  the 
facts  upon  wliich  they  rest,  as  found  upon  the  evidence,  or  of 
the  law  as  considered  to  be  applicable,  would  be  to  a  sufficient 
degree  controlling  of  the  conclusions  reached  upon  the  ques- 
tions which  have  been  mentioned,  to  warrant  treatment  of 
them  in  detail. 

The  complainant  has  expressly  waived  taking  a  decree  for 
an  injunction,  and,  therefore,  a  decree  for  that  purpose  is  not 
to  be  entered. 

Let  a  decree  be  entered  that  the  patent  is  valid,  that  the 
defendant  has  infringed  it,  and  for  an  account  of  profits  and 
damages,  with  costs. 

Marcus  P.  Norton  and  Oeorge  H.  Williams^  for  the 
plaintifiT. 

Stewart  Z.  Woodford,  {District  Attomet/j)  and  Samuel  B. 
Cla/rJce,  {Assistant  District  Attorney^)  for  the  defendant 
James. 


The  Untted  States  Stampino  Company 

vs. 

Hbzeeiah  Ejng  and  othrbs.    In  Equmr. 

The  letters  patent  granted  to  Engene  A.  Heath,  October  10th,  1871,  for  an 

"  improvement  in  onspadores,"  are  valid. 
The  invention  oovered  by  the  claim  of  the  patent^  defined. 
Althoogh,  in  a  prior  sait  on  the  patent,  it  had  been  held  invalid,  in  view  of  a 

prior  patent,  this  Court  held  it  to  be  valid,  and  granted  a  preliminary  iojono- 

tion  on  it,  on  a  different  state  of  fiEusts. 
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The  invention  in  the  Heath  patent  held  to  be  patentable. 

Grounds  stated  for  granting  a  preliminary  injunction,  although  the  patent  had 
been  held  void,  on  final  hearing,  in  another  CSrcxut  Court 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  August  23d,  1879.) 

Blatchfobd,  J.  This  is  a  motion  for  a  preliminary  in- 
junction, founded  on  letters  patent  granted  to  Eugene  A. 
Heath,  October  10th,  1871,  for  an  "  improvement  in  cnspa- 
dores."  The  specification  says :  "  Be  it  known,  that  I,  Eu- 
gene A.  Heath,  of  New  York  city,  in  the  State  of  New 
York,  have  invented  certain  new  and  useful  improvements 
in  cuspadores,  of  which  the  following  is  a  specification,  set- 
ting forth  what  I  consider  the  best  means  of  carrying  it  into 
effect.  The  accompanying  drawing  forms  a  part  of  this  spec- 
ification. Figure  1  is  a  vertical  section,  showing  the  con- 
struction in  its  proper  position ;  and  fig.  2  a  double  view, 
the  strong  lines  being  a  section  in  an  upset  or  overturned  posi- 
tion, and  the  dotted  lines  an  elevation  in  its  upright  position. 
Similar  letters  indicate  like  parts  in  both  the  figures.  I  form 
separately  three  metallic  parts  and  unite  them,  after  suitable 
preparation,  tightly  and  strongly,  by  soldering.  The  lower- 
most, A,  is  of  cast  iron,  thick  at  the  extreme  bottom  and 
thinner  toward  the  top.  Its  upper  edge  is  rabbeted  and 
nicely  finished  to  receive  the  lower  edge  of  the  sheet  metal 
part  B,  and  form  a  flush  exterior  surface  therewith,  as 
shown.  B  is  a  piece  of  sheet  iron  pressed  in  a  Grimshaw 
press  or  otherwise  formed  in  the  proper  dome  shape,  and  of 
exactly  the  proper  diameter,  and  with  a  vertical  flange  at  its 
upper  edge,  as  shown.  C  is  a  conical  piece,  which  may  be 
similarly  formed  into  shape.  Its  lower  edge  has  a  flange 
which  matches  closely  inside  the  flanged  upper  edge  of  B, 
and  its  upper  edge  is  turned  over  by  the  ordinary  tinsmith's 
tools  or  otherwise,  and  made  to  embrace  a  wire  ring,  D,  to 
stiffen  it,  the  construction  of  which  is  obvious.  On  soldering 
the  several  joints  smoothly,  and  properly  decorating  the  sur- 
faces, there  results  a  metallic  cuspadore,  not  liable  to  fracture, 
and  lighter  than  ordinary  cuspadores  on  its  upper  side,  and 
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mncli  heavier  than  ordinary  ctispaclores  on  its  lower  side. 
One  of  the  important  ends  attained  by  my  invention  is  extra- 
ordinary stability.  If  the  cuspadore  is  upset  by  any  chance 
and  caused  to  lie  for  a  time  in  the  position  indicated  by  the 
strong  lines  in  fig.  2,  the  excess  of  weight  in  its  base,  taken 
in  connection  with  its  form,  causes  it  to  return  again,  of 
itself,  to  its  proper  upright  position,  as  soon  as  the  disturbing 
cause  is  removed.  I  have  shown  the  interior  as  formed  with 
an  offset,  below  which  it  is  materially  thicker  than  above,  and 
prefer  so  to  cast  it.  The  upper  portions  may  be.  formed, 
with  some  success,  by  spinning  suitable  thin  brass.  The 
junctions  of  the  several  parts  may  be  further  secured  by 
causing  one  part  to  cling  upon  a  bead,  in  addition  to  the  sol- 
dering. In  some  cases  rivets,  or  the  like  ordinary  or  suitable 
fastenings,  may  be  employed..  I  claim  a  metallic  cuspadore 
having  a  heavy  base,  A,  and  a  light  upper  portion,  B,  C, 
formed  and  combined  substantially  as  and  for  the  purposes 
herein  set  forth."  It  is  plain  that  the  invention  claimed  is  a 
metallic  cuspadore,  formed  of  three  metallic  parts,  the  lower 
part  being  heavier  than  in  ordinary  then  existing  cuspadores, 
and  extending  up  to  the  largest  diameter  of  the  spheroid,  the 
middle  part  and  the  upper  part  being  lighter  than  in  ordinary 
then  existing  cuspadores,  the  middle  part  being  of  a  dome 
shape,  and  being  'joined  below  to  the  lower  part  and  above  to 
the  upper  part,  and  the  upper  part  being  an  inverted  cone  in 
shape,  flaring  outwards,  and  forming  a  mouth,  the  whole 
structure  not  being  liable  to  fracture,  and  having  the  capacity 
of  returning  to  an  upright  position,  of  itself,  from  a  position 
not  upright,  when  left  free,  and  being  essentially  of  the  form 
shown  in  the  drawings  of  the  patent.  That  form  is  a  sphe- 
roidal body  with  a  conical  mouth,  flaring  outwards. 

Mr.  Henry  B.  Renwick,  the  plaintiff's  expert,  says,  in  his 
affidavit :  "  A  cuspadore  is  a  vessel  of  peculiar  shape,  which 
may  be  defined  as  spheroidal,  with  a  conical  mouth,  and  such 
vessels  were  first  seen  by  deponent  some  twenty-five  years 
since.  These  and  all  other  cuspadores  seen  by  deponent  until 
the  last  few  years  were  made  of  china  or  porcelain,  and  came 
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into  use  in  houses  of  the  better  class,  where  the  old-fashioned 
spittoons  were  considered  vulgar  and  consequently  inadmissi- 
ble. These  china  cuspadores  were  costly  and  fragile,  and, 
moreover,  easily  upset,  as  the  base  was  small  as  compared 
with  the  whole  diameter,  and  as  the  form  of  the  vessel  was 
flaring  outwards  and  upwards  from  its  base.  In  this  latter 
respect,  that  is,  want  of  stability,  so  far  as  real  utility  was 
concerned,  the  cuspadore  was  much  inferior  to  the  old-fash- 
ioned spittoon,  which  is  so  flat  and  wide-based  that  it  is  really 
unupsettible  or  non-upsettible  by  accident,  the  only  way  of 
upsetting  it  being  by  taking  it  by  hand  and  turning  it  over, 
or  by  some  other  way  deliberately  contrived  for  the  purpose 
of  upsetting  it.  *  *  *  Prior  to  the  date  of  Heath's  in- 
vention, vessels  loaded  at  the  bottom,  so  as  to  make  them 
more  stable,  were  weU  known.  *  *  *  It  was  easy,  there- 
fore, after  the  idea  was  once  conceived,  to  load  a  cuspadore  at 
bottom  in  a  well-known  way,  so  as  to  make  it  more  stable, 
either  by  thickening  the  china  at  bottom,  or  cementing  a 
weight  into  the  bottom.  But  this  would  not  have  removed 
the  whole  difSculty.  It  was  necessary  to  make  them  strong, 
not  frangible  like  china  or  porcelain,  and  to  make  them  cheap ; 
and  Heath  conceived  the  idea  of  constructing  them  of  metal, 
so  that  they  should  be  strong,  and  of  constructing  them  of  at 
least  three  pieces  of  metal,  so  that  they  should  be  cheap* 
Owing  to  the  peculiar  form  of  the  cuspadore,  it  is  diflScult,  if 
not  impossible,  to  form  it  of  one  piece  of  sheet  metal,  but 
Heath  saw  that,  by  dividing  the  body  of  the  cuspadore  at  the 
equator,  if  it  may  be  so  termed,  it  could -be  formed  of  two 
pieces,  each  having  aU  its  flare  in  one  direction,  so  that  such 
hemispheroidal  parts  would  be  easily  formed  by  casting, 
stamping  or  spinning.  The  funnel  mouth-piece  he  then  made 
in  a  separate  piece,  and  as  it,  when  separate  from  the  body, 
flares  all  in  one  direction,  it  could  be  easily  and  cheaply 
formed.  In  forming  these  pieces,  the  lower  part  of  the  body 
was  made  much  the  thickest,  and,  when  the  three  parts  were 
put  together  and  attached  to  each  other,  there  resulted  a 
strong,  cheap,  metallic  self-righting  cuspadore,  as  elegant  in 
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fonn  as  those  of  china,  and  capable  of  being  decorated,  if  de- 
sired. As  far  as  deponent  knows,  Heath  was  the  first  to 
make  a  metallic  cuspadore,  or  a  self-righting  cnspadore,  bnt 
he  does  not  claim  broadly  a  metallic  vessel  in  shape  of  a  ens- 
padore,  or  a  self-righting  cospadore,  or  a  vessel  made  of  three 
pieces,  bnt  the  patent  defines  his  invention  as  consisting  in  a 
metallic  cnspadore  made  of  three  pieces  of  special  form,  viz. : 
one  for  the  bottom  of  the  body,  one  for  the  top  thereof,  and 
one  for  the  conical  month-piece,  joined  at  the  eqnator  and  at 
the  small  end  of  the  month-piece,  when  the  piece  of  metal 
forming  the  bottom  or  lower  portion  of  the  body  is  heavier 
than  the  other  parts,  so  as  to  give  stability  and  self-righting 
capacity.  If  the  cnspadore  was  made  of  one  piece  of  metal, 
it  wonld  not  be  Heath's.  If  made  of  several  pieces,  with  the 
lines  of  junction  in  substantially  different  places  from  those 
represented  in  Heath's  patent,  it  wonld  not  be  Heath's.  For 
instance,  the  lines  of  seam  might  be  vertical  and  each  include 
a  part  of  the  body  and  of  the  mouth-piece.  Even  if  the  cns- 
padore was  made  of  Heath's  three  pieces,  formed  as  he  f ormft 
them  and  joined  where  he  joins  them,  but  with  the  bottom 
piece  no  heavier  than  the  others,  the  cnspadore  would  not  be 
the  one  referred  to  in  Heath's  claim."  The  considerationa 
thus  set  forth  commend  themselves  as  founded  in  good  sense 
and  sound  reason. 

The  cnspadore  involved  in  this  case  as  the  defendants^ 
cnspadore  is  made  of  three  pieces  of  metal,  one  for  the  bot* 
torn,  one  for  the  upper  part  of  the  body,  and  one  for  the 
conical  mouth-piece.  These  pieces  are  shaped  as  Heath's  are^ 
and  are  joined  horizontally  at  the  equator  of  the  body,  and 
at  the  ring  where  the  conical  mouth-piece  meets  the  upper 
part  of  the  body,  as  Heath's  are.  They  all  flare  in  one  way^ 
have  no  re-entering  angles  or  curves,  being  in  this  respect 
like  Heath's,  and  can  be  made  easily  and  cheaply  by  stamp- 
ing or  spinning.  The  piece  which  forms  the  bottom  is  a 
compound  piece,  a  partition  being  introduced  a  little  above 
the  bottom  and  parallel  therewith,  so  as  to  form  a  chamber 
over  the  whole  extent  of  the  bottom,  the  partition  forming 
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the  bottom  of  the  receiver.  The  chamber  thus  formed  is 
filled  with  a  heavy  material,  Buch  as  iron  filings,  to  serve  as  a 
weight.  This  compound  piece  is  thus,  as  a  whole,  thick  and 
heavy,  compared  with  the  upper  parts.  It  is,  manifestly,  the 
equivalent  of  Heath's  single  thick  and  heavy  bottom  piece. 
The  structure,  as  a  whole,  falls  within  the  definition,  above 
given,  of  the  invention  claimed  in  the  Heath  patent. 

The  defendants  attack  the  novelty  of  Heath's  invention. 
They  introduce  a  patent  granted  to  William  H.  Topham, 
August  2d,  1870,  for  an  "  improved  spittoon."  The  specifi- 
cation states  the  invention  to  be  an  "  improvement  in  spit- 
toons and  other  vessels."  It  says :  "  My  invention  is  designed 
to  be  applied  to  spittoons,  pails  aQd  other  vessels  made  of 
paper,  which,  mowing  to  the  lightness  of  said  material,  are 
liable  to  be  overturned  or  displaced ;  and  the  invention  con- 
sists in  incorporating  with  the  bottom  or  lower  part  of  the 
vessel  a  weight  so  arranged  that,  in  case  of  force  being  ap- 
plied, no  matter  from  what  side,  to  tilt  or  upset  the  vessel, 
said  weight  will  have  the  effect  of  retaining  it  in  its  proper 
position,  or  of  returning  it  thereto,  and  so  that,  when  the 
vessel  is  thrown  down  to  its  place,  the  weight  will  cause  it  to 
readily  adjust  itself  to  a  proper  bearing  on  the  surface  on 
which  it  is  intended  to  rest.  Referring  to  the  accompanying 
drawing,  A  represents  a  spittoon  made  of  paper,  the  bottom, 
a,  of  which  is  provided  with  a  weight,  B,  concentrically  ar- 
ranged in  relation  with  said  bottom,  and  preferably  disposed 
between  an  upper  and  lower  layer  used  in  the  construction  of 
the  bottom,  whereby  said  weight  is  protected,  and  may  be  re- 
tained in  place  without  any  special  fastenings,  and  the  vessel 
possesses  all  the  properties  and  advantages  of  a  paper  one, 
with  the  stability  of  one  made  of  heavier  material,  and  read- 
ily adjusts  itself  to  a  proper  position  in  case  of  being  care- 
lessly thrown  down,  or  of  being  pushed  or  tilted  from  any 
side.  Said  weight  may  be  made  of  any  material  of  suitable 
specific  gravity,  the  black  oxide  of  iron,  among  others,  answer- 
ing for  such  purpose."  The  claims  of  the  patent  are  two : 
"  1.  A  spittoon  made  of  paper,  weighted  at  its  bottom  or 
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lower  part  by  a  heavier  material,  to  secure  its  stability,  and  to 
enable  it  to  right  itself  in  case  of  being  tilted,  substantially 
as  specified.     2.  The  arrangement  of  a  weight,  B,  between  two 
thicknesses  or  layers,  of  which  the  bottom,  a,  or  lower  part  of 
the  paper  vessel,  is  composed,  essentially  as  and  for  the  pur- 
pose herein  set  forth."     A  suit  in  equity  was  brought  on  the 
Heath  patent,  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  New  Jersey,  in  June,  1875,  by  Lorin  IngersoU, 
the  then  owner  of  that  patent,  against  Mary  Turner  and 
William  Turner.     They  set  up  the  Tophara  patent,  as  a  prior 
patent,  containing  the  Heath  invention,  and  alleged  that  they 
were  licensees  under  a  re-issue  of  the  Topham  patent.    Proofs 
were  taken,  and  the  case  was  brought  to  hearing  before  Judge 
Nixon.     In  his  decision  he  says :  "  The  word  cutspadore  is  de- 
rived from  the  Portuguese  word  cuspo^  to  spit ;  ouspidore^  a 
spitter."    The  English  cuspadore  is  a  spittoon  of  a  peculiar 
form.    Not  much  stress,  therefore,  can  be  laid  upon  the  fact 
that  Topham  calls  his  patent  "  an  improvement  in  spittoons," 
and  Heath  calls  his  "  an  improvement  in  cuspadores."    The 
difference  between  a  spittoon  and  a  cuspadore  is  one  of  form, 
and  the  form  of  the  cuspadore  is  not  new.    The  characteristic 
and  valuable  feature  of  both  articles  is  their  self-righting 
quality,  arising  from  the  weighted  bottoms.     The  functions 
of  the  weighted  bottoms  in  each  are  the  same,  and  Topham  has 
the  merit  of  being  the  older.     It  is  in  evidence  that  he  made 
papier  mache  cuspadores,  with  weighted  bottoms,  as  early  as 
June  or  July,  1871,  anterior  to  the  date  of  the  patent  to 
Heath.    What,  then,  has  Heath  done  ?    He  has  improved  a 
cuspadore  by  increasing  the  weight  of  the  bottom,  whereby 
it  is  rendered  less  liable  to  upset,  using  the  same  means  that 
Topham  applied  to  spittoons,  and  producing  the  same  results. 
He  has  substituted  sheet  metal  for  other  and,  it  may  be,  less 
appropriate  materials  for  the  manufacture,  but  there  was  no 
invention  in  the  mere  change  of  material ;  and  his  method  of 
construction,  to  wit,  the  putting  together  the  cuspadore  in 
three  pieces,  is  so  obvious,  that  nothing  was  claimed  for  it  in 
the  patent ;  and  nothing  ought  to  have  been.    Any  skilled 
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mechanic  would  naturally  adopt  it  without  the  exercise  of  in- 
ventive talent.  As  the  defendants  justify  under  the  Topham 
patent,  there  must  be  a  decree  in  their  favor,  and  it  is  ordered 
accordingly."  This  decision  waa  made  in  June,  1877.  There 
was  very  little  testimony  in  the  New  Jersey  suit.  There  was 
no  expert  testimony  on  either  side.  The  date  of  the  Heath 
patent,  October  10th,  1871,  was  the  earliest  date  assigned  to 
Heath's  invention,  and  it  appeared  that  before  that  date 
Topham  had  made  papier  mach6  cuspadores,  with  weighted 
bottoms.  Now  it  is  shown,  in  this  case,  that  the  application 
for  Heath's  patent  was  filed  before  Topham  made  a  papier 
mach6  cuspadore  with  a  weighted  bottom.  This  condition  of 
the  evidence  destroys  very  much  the  force  of  the  New  Jersey 
decision,  and  makes  it  uncertain,  at  least,  what  the  New  Jersey 
decision  would  have  been,  if  such  evidence  had  been  in  that 
case,  and  if  the  expert  testimony  in  this  case  had  been  in  that 
case,  in  view  of  the  facts  that  the  shape  and  material  and 
mode  of  construction  of  the  Heath  article  are  so  entirely  dif- 
ferent from  the  shape  and  material  and  mode  of  construction 
of  the  article  described  in  the  Topham  patent. 

It  is  a  striking  fact,  that,  prior  to  the  introduction  into 
use  of  the  Heath  metallic  loaded  bottom  cuspadore,  there  was 
not  on  sale,  in  the  market,  any  metallic  loaded  bottom  cuspa- 
dore. The  Topham  loaded  bottom  papier  machS  spittoon  is 
not  shown  to  have  suggested  to  any  one  the  making  of  a  me- 
tallic loaded  bottom  cuspadore  like  that  of  Heath's.  The  me- 
tallic cuspadores  of  Musgrove  were  not  loaded  at  the  bottom, 
and  were  merely  experimental,  and  whatever  invention  there 
was  in  them  was  incomplete  and  was  abandoned.  But  the 
history  of  Musgrove's  experiment,  as  given  by  himself,  goes 
far  to  show  that  the  making  of  Heath's  cuspadore  was  not  the 
obvious  thing  that  it  is  now,  after  the  event,  claimed  to  have 
been.  Musgrove  failed  to  see  what  was  needed,  and,  because 
he  so  failed,  he  stopped  short  of  the  Heath  invention.  The 
Dalby  metallic  spittoon  did  not  embody  the  features  of 
Heath's  metallic  cuspadore.  It  was  not  a  cuspadore,  and  was 
not  loaded  at  the  bottom,  and  was  not  self-righting,  and  the 
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third  piece,  fonning  the  top,  was  not  joined  to  the  upper  part 
of  the  body,  but  rested  on  it.  The  Manning  tea-pot  and  the  tin 
pitcher  are  neither  of  them  loaded  at  the  base,  nor  are  they 
aelf-righting,  nor  did  they  ever  suggest  the  making  of  snch  a 
cnspadore  as  Heath's,  with  a  loaded  bottom.      Many  articles 
had,  prior  to  Heath's  invention,  been  made  of  three  or  more 
pieces  of  sheet  metal  joined  together  by  horizontal  seams, 
but  the  question  as  to  whether  it  would  be  useful  or  practi- 
cal to  make  a  metallic  cnspadore  of  three  pieces  of  metal  in 
the  way  suggested  by  Heath,  and  with  a  loaded  bottom,  still 
remained  for  the  exercise  of  invention.    The  defendants  sell 
cuspadores  made  by  Jewett  &  Sons  of  Buffalo,  who  are 
licensees  under  the  Topham  patent.     Bat  Jewett  &  Sons  do 
not  make  the  structure  of  Topham.     They  make  substanti- 
ally that  of  Heath.    The  Topham  structure  is  lacking  in  the 
essential  features  of  the  Heath  structure.     Topham's  spit- 
toon is  not  a  cnspadore,  and  is  not  metallic,  and  is  not  made  of 
three  parts  joined  together.      In    Heath's  cnspadore   the 
rounded  form  and  the  load  in  the  base  cooperate  to  make  the 
structure  self-righting.     In  Topham's  spittoon  there  in  no 
such  cooperation  between  the  form  and  the  weighted  base, 
as  the  sides  are  nearly  straight,  and  the  bottom  is  not  rounded. 
The  porcelain  cnspadore,  easily  upset,  easily  broken,  sure  to 
remain  upset  when  upset,  had  been  in  existence  for  years. 
Its  disadvantages,  the  desirability  of  remedying  its  faulty 
features,  had  been  obvious  for  years.    But  the  remedy  was 
not  obvious.    Topham's  structure  furnished  no  remedy,  be- 
cause, although  it  had  a  loaded  bottom,  it  was  still  a  spittoon 
and  not  a  cnspadore,  and  had  not  the  points  of  advantage 
which  the  porcelain  cnspadore  had,  in  union  with  its  disad- 
vantages.   Kor  did  any  remedy  come  till  Heath's  cnspadore 
came.    Topham,  on  the  29th  of  July,  1878,  obtained  a  re-issue 
of  his  patent,  with  broader  claims  than  those  of  his  original 
patent,  not  confining  his  invention,  as  in  the  original,  to  ves- 
sels made  of  paper,  but  extending  it  to  all  spittoons  or  sim- 
ilar vessels  weighted  at  the  bottom.     Whatever  may  be  the 
force  of  the  re-issued  patent  in  suits  brought  on  it,  it  can  have 
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no  effect  as  against  the  Heath  patent,  in  this  suit,  because  it 
is  subsequent  to  that  patent.  A  re-issued  patent  has  thesfLme 
effect  and  operation  in  law  as  though  it  had  been  originally 
filed  in  the  corrected  form,  only  on  the  trial  of  actions 
brought  on  it  for  causes  thereafter  arising,  and  has  no  such 
effect  in  any  other  case  or  for  any  other  purpose.  (Act  of 
July  8th,  1870,  §  53, 1 6  U.  S.  Stat,  at  Large,  206 ;  Hev.  Stat.  IT. 
S.,  §  4,916.) 

The  Heath  cnspadore  was  first  introduced  into  the  market 
in  the  summer  of  1871.  It  was  immediately  appreciated  by 
the  public.  In  the  first  season  20,000  were  made ;  in  the 
second,  40,000  ;  in  the  third,  over  80,000.  Since  that  they 
have  been  sold  in  large  and  increasing  numbers,  and  have 
been  constantly  growing  in  favor  with  the  public.  This  re- 
sult, in  connection  with  all  the  differences,  before  adverted  to, 
between  the  Heath  cuspadore  and  prior  structures,  leads  to 
the  conclusion  that  the  invention  claimed  in  the  Heath  pat- 
ent is  a  patentable  invention,  and  that  the  patent  is  valid. 
The  case  falls  within  the  principles  laid  down  in  Smith  v. 
Goodyear  Denial  Vulcanite  Co.,  (3  Otto,  496,)  and  in  Jlicks 
V.  Kelsey,  (18  Wallace,- 670.) 

It  is  urged,  that,  as  the  decision  in  the  New  Jersey  case 
was  one  on  final  hearing,  this  Court  ought,  on  a  motion  for  a 
preliminary  injunction,  to  follow  it,  from  comity,  until  it  is 
overruled  by  the  Supreme  Court.  But,  in  addition  to  the 
suggestions  before  made,  in  regard  to  the  New  Jersey  suit,  it 
appears  that  a  large  number  of  suits  have  been  brought  on 
the  Heath  patent,  and  that  in  none  of  them  but  the  New 
Jersey  suit  has  there  been  a  decision  against  the  validity  of 
the  patent.  In  some  of  these  suits  the  defendants  have  sub- 
mitted to  injunctions  after  investigating  the  subject.  In  two 
suits  at  law  the  plaintiff  recovered  against  such  defences  as 
were  set  up.  In  several  suits  in  equity  there  have  been  in- 
junctions and  decrees  for  the  plaintiff.  This  court,  in  Ing&r- 
8oll  V.  Beiiham,  (14  Blatchf.  C.  C.  JR.,  541,)  decided  that  the 
Topham  patent  did  not  show  the  combination  covered  by  the 
Heath  patent.    The  Manhattan  Brass  Company  took  a  license 
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under  the  patent  for  a  royalty.  Several  firms  started  to 
manufactnre  the  cnspadores,  bnt,  on  being  notified  that  they 
would  infringe  the  patent,  they  abandoned  the  manufacture. 
Some  of  these  firms  had  licenses  under  Topham's  re-isetued 
patent.  No  one  is  now  infringing  the  patent,  by  manufac- 
turing the  Heath  cuspadore,  except  the  Turners  and  Jewett 
&  Sons.  The  Meriden  Britannia  Company  was  enjoined  and 
then  took  out  a  license.  All  these  considerations  make  a  case 
in  which  it  is  proper  to  grant  a  preliminary  injunction. 

In  a  direct  suit  brought  by  the  owner  of  the  Heath  pat- 
ent, for  an  infringement,  against  Jewett  &  Sons,  in  the. 
Northern  District  of  New  York,  {IngersoU  v.  Jewett^  16 
Blatohf.  O.  C.  R.y  378,)  it  has  been  decided  by  Judge  Wallace^ 
that  the  decision  in  the  New  Jersey  case  cannot  avail  Jewett 
&  Sons  as  a  plea  of  res  adjvdicata  or  estoppel.  That  decis- 
ion must  control,  on  that  question,  at  this  stage  of  this  case. 

The  questions  on  which  this  motion  turns,  are  questions 
of  law  as  to  the  construction  of  the  Heath  specification  and 
as  to  the  patentability  of  the  invention.  There  is  no  dis- 
puted question  of  fact  to  be  elucidated  by  the  taking  of  ple- 
nary proof  for  final  hearing. 

The  technical  point  is  made,  that  the  only  infringement 
shown  is  the  sale  by  the  defendants  of  two  cuspadores,  prior 
to  the  assignment  of  the  patent  to  the  plaintiff.  This  is  so. 
But,  the  case  has  been  argued  on  the  part  of  the  defendants  on 
the  assumption  that  snch  sale  took  place  after  the  assignment 
to  the  plaintiff,  which  was  March  4th,  1879,  and  the  date  of 
the  jurat  to  the  bill,  which  was  March  5th,  1879,  and  on  the 
assumption  that  the  defendants  have  continued  to  sell  the  in- 
fringing cuspadores.        * 

I  have  examined  this  case  with  care,  and  the  more  because 
of  the  views  expressed  by  my  brother  Nixon,  and  have  ar- 
rived at  the  undoubting  conviction  that  the  plaintiff  is  en- 
titled to  an  injunction.    It  is,  therefore,  granted. 

Frederic  H.  BeUSy  for  the  plaintiff. 

Cha/rUs  F.  Blake^  for  the  defendants. 
Vol.  XVn.--5 


66  SOUTHERN  DISTRICT  OF  NEW  YORK, 

SchilliDger  v.  GiiDther. 


John  J.  Sohillingeb 
Hermann  A.  Gunther.    In  Equity. 

A  concrete  pavement,  made  ef  cement,  sand  and  gravel,  made  plastic  by  water 
and  then  laid  in  blocks,  in  a  plastic  state,  at  the  place  where  it  is  to  be  used, 
and  suffered  to  set  or  harden  there,  is  not  anticipated  by  a  payement  made 
of  blocks  of  cement  made  elsewhere,  and  then  laid,  like  bricks  or  flags,  at  the 
place  of  nse. 

Under  §§  4,017  and  4,922  of  the  Revised  Statutes,  where  a  proper  disclaimer  is 
entered  during  the  pendency  of  a  suit  on  a  patent,  there  may  be  a  recovery 
for  the  plaintiff,  in  respect  of  what  is  not  disclaimed,  provided  there  has 
been  no  unreasonable  neglect  or  delay  to  enter  a  disclaimer,  bat  the  reoovery 
is  to  be  without  costs. 

There  may  be  a  disclaimer  of  something  which  was  introduced  into  a  re-iasued 
specification  and  did  not  exist  in  the  original  specification. 

In  connection  with  a  disclaimer  of  a  claim  or  part  of  a  claim,  it  is  not  improper 
to  eliminate  or  withdraw,  by  the  same  writing,  the  parts  of  the  body  of  Uie 
specification  on  which  the  disclaimed  claim  or  part  of  a  claim  is  founded. 

The  disclaimer  in  this  case  upheld,  against  the  objection  that  the  maUer  dis- 
claimed was  not  introduced  by  mistake,  but  with  the  intent  to  defraud  or 
mislead  the  public. 

(Before  Blatchtord,  J.,  Southern  District  of  New  Tork,  August  26th,  1879.) 

Blatohpord,  J.  The  defendant  contends,  that  the  first 
claim  of  the  plaintiffs  re-issued  patent  is  for  a  concrete  pave- 
ment laid  in  detached  blocks  or  sections,  and  that  such  claim 
is  void,  because  blocks  of  cement  had  before  been  made,  and 
carried  to  the  place  where  thej  \f  ere  to  be  used,  and  laid 
down  side  by  side,  thus  forming  a  sectional  cement  pavement 
having  all  the  advantages  of  the  plaintiffs  pavement.  *  Tins 
view  is  not  sound.  The  first  claim  of  the  re-issued  patent 
claims  '^  a  concrete  pavement,  laid  in  detached  blocks  or  sec- 
tions, substantially  in  the  manner  shown  and  described."  The 
concrete  pavement  referred  to  is  shown  by  the  specification 
to  be  a  pavement  made  not  of  cement  alone,  but  of  cement, 
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sand  and  gravel,  made  plastic  by  water,  and  then  laid,  in 
blocks,  in  a  plastic  state,  at  the  place  where  it  is  to  be  used, 
and  suffered  to  set  ok  harden  there.  This  is  a  different  thing 
from  blocks  of  cement  made  elsewhere,  and  then  laid,  like 
bricks  or  flags,  at  the  place  of  use. 

Equally  unsound  is  the  view,  urged' by  the  defendant,  that 
the  disclaimer  takes  out  of  the  patent  the  entire  first  claim  of 
the  re-issue.  It  takes  out  of  that  claim  only  so  much  thereof 
as  claims  a  concrete  pavement  made  of  plastic  material  laid 
in  detached  blocks  or  sections,  without  interposing  anything 
between  their  joints  in  the  process  of  formation.  The  first 
claim  originally  included  a  concrete  pavement  made  of  plastic 
material  laid  in  detached  blocks  or  sections,  without  interpos- 
ing anything  between  their  joints  in  the  process  of  forma- 
tion. The  first  claim,  as  amended  by  the  disclaimer,  claims  a 
concrete  pavement  made  of  plastic  material  laid  in  detached 
blocks  or  sections,  when  free  joints  are  made  between  the 
blocks,  by  interposing  tar  paper  or  its  equivalent. 

The  alleged  prior  inventions  of  Euss  and  Little  have  been 
disposed  of  by  the  rulings  of  Judge  Shipman  in  this  case, 
and  so  has  the  question  of  the  infringement  by  the  use  of  a 
trowel  or  a  knife. 

Bj  §  4,917  of  the  Kevised  Statutes,  which  was  in  force 
when  the  disclaimer  in  this  case  was  filed  in  the  Patent  Office, 
it  is  provided  as  follows  :  "  Whenever,  through  inadvertence, 
accident  or  mistake,  and  without  any  fraudulent  or  deceptive 
intention,  a  patentee  has  claimed  more  than  that  of  which  he 
was  the  original  or  first  inventor  or  discoverer,  his  patent 
fihaU  be  valid  for  all  that  part  which  is  truly  and  justly  his 
own,  provided  the  same  is  a  material  or  substantial  part  of  the 
thing  patented  ;  and  any  such  patentee,  his  heirs  or  assigns, 
whether  of  the  whole  or  any  sectional  interest  therein,  may, 
on  payment  of  the  fee  required  by  law,  make  disclaimer  of 
such  parts  of  the  thing  patented  as  he  shall  not  choose  to 
claim  or  to  hold  by  virtue  of  the  patent  or  assignment,  stating 
therein  the  extent  of  his  interest  in  such  patent.  Such  dis- 
claimer shall  be  in  writing,  attested  by  one  or  more  witnesses, 
and  recorded  in  the  Patent  Office ;  and  it  shall  thereafter  be 
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considered  as  part  of  the  original  specification  to  the  extent 
of  the  interest  possessed  by  the  claimant,  and  by  those  claim- 
ing under  him,  after  the  record  thereof.  But  no  such  diB- 
claimer  shall  affect  any  action  pending  at  the  time  of  its  being 
filed,  except  so  far  as  may  relate  to  the  question  of  unreason- 
able neglect  or  delay  in  filing  it."  By  section  4,922  it  is  pro- 
vided as  follows :  "  Whenever,  through  inadvertence,  accident 
or  mistake,  and  without  any  wiKul  default  or  intent  to  de- 
fraud or  mislead  the  public,  a  patentee  has,  in  his  specifica- 
tion, claimed  to  be  the  original  and  first  inventor  or  discoverer 
of  any  material  or  substantial  part  of  the  thing  patented,  of 
which  he  was  not  the  original  and  first  inventor  or  discoverer, 
every  such  patentee,  his  executors,  administrators  and  assigns, 
whether  of  the  whole  or  any  sectional  interest  in  the  patent, 
may  maintain  a  suit  at  law  or  in  equity,  for  the  infringement 
of  any  part  thereof  which  was  honafide  his  own,  if  it  is  a  ma- 
terial and  substantial  part  of  the  thing  patented,  and  definitely 
distinguishable  from  the  parts  claimed  without  right,  notwith- 
standing the  specifications  may  embrace  more  than  that  of 
which  the  patentee  was  the  first  inventor  or  discoverer.  But, 
in  every  such  case  in  which  a  judgment  or  decree  shall  be 
rendered  for  the  plaintiff,  no  costs  shall  be  recovered,  unless 
the  proper  disclaimer  has  been  entered  at  the  Patent  Office 
before  the  commencement  of  the  suit.  But  no  patentee  shall 
be  entitled  to  the  benefits  of  this  section  if  he  has  unreason- 
ably neglected  or  delayed  to  enter  a  disclaimer."  The  pur- 
port of  these  two  sections,  taken  together,  is,  that,  where  a 
proper  disclaimer  is  entered  during  the  pendency  of  a  suit  on 
a  patent,  there  may  be  a  recovery  for  the  plaintiff,  in  the  suit, 
in  respect  of  what  is  not  disclaimed,  provided  there  has  been 
no  unreasonable  neglect  or  delay  to  enter  a  disclaimer,  but  the 
recovery  is  to  be  without  costs.  In  the  present  case  a  proper 
disclaimer  was  entered  after  the  suit  was  commenced.  It  dis- 
claims certain  words  in  the  body  of  the  specification,  and  it 
also  disclaims  a  part  of  what  was  claimed  in  the  first  claim  of 
the  re-issued  patent.  What  is  disclaimed  in  the  body  is  the 
foundation  of  so  much  of  the  first  claim  as  is  disclaimed. 
The  plaintiff  was  neither  the  original  nor  the  first  inventor 
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of  SO  mnch  of  the  first  claim  as  is  disclaimed.  What  is  thus 
disclaimed  is  a  material  and  substantial  part  of  what  is  cov- 
ered by  the  first  claim.  The  part  of  snch  claim  which  is  not 
disclaimed  is  truly  and  bona  fide  the  plaintiff's.  What  is  not 
disclaimed  is  definitely  distinguishable  from  what  he  claimed 
without  right.  He  did  not  choose  to  claim  or  to  hold  by 
Tirtue  of  the  re-issued  patent  wha  the  disclaimed.  What  he 
disclaimed  was  inserted  by  the  re-issue.  It  did  not  exist  in 
the  original  patent.  But,  for  the  purposes  of  a  disclaimer, 
what  is  disclaimed  stood,  before  it  was  disclaimed,  as  if  there 
never  had  been  but  one  patent,  and  that  the  re-issued  patent. 
It  was  proper  to  correct,  by  a  disclaimer,  the  unlawful  claim 
introduced  by  the  re  issue.  It  is  true,  that,  strictly,  §  4,917 
contemplates  only  a  disclaimer  of  some  claim,  or  part  of  a 
daim,  but,  in  connection  with  a  disclaimer  of  a  claim,  or  of  a 
part  of  a  claim,  it  is  not  improper  to  eliminate  or  withdraw, 
by  the  same  writing,  the  parts  of  the  body  of  the  specification 
on  which  the  disclaimed  claim,  or  part  of  a  daim,  is  founded. 
The  disclaimer  is  none  the  less  a  disclaimer  of  a  claim  or  of  a 
]>art  of  a  claim  because,  in  addition,  it  disclaims  such  parts  of 
the  body  of  the  specification.  The  disclaimer  being  a  proper 
one,  in  form  and  substance,  it  is,  by  the  statute,  to  be,  after 
its  filing,  '^  considered  as  part  of  the  original  specification." 
The  re-issued  specification  is  to  be  thereafter  read  as  if  the 
disclaimer  were  incorporated  in  it. 

But,  no  disclaimer  can  be  allowed  to  be  operative,  unless 
the  unlawful  claim  was  made  through  inadvertence,  accident 
or  mistake,  and  without  any  fraudulent  or  deceptive  inten- 
tion, nor  can  a  plaintiff  recover  on  a  patent  which  claims  any- 
thing not  hona  fi4e  the  patentee's,  unless  the  claim  to  the 
thing  not  hoixa  fide  his  was  made  through  inadvertence,  ac- 
cident or  mistake,  and  without  any  wilful  default  or  intent 
to  defraud  or  mislead  the  public.  It  is  set  up  in  the  amend- 
ed answer,  that  the  part  of  the  thing  patented  which  is  dis- 
claimed by  the  disclaimer,  was  not  introduced  into  the  re- 
issued patent  "through  inadvertence,  accident  or  mistake, 
and  without  any  wilful  default  or  intent  to  defraud  or  mis- 
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lead  the  public,"  but,  on  the  contrary,  was  introduced  into  it 
^^  deliberately  and  with  the  intent  to  defraud  or  mislead  the 
public."  I  have  arrived  at  the  conclusion,  on  the  evidence, 
that  the  disclaimed  parts,  both  of  the  body  of  the  re-issued 
specification,  and  of  the  first  daim  thereof,  were  introduced 
by  reason  of  a  mistaken  idea  on  the  part  of  the  plaintifi!,  that 
the  concrete,  in  setting,  would  shrink,  so  that  the  second 
block,  when  set,  would  not,  though  setting  in  contact  with 
the  first  set  block,  adhere  to  such  first  set  block,  and  that  it 
was  not  necessary,  in  forming  the  blocks  from  the  plastic  ma- 
terial, to  interpose  anything  between  their  joints,  in  the  pro- 
cess of  formation,  in  order  to  produce  the  detached  blocks  or 
sections  described  in  the  specification.  I  am  also  of  opinion, 
on  the  evidence,  that  there  was  no  wilful  default,  or  fraudu- 
lent or  deceptive  intention,  or  intent  to  defraud  or  mislead 
the  public,  on  the  part  of  the  plaintiff.  The  evidence  shows^ 
that  the  plaintifi  believed,  when  he  took  the  re-issue,  that  a 
sectional  pavement  could  be  made  of  plastic  concrete,  without 
interposing  anything  between  the  blocks.  He  may  not  have 
experimented  as  much  as  he  ought  to  have  done  before  ar- 
riving at  that  conclusion.  He  may  have  arrived  at  it  on  in- 
suflScient  and  inadequate  grounds.  Still,  if  he  acted  in  good 
faith,  it  was  a  mistake.  If  he  made  experiments  and  drew  a 
conclusion  from  them,  not  wholly  baseless,  it  was  not  a  wil- 
ful default,  although  other  persons  may,  from  other  informa- 
tion, have  been  of  a  different  opinion,  and  although  other 
persons  would  have  been  slow  to  draw  the  same  conclusion 
the  plaintiff  did  from  the  premises  before  him.  So,  too,  al- 
though the  experiments  and  the  conclusion  were  made  and 
arrived  at  after  the  original  patent  was  taken  out,  in  such 
wise  as  to  destroy  the  vdidity  of  the  re-issue  so  far  as  such 
conclusion  was  concerned,  it  was  proper  to  make  the  dis- 
claimer in  question,  in  order  to  avoid  the  effect  of  inserting  in 
the  reissue  matter  which  amounted,  if  true,  to  an  invention 
made  after  the  granting  of  the  original  patent.  The  plaintiff 
states,  in  his  affidavit  made  November  22d,  1878,  that  he  has 
never  known  any  cement  pavement  constructed  in  sections 
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formed  on  the  ground  for  actual  use  in  outdoor  work,  with- 
out the  interposition  of  something  while  the  material  was  in 
a  plastic  state,  to  form  or  complete  the  joints.  There  is 
nothing  in  this  that  is  inconsistent  with  his  statement  in  the 
same  affidavit,  that  he  believed,  when  he  took  his  re-issue, 
that  the  concrete,  in  setting,  would  shrink,  and  that,  after  one 
section  had  been  formed,  another  section  might  be  formed  of 
the  plastic  material  directly  against  and  in  contact  with  the 
one  already  formed,  and  the  blocks,  when  completed,  would 
be  detached ;  nor  anything  inconsistent  with  the  fair  result 
of  the  evidence.  The  experiments  on  which  he  rested  his 
belief  were  not  pavements  in  sections  formed  on  the  ground 
for  actual  use  in  outdoor  work.  As  to  the  conversations  with 
the  plaintiff,  testified  to  by  witnesses,  they  are  too  vague  and 
unreliable  to  be  satisfactory.  The  fact  that  the  plaintiff,  in 
the  fall  of  1874,  laid,  in  Washington,  from  2,000  to  3,000 
square  feet  of  concrete  pavement  in  sections,  without  any- 
thing being  interposed  between  the  blocks,  with  the  intention 
that  it  should  be  a  pavement  of  detached  blocks,  such  as  his 
specification  describes,  shows  that  he  had  not,  at  that  time, 
abandoned  the  idea  that  a  pavement  of  detached  blocks  could 
be  made  in  that  way.  It  was  not  till  January,  1875,  that  it 
clearly  appeared  that  such  pavement  was  a  pavement  of  ad- 
hering blocks  and  not  a  pavement  of  detached  blocks. 

The  foregoing  observations  serve  to  show  that  there  was 
no  unreasonable  neglect  or  delay  in  not  filing  until  March  1st, 
1875,  the  disclaimer  in  question. 

The  remaining  defence  set  up  in  the  amended  answer  is 
founded  on  the  first  subdivision  of  §  4,920  of  the  Kevised 
Statutes,  and  is  to  the  effect,  that,  for  the  purpose  of  deceiv- 
ing the  public,  the  description  and  specification  filed  by  the 
patentee  in  the  Patent  Office,  and  which  is  contained  in  the 
re-issued  patent,  was  made  to  contain  less  than  the  whole 
truth  relative  to  his  alleged  invention  or  discovery,  or  more 
than  is  necessary  to  produce  the  desired  effect,  and  that  the 
patent  is,  therefore,  void.  This  defence  fails,  because,  as  has 
been  held,  there  was  no  purpose  of  deceiving  the  public ;  and. 
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also,  because  the  disclaimer  being  now  a  part  of  the  specifica- 
tion, the  specification  is  not  open  to  the  alleged  objection. 

The  defences  set  np  are  overruled  as  not  sustained  bj  the 
evidence,  and  a  decree  to  that  effect  will  be  entered. 

JEdward  Fitch  and  John  Van  Santwordj  for  the  plaintiff. 

Artht^  V.  Briesen^  for  the  defendant. 


In  the  Matter  of  Harvey  Morse,  an  alleged  Banebuft. 

^n  amended  petition  in  ioyolnntary  bankruptcy  cannot  set  forth,  as  part  of  the 
indebtedness  to  the  petitioning  creditor,  a  promissory  note,  endorsed  by 
the  debtor,  which  did  not  fall  dne  until  after  the  original  petition  was  filed. 

TThe  District  Court  oyerruled  a  demurrer  to  an  amended  petition  in  inyolontary 
bankruptcy,  without  prejudice  to  an  application  for  leaye  to  answer,  on  show- 
ing satisfactory  cause  therefor.  Such  application  was  promptly  made,  with 
the  proposed  answer  duly  yerified,  alleging  defences  which  the  debtor  was 
entitled  to  try  and  proye,  but  the  application  was  refused :  Hdd,  that,  in  anal- 
ogy to  the  practice  laid  down  in  Rule  84  in  equity,  it  ought  to  haye  been 
granted. 

(Before  Blatohtobd,  J.,  Northern  District  of  New  Tork,  August  28th,  1879.) 

Blatohford,  J,  This  is  a  petition  praying  for  the  review 
and  reversal  of  an  order  made  by  the  District  Court,  March 
11th,  1879,  overruling  a  demurrer  to  an  amended  creditors' 
petition  in  bankruptcy,  and  ordering  an  adjudication  in  bank- 
ruptcy, and  a  reference  of  the  case  to  a  register.  The  original 
creditors'  petition  was  filed  by  a  single  creditor,  the  Farmers' 
Bank  of  Fayetteville,  August  9th,  1878.  bn  the  6th  of 
March,  1879,  the  District  Court  made  an  order  dismissing 
said  original  petition,  with  costs,  unless  an  amended  petition 
should  be  filed,  within  ten  days  from  that  date,  by  the  said 
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petitioning  creditor  and  other  creditors  constituting  the  num- 
ber and  amount  of  creditors  required  by  the  bankruptcy  Act 
to  procure  an  adjudication  in  bankruptcy.  On  the  11th  of 
March,  1879,  the  said  petitioning  creditor  filed  an  amended 
petition,  not  joining  any  other  creditor.  The  petition  was 
Terified  March  10th,  1879.  It  sets  forth,  as  the  indebtedness 
to  the  petitioning  creditor,  three  promissory  notes  endorsed 
by  Morse,  and  alleges  that  Morse  was  duly  charged  as  en- 
dorser on  each  of  them.  One  of  the  notes,  for  $500,  fell  due 
June  14th,  1878 ;  one,  for  $300,  fell  due  July  14th,  1878 ; 
and  the  third,  for  $500,  fell  due  August  14th,  1878,  which 
was  after  the  original  petition  in  bankruptcy  was  filed.  The 
amended  petition  sets  forth  the  filing  of  the  original  petition, 
and  the  filing  of  an  answer  thereto  by  Morse,  and  alleges  that 
it  was  held  that  the  petitioner  did  not  constitute  the  requisite 
amount  to  authorize  an  adjudication  of  bankruptcy,  and  that 
such  amended  petition  is  prepared  as  an  amended  petition. 
To  said  amended  petition  Morse  interposed  a  demurrer,  upon 
the  grounds  (1)  that  it  appears  that  said  petition  is  founded 
in  part  upon  promissory  notes  endorsed  by  Morse,  maturing 
and  protested  after  the  filing  of  the  original  petition  in 
baniruptcy ;  (2)  that  said  petition  does  not  show  or  state  an 
indebtedness  upon  which  a  petition  in  bankruptcy  could  be 
maintained  at  the  time  of  filing  the  original  petition  in  bank- 
ruptcy, or  when  the  bankruptcy  Act  was  repealed.  On  the 
hearing,  the  District  Court  made  the  said  order  of  March 
11th,  1879. 

I  have  not  been  furnished  with  a  copy  of  any  decision 
giving  the  views  of  the  District  Court,  and  am  compelled  to 
the  conclusion  that  the.  order  in  question  was  erroneous  and 
must  be  reversed.  The  statute  in  regard  to  involuntary 
bankruptcy,  {Act  of  June  22dy  1874,  §  12,  18  U.  S.  Stat,  at 
Zarge,  180,)  provides,  that  any  person  "  owing  debts,  as  afore- 
said," who  shall  do  so  and  so,  "  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy,  and,  subject  to  the  conditions 
hereinafter  prescribed,  shall  be  adjudged  a  bankrupt  on  the 
petition  of  one  or  more  of  his  creditors,  who  shall  constitute 


74  NORTHERN  DISTRICT  OP  NEW  YORK, 

In  re  Harvey  Morse,  an  alleged  Bankrupt. 

one-fourth  thereof,  at  least,  in  number,  and  the  aggregate  of 
whose  debts  provable  under  this  Act  amounts  to  at  least  one- 
third  of  the  debts  so  provable."  The  section  goes  on  to  pro- 
vide for  the  filing,  by  the  debtor,  of  a  list  of  his  creditors, 
with  '*  the  sums  due  them  respectively."  The  expression, 
"  owing  debts,  as  aforesaid,"  refers  to  the  words,  in  §  5,014  of 
the  Eevised  Statutes,  {Aa  of  Ma/rch  2d,  1867,  §  11,  14  U.  S, 
Stat,  at  La/rge,  621),  "  owing  debts  provable  in  bankruptcy,*' 
or  "  owing  debts  provable  under  this  Act."  The  meaning  of 
the  statute  is,  not  merely  that  the  debts  shall  be  of  a  provable 
character,  or  shall  be  at  some  time  provable,  but  that  they 
shall  be  debts  provable  at  the  time  the  petition  is  filed,  and 
made  provable  at  that  time  by  the  statute.  The  whole  sub- 
ject of  provable  debts  is  regulated  and  covered  by  §§  5,067, 
5,068, 5,069,  5,070  and  5,071  of  the  Revised  Statutes.  It  was 
originally  provided  as  follows,  by  §  19  of  the  Act  of  March 
2d,  1867,  (14  U.  S.  Stat,  at  Large,  525  :)  "  All  debts  due  and 
payable  from  the  bankrupt  at  the  time  of  the  adjudication  of 
bankruptcy,  and  all  debts  then  existing,  but  not  payable  until 
a  future  day,  a  rebate  of  interest  being  made  when  no  inter- 
est is  payable  by  the  terms  of  the  contract,  may  be  proved 
against  the  estate  of  the  bankrupt."  It  was  held  by  judicial 
decisions,  that  the  words,  ^^  at  the  time  of  the  adjudication  of 
bankruptcy,"  meant  "  at  the  time  of  the  commencement  of 
proceedings  in  bankruptcy ; "  and  that  time  was  the  time  of 
the  filing  of  the  petition.  {Act  of  March  2d,  1867,  §  38,  14 
U.  S.  Stat,  at  Large,  535 ;  Ilev.  Stat.  U.  S,,  %  4,991.)  Ac- 
cordingly, in  §  5,067  of  the  Revised  Statutes,  the  above  pro- 
vision of  §  19  of  the  Act  of  1867  was  re-enacted  in  these 
words :  "  All  debts  due  and  payable  from  the  bankrupt  at  the 
time  of  the  commencement  of  proceedings  in  bankruptcy, 
and  all  debts  then  existing,  but  not  payable  until  a  future  day, 
a  rebate  of  interest  being  made  when  no  interest  is  payable 
by  the  terms  of  the  contract,  may  be  proved  against  the  estate 
of  the  bankrupt."  The  same  §  19  of  the  Act  of  1867  went 
on  to  provide  as  follows  :  ^^  If  the  bankrupt  shall  be  bound  as 
drawer,  indorser,  surety,  bail  or  guarantor,  upon  any  bill, 
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bond,  note,  or  any  other  specialty  or  contract,  or  for  any  debt 
of  another  person,  and  his  liability  shall  not  have  become  ab> 
solnte  until  after  the  adjudication  of  'banhruptcy^  the  cred- 
itor may  prove  the  same  after  snch  h'ability  shall  have  become 
fixed,  and  before  the  final  dividend  shall  have  been  declared.'^ 
This  provision  was  re-enacted  as  follows,  in  §  5,069  of  the 
Revised  Statutes  :  "  When  the  bankrupt  is  bound  as  drawer, 
indorser,  surety,  bail  or  guarantor,  upon  any  bill,  bond,  note, 
or  any  other  specialty  or  contract,  or  for  any  debt  of  another 
person,  but  his  liability  does  not  become  absolute  until  after 
the  adjudication  of  hankruptcy^  the  creditor  may  prove  the 
same  after  such  liability  becomes  fixed,  and  before  the  final 
dividend  is  declared."    It  is  declared,  by  §  5,072,  that  "  no 
debts  other  than  those  specified  in  the  five  preceding  sections 
shall  be  proved  or  allowed  against  the  estate."    The  present 
case  does  not  fall  within  §  5,070  or  §  6,071.    It  does  not  fall 
within  §  5,068,  for,  although  an  endorsement  of  a  note  by  a 
bankrupt  is  a  contingent  liability  contracted  by  him,  it  is 
"  herein  otherwise  provided  for,"  that  is,  in  §  5,069.     In  §  19 
of  the  Act  of  1867,  what  is  now  found  in  §  5,069  of  the  Re- 
vised Statutes  preceded  what  is  now  found  in  §  5,068  of  the 
Revised  Statutes.     The  endorsement  of  a  note  falls  distinctly 
within  §  5,069.    It  does  not  become  a  dehty  within  the  mean, 
ing  of  §  5,067,  until  the  liability  of  the  endorser  by  reason  of 
it  becomes  absolute  or  fixed.    Until  then  it  is  not  a  debt  "due 
and  payable  from  the  bankrupt."    If  the  liability  of  the  en- 
dorser does  not  become  absolute  or  fixed  until  after  the  com- 
mencement of  proceedings  in  bankruptcy,  the  endorsement 
cannot  be  a  debt  "  due  and  payable  from  the  bankrupt  at  the 
time  of  the  commencement  of  the  proceedings  in  bankruptcy," 
nor  can  it  be  a  debt  "  then  existing  but  not  payable  until  a 
future  day,"  within  the  meaning  of  §  5,067.     The  words, 
"the  adjudication  of  bankruptcy,"  in  §  5,069,  must  be  held 
to  mean  "the  commencement  of  proceedings  in  bankruptcy," 
as  was  the  case  with  the  like  words  in  the  clause  of  §  19  of 
the  Act  of  1867  which  is  now  found  in  §  5,067  of  the  Re- 
vised Statutes.    The  endorsement  which  matured  in  this  case 
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on  the  14th  of  Angost,  1878,  became  a  provable  debt  theD, 
under  §  5,069,  if  the  endorser  was  then  properly  charged,  but 
it  was  not  a  provable  debt  when  the  proceedings  in  bankmptcj 
were  commenced.  Thej  were  commenced  when  the  original 
petition  was  filed.  The  amended  petition  is  the  original  peti- 
tion amended.  It  has  relation  to  the  time  of  the  filing  of  the 
original.  A  new  bankmptcj  proceeding  was  not  commenced 
by  the  filing  of  the  amended  petition.  The  proceeding  com- 
menced by  the  filing  of  the  original  petition  was  continued 
and  proceeded  with  by  the  amendments  made  to  it  by  the 
amended  petition. 

It  is  entirely  clear,  therefore,  that  the  demurrer  to  the 
amended  petition  ought  to  have  been  sustained,  on  the  ground 
alleged  in  the  demurrer,  that  such  amended  petition  was 
founded  in  part  upon  a  promissory  note  endorsed  by  the  al- 
leged bankrupt,  maturing  after  the  original  petition  in  bank- 
ruptcy was  filed.  The  averments  in  the  amended  petition  are 
to  the  effect  that  the  debts  set  forth,  of  which  such  note  is  one, 
are  provable  under  the  statute  against  Morse,  and  that  it  re- 
quires all  the  debts  so  set  forth  to  make  up  one-third  of  the 
debts  provable  under  the  statute. 

An  order  must  be  entered  reversing  said  order  of  March 
11th,  1879,  with  costs  to  Morse  in  this  Court;  and  directing 
the  District  Court  to  enter  an  order  allowing,  with  costs  to 
Morse  in  that  Court,  the  demurrer  to  the  amended  petition, 
and  vacating  the  adjudication  in  bankruptcy  and  the  refer- 
ence to  the  register,  and  all  subsequent  proceedings  foimded 
thereon ;  and  also  directing  the  District  Court  to  take  such 
further  proceedings  in  the  matter  as  shall  be  proper. 

There  is,  also,  a  petition  for  the  review  and  reversal  of  an 
order  made  by  the  IMstrict  Court,  April  1st,  1879,  denying  a 
motion  by  Morse  for  leave  to  withdraw  said  demurrer  and  to 
answer  said  amended  petition.  The  order  overruling  the  de- 
murrer stated  that  it  was  made  without  prejudice  to  an  appli- 
cation for  leave  to  answer,  upon  showing  satisfactory  cause 
therefor.  The  application  was  promptly  made.  I  think  that 
it  should  have  been  granted,  in  analogy  to  the  practice  laid 
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down  in  Rnle  34  in  eqnity.  The  proposed 
ified,  was  presented  in  connection  with  the 
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to  trj  and  prove.    An  order  mnst  be  ente:         ^a^  axo 

order  of  April  Ist,  1879,  with  costs  to  Morse  in  this  Court. 

Kennedy  d&  Tracy^  for  Morse. 

James  B.  Brooke^  opposed. 


The  W.  E.  Gladwish,  The  F.  B.  Thubbeb  and  The 
Fkanois  King. 

A  penoD  who  ships  cargo  by  a  barge  which  he  knows  must  be  towed  to  her 
place  of  destanatioD,  is  boand  by  the  terms  of  towage  which  the  barge  agreea 
on  with  the  tog  which  the  barge  procures  to  tow  her. 

If  the  barge  is  sonk  and  the  cargo  is  lost,  by  contact  with  ice,  while  the  barge 
is  being  towed  by  the  tog,  the  owner  of  the  cargo  mast  show  negligence  on 
the  part  of  the  tog,  in  order  to  recover  against  it  for  snch  loss. 

It  iras  held  not  to  be  negligence  in  the  tog  to  keep  on,  after  reaching  ice,  in- 
stead of  lying  by,  or  making  a  harbor  ptftat  tfietowinglre^ser  was  not  too 
long;  that  the  speed  was  not  too  great;  that  nothing  could  hare  been  done 
by  the  tog  to  ayeid  the  danger,  when  the  obstruction  which  actually  caused 
the  loss  was  seen ;  and  that  the  barge  and  the  vessels  in  the  tow  with  her 
-were  not  improperly  arranged. 

To  make  the  tug  liable  for  keeping  on,  it  must  appear  that  the  error  was  one 
which  a  careftil  and  prudent  navigator,  snrrouDded  by  like  circumstances^ 
would  not  have  made. 

The  judgment  of  witnesses  as  to  speed,  formed  long  after  the  event,  and  not  based 
upon  anything  which  specially  attracted  attention  at  the  time,  is  rarely  to  be 
depended  upon. 

(Before  Waits,  Gh.  J.,  Southern  District  of  New  York,  August  28th,  1879.) 

This  was  an  appeal  by  the  libellant  from  a  decree  of  the 
District  Court,  in  a  suit  in  rem^  in  Admiralty,  dismissing  the 
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libel.  This  Court  found  the  following  facts :  "  The  Eastern 
Transportation  Line,  having  its  oflSce  in  the  city  of  New 
York,  was  engaged  in  the  business  of  towing  boats  and  ves- 
sels for  hire,  between  New  York  and  ports  on  Long  Island 
Sound,  and  elsewhere.  It  was  the  owner  of  various  tug 
boats,  employed  in  its  business,  and,  among  others,  the  W. 
E.  Gladwish,  the  F.  B.  Thurber  and  the  Francis  King.  The 
A.  W.  Humphreys  was  a  barge,  or  canal  boat,  owned  by  her 
master,  James  McKeag,  and  engaged  in  the  business  of  trans- 
porting goods  by  water,  for  hire.  She  had  no  motive  power 
of  her  own,  but  was  towed  from  place  to  place  by  tugs  em- 
ployed for  that  purpose,  as  occasion  required,  by  her  owner, 
who  was  an  experienced  boatman.  He  had  often  been  towed 
by  this  line.  At  some  time  before  March  8th,  1875,  the 
barge  had  been  towed  by  one  of  the  tugs  of  the  line  from 
New  York  to  New  Haven,  under  a  contract  to  take  her  to 
New  Haven  loaded,  and  back  light,  for  fifty  dollars.  She 
had  the  privilege  of  bringing  back  a  load,  if  she  chose,  and, 
in  that  case,  was  to  pay  fifteen  cents  additional  per  ton  for 
her  load.  No  particular  time  was  specified  for  her  return,  but 
she  could  come  back  at  any  time  she  was  ready  and  the  Line 
had  a  tug  at  New  Haven  that  could  take  her.  She  staid  at 
New  Haven  about  four  weeks,  and,  while  there,  took  on  board 
360  pairs  of  car  wheels,  weighing  160  tons,  belonging  to  the 
libellant,  which  she  agreed  to  carry  to  Elizabethport,  New 
Jersey,  and  there  deliver  to  the  Central  Eailroad  Company  of 
New  Jersey,  "  dangers  of  the  seas  excepted,"  the  consignors 
paying  freight.  A  bill  of  lading  in  the  usual  form,  bearing 
date  February  27th,  1875,  was  signed  by  the  master  and 
owner.  The  tug  Francis  King  arrived  in  New  Haven,  from 
New  York,  with  a  tow,  on  the  morning  of  the  8th  of  March, 
1875.  She  had  been  detained  a  long  time  on  her  voyage  by 
the  ice,  which  was  found  very  thick  west  of  Norwalk.  The 
King  started  from  New  Haven,  on  her  return  voyage  to  New 
York,  in  the  afternoon  of  the  day  she  arrived,  with  a  tow 
consisting  of  the  Humphreys  and  ten  canal  boats.  The  Hum- 
phreys only  had  a  load.     All  the  other  boats  were  light. 
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The  capacity  of  the  Humphreys  was  about  three  hundred 
tons,  but  she  had  on  board  only  the  car  wheels.    She  was 
taken  in  the  tow  at  the  express  request  of  her  captain  and 
owner,  he  selecting  that  time  to  go  back,  under  his  original 
contract.     When  he  made  his  request,  he  well  understood 
that  there  was  ice  in  the  Sound,  and  that  the  King  had  with 
much  difficulty  made  her  way  through  it  from  New  York. 
He  took  the  line  from  the  tug,  when  the  tow  was  made  up, 
with  a  full  knowledge  that  he  might,  and  probably  would, 
encounter    difficulties   from    the    same  cause,  on  his  way 
to  New  YorK.      The  libellant  took  no  part  in  the  contract 
for  towage.    It  was  known,  however,  that  the  barge  must  be 
towed  when  she  did  go.     The  time  of  starting  was  left  en- 
tirely to  the  barge,  though  the  agent  of  the  libellant  was  de- 
sirous that  she  should  deliver  her  cargo  at  its  destination  as 
soon  as  possible,  and  so  informed  her  captain.     The  tow  was 
made  up,  on  the  start,  in  two  lines,  side  by  side,  and  towed 
with  hawsers  astern.     As  the  Humphreys  was  loaded,  she 
was  placed  in  the  front  tier  and  on  the  port  side.      It  would 
have  been  unsafe,  under  the  circumstances,  to  have  towed 
her  astern  of  the  light  boats.    No  objection  was  made  by  the 
captain  of  the  Humphreys,  or  any  one  else,  either  to  the 
length  of  the  hawsers  put  out  from  the  King,  or  to  the  ar- 
rangement of  the  tow.    No  ice  was  encountered,  after  leaving 
New  Haven,  that  caused  any  detention,  until  some  time  dur- 
ing the  night.   The  tow  was  then  in  the  Sound,  about  opposite 
Norwalk.     After  a  time,  the  tow  was  arranged  in  single  file, 
the  Humphreys  still  being  the  forward  boat     The  King  kept 
on  the  best  way  she  could,  at  no  time  attempting  to  return  or 
make  a  harbor.     During  the  9th  of  March  she  sometimes 
loosened  herself  from  her  tow,  went  ahead  and  broke  a  chan- 
nel, and  then  came  back  and  took  the  boats  forward  in  de- 
tachments of  three  or  four  at  a  time.     At  one  time  the  ice 
was  found  so  heavy  and  compact  that  she  was  compelled  to 
lie  by  and  wait  for  a  change  of  tide  to  loosen  it.     On  the 
change  of  tide  she  started  again,  and  worked  her  way  slowly 
along  until  about  four  o'clock  in  the  afternoon,  when  she  was 
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a  few  miles  to  the  eastward  of  Execution  Light.  During  all 
this  time  the  weather  was  fine,  without  wind,  and  of  a  char- 
acter to  soften  the  ice.  On  the  morning  of  the  9th  of  March, 
the  president  and  superintendent  of  the  Line  started  out  from 
New  York,  with  the  tugs  Gladwish  and  Thurber,  for  the  re- 
lief and  assistance  of  the  tows  in  the  ice.  Some  of  these  tows 
were  on  their  way  east  from  New  York,  and  the  King  was 
known  to  have  started  from  New  Haven.  These  tugs  met 
the  Ejng,  to  the  eastward  of  Execution  Light,  about  four 
o'clock,  p.  M.  They  there  arranged  themselves  so  that  aU 
three  should  take  hold  of  the  tow  together,  'the  Gladwish 
took  the  lead,  the  Thurber  followed,  and  then  the  King. 
Another  hawser  was  then  put  out  from  the  King  to  the  Hum- 
phreys, and  from  that  time  the  tugs  made  the  tow  with  a 
double  hawser.  The  length  of  the  hawser  was  not  unusual 
It  was  seen  and  not  objected  to  by  the  captain  of  the  Hum- 
phreys, who  was  aU  the  time  on  his  boat,  steering  and  watch- 
ing the  navigation.  His  boat  was  still  ahead,  and  the  tow 
was  still  arranged  in  single  file.  After  the  tow  was  thus 
made  up,  the  tugs  proceeded  through  channels  in  the  ice, 
which  had  been  made  or  formed  by  steamers  on  their  trips 
in  and  out  of  New  York.  These  channels  were  generally 
crooked  and  of  varying  widths,  from  forty  fe^  upwards, 
filled  with  broken  ice.  Sometimes,  large  cakes  of  floating 
ice  were  found,  but,  in  this  particular,  it  did  not  differ  mate- 
rially from  what  had  been  encountered  before.  Shortly  after 
passing  Execution  Light,  a  small  space  of  open  water  was 
found.  The  ice  channel  formed  by  the  steamers  led  into  this 
open  space  from  the  eastward,  and  again  out  of  it  toward  the 
west.  On  reaching  this  open  space,  the  engine  of  the  King 
was  stopped,  and  that  of  the  Thurber  slowed,  the  Gladwish 
only  keeping  up  her  full  speed.  She  was  the  most  powerful 
boat  of  the  three,  and  still  ahead.  Not  long  after  the  tugs 
passed  out  of  this  open  space,  and  while,  perhaps,  some  of  the 
boats  of  the  tow  were  stiU  in  it,  the  propeller  A.  C.  Barstow 
came  up  from  New  York,  on  her  way  to  Providence.  Notic- 
ing the  tugs  approaching  with  their  tow,  she  took  the  south 


AUGUST,  1879.  81 


The  W.  £.  Qladwish,  The  F.  B.  Thnrber  and  The  Francis  King. 

dde  of  the  ice  channel.   ,  The  tugs  at  the  same  time  went  to 
the  north.     The  propeller,  finding  a  place  in  the  solid  ice 
which  had  been  broken,  further  to  the  southward  than  the 
general  line  of  the  channel,  forced  herself  into  that.     Be- 
tween her  and  the  tugs  with  their  ^w  were  large  quantities 
of  broken  ice,  packed  together.    After  she  got  into  this  wid- 
ened space,  she  put  herself  against  the  solid  ice  on  the  south 
and  waited  for  the  tow  to  pass,  as  it  was  not  safe  to  attempt 
to  go  by  in  the  narrower  parts  of  the  channeL     While  she  lay 
there,  the  propeller  City  of  New  Bedford  came  along,  bound 
from  New  York  to  New  Bedford.     She  passed  north  of  the 
Barstow  and  south  of  the  tow,  at  a  speed  of  six  or  seven 
miles  an  hour,  cutting  through  the  packed  ice  to  reach  the 
narrow  channel  astern  of  the  tow  and  ahead  of  the  Barstow. 
While  the  tow  was  passing  these  propellers,  the  Humphreys 
was  struck  in  the  port  bow,  a  little  distance  from  the  stem, 
by  a  large  cake  of  floating  ice  that  had  in  some  way  been  set 
in  motion.    A  large  hole  was  made  in  her  side  by  the  col- 
lision, and  she  soon  filled  and  sank  with  her  cargo.    The  tugs 
were  then  making  their  way,  with  the  tow,  through  the  chan- 
nel, filled  as  it  was  with  broken  ice,  at  the  rate  of  two  or 
three  miles  an  hour.    The  engine  of  the  King  was  not  mov- 
ing and  the  Thnrber  was  at  half  speed  only.    The  piece  of 
ice  which  struck  the  Humphreys  was  seen  in  motion  from 
the  King,  but  the  tugs  were  not  stopped,  and  nothing  could 
then  have  been  done  to  stop,  or  change  the  course  of,  the  ice, 
so  as  to  avoid  the  collision.     The  captain  of  the  Humphreys 
had  been  at  the  wheel,  doing  what  he  could  to  steer  her,  as 
she  followed  the  tugs,  until  just  at  that  time,  when  he  left 
the  wheel-house  to  go  to  his  supper.    As  soon  as  the  collision 
occurred  and  its^ffect  was  known,  the  tugs  were  stopped  on  a 
signal  from  the  King,  and  the  King,  letting  go  the  hawser 
ahead,  backed  down  to  the  Humphreys,  to  render  what  assist- 
ance she  could.    She  had  barely  time  to  take  off  the  captain 
and  his  family  before  the  Humphreys  went  down.     The  other 
boats  in  the  tow  were  taken  in  safety  to  New  York.    The 
Vol.  XVn.— 6 
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tugs  were  ail  properly  equipped,  and  navigated  bj  competent 
and  faithful  officers  and  men." 

Welcome  li.  Beebe  and  John  McDonald^  for  the  libellant 

Bobert  D.  Benedict^  for  the  claimant. 

WArrB,  Ch.  J.  The  contract  for  the  transportation  of  the 
car  wheels  was  between  the  libellant  and  the  barge  onlj. 
The  tugs  are  in  no  way  responsible  to  the  Bbellant  for  the 
performance  of  that  contract.  Their  liability  is  under  their 
contract  of  towage  only,  as  to  which  the  libellant  is  bound  by 
the  terms  agreed  on  by  the  barge.  As  it  was  known,  when 
the  cargo  was  shipped,  that  the  barge  would  be  towed  to  her 
place  of  destination,  the  shipper,  in  the  absence  of  anything 
to  the  contrary,  is  presumed  to  have  left  the  time  and  the 
manner  of  the  towage  to  the  discretion  of  those  in  charge  of 
her  navigation. 

There  can  be  no  recovery  in  this  action  except  for  negli- 
gent or  unskilful  towing.  The  tugs  did  not,  by  their  con- 
tract, insure  the  safe  delivery  of  the  cargo  at  the  end  of  their 
route.  Their  agreement  was  to  tow  the  barge,  and,  in  so 
doing,  to  use  such  care  and  skill  as  a  prudent  man  would  ex- 
ercise, under  like  circumstances,  in  the  management  of  his 
own  business.  The  law  implies  that  their  care  and  attention 
were  to  be  in  proportion  to  the  dangers  encountered  and  the 
consequences  of  neglect.  This  is  but  common  prudence. 
The  greater  the  risk,  the.  greater  should  be  the  eifbrt  to  avoid 
it.  The  burden  of  showing  negligence  is  on  the  libellant. 
The  mere  fact  of  sinking  the  cargo  is  not  enough.  Actual 
fault,  contributing  to  the  loss,  must  be  proven. 

The  specific  allegations  against  the  tugs  are,  in  effect, 
(1.)  that  they  kept  on,  after  reaching  the  ice,  without  lying- 
by,  or  making  a  harbor;  (2.)  that  the  hawsers  between  the 
King  and  the  Humphreys  were  too  long  for  safety ;  (3.)  that 
the  speed  was  too  great  when  the  collision  occurred ;  (4.)  that, 
when  the  obstruction  which  actually  caused  the  loss  was 
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seen,  the  tugs  were  not  stopped  and  no  efforts  made  to  avoid 
the  danger ;  and  (5.)  that,  after  the  Gladwish  and  the  Thnr- 
ber arrived,  the  tow  was  not  divided  and  a  part  given  to  each 
tng  to  take  on  by  itself.  These  will  be  considered  in  their 
order. 

(1.)  As  to  not  making  a  harbor.  The  master  of  the  barge, 
by  electing  to  go  back  with  the  King,  when  he  knew  that  ice 
wonld  probably  be  encountered  on  the  way,  in  legal  effect 
assamed,  for  the  barge  and  her  cargo,  all  the  risks  of  towage 
in  the  ice,  not'cansed  by  the  neglect  or  unskilful  navigation 
of  the  tugs.  The  contract  was  for  such  a  degree  of  caution 
and  skill  as  was  required  for  towage  under  such  circumstances. 
There  was  no  obligation  to  return  to  New  Haven,  or  seek 
some  other  harbor  of  refuge,  simply  because  ice  was  found 
in  the  way.  All  parties  anticipated,  when  they  started,  that 
ice  would  be  found,  and  that,  for  some  part  of  the  distance, 
the  dangers  incident  to  towage  under  such  circumstances 
would  be  encountered.  The  object  was  to  get  through  such 
ice  as  they  might  meet,  not  to  wait  for  it  to  melt.  The  tugs 
undertook  to  bring  to  this  work  such  prudence  and  such  nau- 
tical skill  as  was  ordinarily  required  in  such  navigation. 
More  was  not  contracted  for,  and  more  was  not  expected. 

When  the  ice  was  reached,  it  became  necessary  to  decide 
whether  to  lie  by  or  go  on.  This  involved  the  exercise  of 
judgment  as  to  what  ought  to  be  done  under  the  circum- 
Btances.  A  mere  mistake  is  not  enough  to  charge  the  tugs 
with  any  loss  which  followed.  To  make  them  liable,  the 
error  must  be  one  which  a  careful  and  prudent  navigator, 
surrounded  by  like  circumstances,  would  not  have  made. 

The  facts  are,  that  the  weather  was  fine,  the  sun  warm, 
and  the  ice  apparently  yielding.  There  was  no  wind,  and 
nothing  seemed  to  be  in  the  way  of  going  on  but  the  melting 
ice,  much  broken,  and  with  many  openings  through  which 
the  tow  might,  to  all  appearances,  be  taken  in  safety.  The 
King,  which  was  then  alone,  had  come  through  the  same  or 
like  obstructions  the  day  and  night  before,  with  a  tow  of 
loaded  boats,  and  there  was  nothing  whatever  to  indicate  that 
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a  return  voyage,  with  the  tow  taken  on  at  New  B^yen,  might 
not  be  made  with  eqnal  safety.  Propellers  and  steamboata 
had  been  for  some  time  passing  and  repassing  without  seriona 
damage,  and  every  day  the  navigation  seemed  to  be  improv- 
ing. In  view  of  these  facts,  1  cannot  believe  that  ordinary 
pradence  reqnired  an  abandonment  of  the  voyage  for  the 
time  being,  by  lying  up,  or  seeking  a  harbor.  The  tug  waft 
commanded  by  a  competent  master,  and  the  captain  of  the 
barge  was  an  experienced  boatman.  No  objection  was  made 
by  any  one  to  going  on,  and  it  is  evident  that  no  person  con- 
nected with  the  tow  considered  it  necessary  to  stop.  The 
progress  made  was  slow  and  difficult,  but  all  seemed  to  think 
there  was  no  way  but  to  keep  on  and  do  the  best  that  could 
be  done. 

(2.)  As  to  the  length  of  the  hawsers.  It  is  not  easy  to 
tell,  from  the  evidence,  precisely  what  the  length  was,  but 
that  it  was  not  at  the  time  believed  to  be  unsafe  or  unneces- 
sarily long  is  shown  by  the  fact  that  no  one  complained  of  it 
before  the  accident.  And,  in  this  connection,  the  conduct  of 
the  master  and  owner  of  the  Humphreys  must  not  be  over- 
looked. He  had  long  experience  and  had  been  often  towed 
through  the  Sound.  His  barge  had  been  the  head  boat  from 
the  start.  He  had  been  watching  the  progress  of  the  tow 
from  the  time  it  came  into  the  ice.  He  was  in  a  position  to 
see  if  there  was  anything  wrong  either  in  the  arrangement 
of  the  boats,  or  the  management  of  the  tug,  and,  it  is  impo^ 
sible  to  believe,  that,  if  he  had  considered  the  hawsers  too 
long,  he  would  not,  in  some  form,  have  made  known  his  dis- 
satisfaction. I  am  satisfied,  from  the  evidence,  that  the 
length  was  not  materially  increased  after  the  Gladwish  and 
the  Thurber  took  hold ;  and,  down  to  that  time,  the  hawser 
had  certainly  done  its  work  well.  AU  the  boats  had  been 
brought  in  safety  a  long  distance,  through  crooked  channela 
and  difficult  passages.  Under  these  circumstances,  it  seems 
to  me  clear,  that  there  could  have  been  no  such  error  in  judg- 
ment, in  this  particular,  as  to  make  the  tugs  liable. 

(3.)  As  to  the  speed.  ,  It  is  impossible  to  say  at  what  pre- 
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cise  rate  the  tow  was  moving^  but  it  is  certain  that  the 
eiagiDe  of  the  King  was  stopped,  and  that  of  the  Thnrber 
slowed  down  to  half  speed ;  that  the  Gladwish  fonnd  it  diffi- 
cult to  nse  her  full  power,  on  acconnt  of  the  choking  of  some 
part  of  her  machinery  by  the  ice ;  that  the  channel,  most  of 
the  way,  was  narrow  and  filled  with  broken  and  floating  ice ; 
and  that  the  tide  was  against  the  tow.  With  aU  these  diffi- 
culties, it  seems  to  me  impossible  that  the  general  speed  at 
the  time  was  snch  as  to  be  unsafe.  The  judgment  of  wit- 
nesses in  such  matters,  formed  long  after  the  event,  and  not 
based  upon  anything  which  specially  attracted  attention  at 
the  time,  is  rarely  to  be  depended  upon.  It  is  always  safer  to 
look  at  the  facts  as  they  are  knovm  to  have  occurred,  and 
judge  from  them. 

(4.)  As  to  avoiding  the  ice  that  inflicted  the  injury.  Af- 
ter a  careful  consideration  of  all  the  evidence,  I  am  satisfied 
the  collision  which  caused  the  loss  was  not  with  fixed  ice,  but 
with  a  large  cake  of  ice  which  was  itself  in  motion.  The  ac- 
cident happened  while  the  tow  was  in  the  vicinity  of  thepro- 
peUers  Barstow  and  City  of  New  Bedford.  Precisely  how 
far  they  were  away,  is  left  somewhat  in  doubt,  but,  notwith- 
standing some  conflict  in  the  evidence,  it  seems  to  me  clear 
that  the  intervening  ice  was  not  solid  or  stationary,  but  broken 
and  floating.  There  undoubtedly  were  large  pieces  mixed 
with  the  mass,  but  none  of  it  was  what  could  be  denominated 
fixed  ice.  The  Barstow,  until  she  came  to  a  full  stop,  was 
working  her  way  along  and  up  against  the  solid  ice.  This 
would  not  have  been  necessary,  if,  as  is  contended,  there  had 
been  a  large  field  of  solid  ice,  two  or  three  hundred  feet  in 
width,  between  her  and  where  the  tow  was  to  pass.  The  City 
of  New  Bedford  passed  the  Barstow  and  the  tow,  by  working 
her  way  through  the  intervening  ice  to  the  channel  the  tow 
had  left.  This  indicates,  beyond  all  doubt,  that,  while  the 
pieces  may  have  been  packed  closely  together,  the  mass  was 
not  solid.  Such  being  the  case,  it  is  easy  to  see,  that  a  pro- 
peller, in  passing  along,  would  set  the  pieces,  to  some  extent, 
in  motion.    Either  the  propellers  or  the  tow  had  to  move,  in 
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order  to  get  by.  When  the  Barstow  first  came  up,  some  por- 
tion of  the  tow  was  in  the  narrow  part  of  the  channel,  where 
it  was  unsafe  to  undertake  to  pass.  The  wide  part  of  the 
channel,  where  she  was  lying  by,  was  not  very  long.  In  the 
language  of  some  of  the  witnesses,  it  appeared  as  though  an 
opening  had  been  made  there  for  boats  to  pass.  To  get  out 
of  the  way,  she  worked  herself  up  against  the  solid  ice.  In 
the  meantime,  the  tow  was  passing,  and,  when  the  City  of 
New  Bedford  came  along,  it  had  got  so  far  out  of  the  narrow 
channel  beyond,  that  she  deemed  it  safe  to  keep  on  without 
stopping.  The  Barstow  was  willing  to  let  her  get  by,  as  she 
was  a  larger  and  stronger  vessel,  and  better  fitted  for  opening 
the  way,  and  the  Barstow  could  follow  in  her  wake.  It  is  not 
possible  to  tell,  from  the  evidence,  precisely  when,  or  where> 
or  how  the  piece  of  ice  which  inflicted  the  injury  was  set  in 
motion  ;  but  it  is  clear  to  my  mind,  that  it  was  connected  in 
some  way  with  the  movements  of  one  or  the  other  of  these 
propellers.  The  testimony  is  so  conflicting  as  to  make  it  im- 
possible to  locate  the  propellers  with  reference  to  the  tow  at 
the  time  the  collision  took  place,  or  to  determine  precisely 
what  the  Barstow  was  doing ;  but  it  is  certain,  that  the  City 
of  Sew  Bedford  was  moving  somewhere  in  the  vicinity,  at  a 
speed  of  six  or  seven  miles  an  hour,  and  that,  at  some  time 
not  long  before,  the  Barstow  had  been  working  her  engine  so 
as  to  get  away  from  the  tow  as  it  was  approaching.  There 
was  no  other  known  cause  for  the  displacement  of  the  ice  at 
the  time,  and  the  conclusion  is,  therefore,  irresistible,  that  it 
must,  in  some  way,  have  been  done  by  the  propellers.  At 
this  time,  the  tugs  were  moving  cautiously,  and  there  waa 
nothing  to  indicate  danger  from  the  quarter  it  came.  So 
far,  I  can  see  no  fault  in  the  management  of  the  tugs. 

The  moving  cake  of  ice  which  inflicted  the  injury  waa 
seen  from  the  King  before  the  collision  took  place,  and  it 
only  remains  to  consider  whether  the  tugs  were  in  fault  for 
not  avoiding  it  after  this  discovery  was  made.  There  was 
not  time  enough,  after  the  discovery,  to  stop  the  Humphreya 
altogether,  and  it  does  not  seem  to  me  that  the  additional 
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headway  produced  bj  tho  tngs  not  stopping,  was  sufficient  to 
cause  the  loss.  If  the  tugs  had  been  stopped,  it  is  likely  the 
result  would  have  been  the  same.  The  only  thing  to  be  done 
was,  if  possible,  to  turn  the  ice  away  from  the  barge,  or  the 
barge  from  the  ice.  It  will  scarcely  be  contended  that  there 
was  time  enough  to  do  this,  from  the  tug.  The  ice  did  not 
come  within  reach  from  her,  and,  even  if  she  had  been  loose 
from  the  other  tugs,  she  could  not  have  backed  down  soon 
enough  to  do  any  good.  If  the  captain  of  the  barge  had  been 
at  his  wheel,  he  might  possibly  have  been  able  to  steer  away 
from  the  approaching  danger ;  but,  unfortunately,  he  had 
just  at  that  moment  been  called  to  his  supper,  and  was  not 
in  a  place  where  he  could  attempt  any  such  movement.  For 
this,  certainly,  the  tugs  are  not  responsible,  and,  on  the  whole, 
I  have  been  led  to  the  conclusion  that  the  tugs  are  free  from 
blame  under  this  allegation  of  f  aalt. 

(5.)  As  to  not  dividing,  and,  in  this  connection  may  be 
considered  the  further  complaint,  presented  on  the  argument, 
that,  when  the  three  tugs  were  brought  together,  no  one  man 
was  placed  in  command  of  the  whole. 

Neither  of  these  complaints  is  set  forth  specifically  in  the 
libel,  and  I  cannot  find  that  they  are  at  all  supported  by  the 
evidence.  Certainly,  some  one  person  should  be  put  in  com- 
mand, and  the  presumption  is  that  this  was  done.  Kot  a  par- 
ticle of  evidence  is  found  to  the  contrary.  In  the  absence  of 
such  evidence,  the  law  implies  that  what  ought  to  be  done 
was  done. 

So  far  as  dividing  the  tow  is  concerned  no  witness  has 
been  examined  on  the  subject,  and  the  complaint  seems  to  be 
based  on  theory  rather  than  proof.  It  is  certain  the  tow  was 
not  divided  ;  but,  in  the  absence  of  any  testimony  showing 
that  it  ought  to  have  been  done,  I  cannot  hold  that  the  judg- 
ment of  the  experienced  men  who  acted  on  the  facts  as  they 
actaally  appeared  at  the  time,  was  so  clearly  wrong  as  to  make 
it  a  fault.  Towing  in  sections  would  not  be  likely  to  reduce 
the  speed.  True,  each  tug  might  in  that  way  more  easily 
control  its  own  movements ;  but  it  is  far  from  certain  that 
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this,  nnder  the  circumBtances,  would  have  been  an  equivalent 
for  what  must  neceBsarilj  be  lost  by  the  change.  The  diffi- 
culty was  in  overcoming  the  obstruction  of  the  ice.  By  keep- 
ing together,  the  power  of  all  the  tugs  could  be  combined, 
and  a  longer  continuous  channel  kept  open.  But,  howev^ 
this  may  be,  there  is  nothing  before  me  to  show  that  keeping 
together  was  a  fault. 

On  the  whole,  I  am  of  the  opinion  that  a  case  has  not 
been  made  out  against  the  togs,  and  that  the  decree  below, 
dismissing  the  libel,  was  right. 


Thb  Elbanora. 


A  steamer  must,  in  a  fog,  nm  at  only  snoh  a  speed  as  is  consistent  with  the  ut- 
most caution ;  and  she  must,  if  possible,  be  kept  under  such  control  that  shs 
can  be  stopped  after  another  vessel  with  which  she  is  in  danger  of  collimon 
may  be  seen  or  otherwise  discovered. 

A  schooner  sailing  in  the  nighty  in  a  fog,  in  a  common  thoroughfare  of  ap- 
proaching steam  vessels,  and  heading  on  a  course  crossing  their  regular 
tracks,  and  hearing  fog  signals  from  them  from  various  directions,  was  held 
in  fault  for  not  exhibiting  a  lighted  torch,  a  collision  having  occurred  between 
her  and  one  of  such  steamers. 

Nothing  abort  of  an  absolute  certainty  that  the  torch  could  do  no  good,  to  be 
established  by  proof,  will  justify  an  omission  to  obey  the  rule. 

The  schooner  was  held  in  fault  because,  while  on  her  port  tack,  she  sounded 
one  blast  only  at  a  time  of  her  fog  horn,  instead  of  two  blasts  at  a  time. 

The  rule  of  the  supervising  inspectors  of  steam  vessels  on  that  subject,  though 
it  does  not  have  the  force  of  law  as  regards  a  sailing  vessel,  had  become  bind- 
ing on  the  schooner,  as  a  usage  of  the  sea. 

The  schooner  was  held  in  fault  for  sailing  short  handed  in  a  fog,  having  only 
two  men  on  deck,  one  attending  to  going  about.  And  acting  as  a  look-ont»  and 
the  other  steering  and  blowing  the  fog  horn. 

A  schooner  and  her  cargo  were  lost  by  a  collision  with  a  steamer.  The  steam- 
er being  sued  separately  for  the  two  losses,  both  vessels  were  held  in  fault 
The  damages  for  the  loss  of  the  schooner  were  apportioned  between  the  two 
vessels.  A  decree  was  given  to  the  owners  of  the  cargo  for  the  full  amount 
of  their  loss ;  and  a  credit  was  allowed  to  the  steamer,  on  the  decree  in  &vor 
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of  the  schooner  against  her,  for  a  som  equal  to  one-half  of  the  decree  in  fayor 
of  the  owners  of  the  cargo. 
As,  m  the  suit  by  the  schooDcr,  both  parties  had  appealed  to  this  Court,  the 
costs  in  this  Court  in  that  suit  were  equally  divided  between  them. 

(Befbre  Wjjrn,  Ch.  J.,  Southern  District  of  New  York,  August  28th,  1879.) 

These  were  two  libels  in  remj  filed  in  the  District  Court, 
in  Admiralty,  against  the  steamship  Eleanora,  one  by  the 
owners  of  the  schooner  Transit,  and  the  other  by  the  owners 
of  her  cargo,  to  recover  for  the  loss  of  the  schooner  and  her 
<^^go  by  a  collision  between  the  schooner  and  the  steamship. 
The  District  Court  held  that  both  vessels  were  in  fault,  and 
apportioned  equally  between  the  schooner  and  the  steamship 
the  damages  for  the  loss  of  the  schooner.    It  gave  to  the 
owners  of  the  cargo  a  decree  against  the  steamer  for  the  full 
amount  of  the  damaged  sustained  by  the  loss  of  the  cargo.    In 
the  suit  by  the  owners  of  the  schooner,  both  parties  appealed 
to  this  Court.    In  the  suit  by  the  owners  of  the  cargo  the 
claimants  appealed  to  this  Court.    The  decision  of  the  Dis- 
trict Court,  (Blatohford,  J.,)  was  as  follows :  "  These  libels 
are  filed,  the  first  of  them  by  the  owners  of  the  schooner 
Transit,  and  the  second  of  them  by  the  owners  of  her  cargo,  to 
recover  for  the  damages  caused  by  the  loss  of  the  schooner 
and  her  cargo  of  coal,  which  took  place  on  the  night  of  the 
30th  of  August,  1875,  shortly  before  midnight,  in  conse- 
quence of  a  collision  between  the  schooner  and  the  steamship 
Eleanora,  in  Long  Island  Sound,  off  Faulkner's  Island,  during 
a  dense  fog,  the  schooner  and  her  cargo  being  sunk  and  total- 
ly lost,  and  the  master  of  the  schooner  being  drowned.    The 
steamer  was  bound  from  New  York  to  Portland,  Maine.     The 
schooner  was  bound  to  the  eastward.     The  wind  was  east,  and 
very  light,  and  the  tide  was  running  flood  or  to  the  westward. 
The  schooner  was  on  her  port  tack,  beating,  and  heading  about 
south  southeast,  or  six  points  off  the  wind.    The  course  of 
the  steamer  had  been  a  little  north  of  east.    The  stem  of  the 
steamer  struck  the  starboard  side  of  the  schooner  a  few  feet 
forward  of  the  stem  of  the  schooner,  and  substantially  cut 
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off  the  part  of  the  schooner  that  was  aft  of  the  line  of  the 
blow.  The  libels  allege  that  those  on  the  steamer  were  either 
negligent  in  not  discovering  the  schooner  in  time  to  avoid 
the  collision,  or,  seeing  the  schooner  and  her  lights,  or,  hearing 
her  signals  on  her  fog  horn,  were  negligent  in  continuing  to 
mn  the  steamer  at  the  rate  of  ten  or  twelve  knots  an  hour, 
and  in  not  causing  the  steamer  to  be  stopped  before  collide 
ing,  or  causing  her  course  to  be  changed.  The  answers  all^e, 
that  a  fog  came  on  at  20  minutes  past  eleven  o'clock ;  that 
the  steamer  was  running  at*a  moderate  rate  of  speed,  and  had 
competent  lookouts,  properly  stationed  and  keeping  a  vigi- 
lant lookout,  and  her  whistle  was  sounded  at  regular  and 
proper  intervals ;  that,  while  thus  proceeding  cautiously,  the 
lookout  reported,  and  there  was,  at  the  same  time,  heard,  one 
blast  of  a  fog  horn,  about  one  half  a  point  over  the  port  bow 
of  the  steamer ;  that  thereupon,  immediately,  her  wheel  was 
put  hard-a-port,  and  thereafter  kept  so,  and  she  was  stopped 
and  backed;  that,  immediately  thereafter,  the  sails  of  the 
schooner  came  into  view,  crossing  the  bow  of  the  steamer 
from  port  to  starboard ;  that  the  schooner  exhibited  no  flash  nor 
other  lights  at  any  time,  nor  was  any  signal  given  from  her 
except  the  one  blast  of  her  fog  horn,  just  immediately  before 
the  collision ;  that  she  had  no  competent  officers,  nor  crew, 
nor  lookout,  nor  wheelsman,  at  or  previous  to  the  collision ;  that, 
notwithstanding  every  effort,  from  the  moment  of  receiving 
any  signal  from  the  schooner,  to  avoid  her,  was  made  by  those 
in  charge  of  the  steamer,  the  vessels  came  into  collision ;  that 
the  collision  occurred  about  20  minutes  to  12  o'clock,  mid- 
night, ahd  was  inevitable  as  to  the  steamer ;  that  the  collision 
was  solely  owing  to  negligence  and  want  of  skill  and  care  on 
the  part  of  the  schooner,  in  that  she  had  no  competent  crew, 
and  had  no  proper  lights  set  and  burning,  and  exhibited  no 
flash  light,  and  had  no  competent  or  proper  lookout,  and  gave 
no  sufficient  or  timely  or  proper  signals  by  lights  or  fog  horns, 
and  did  not  indicate  her  port  tack  by  two  blasts  of  her  fog 
horn,  so  that  vessels  approaching  her  might  be  warned  in 
time  and  thus  avoid  her,  and  had  no  competent  helmsman^ 
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and,  for  some  time  before,  and  at  the  time  of  the  collision, 
had  no  one  at  all  at  her  helm ;  that  the  only  signal,  to  wit,  the  one 
blast  of  the  fog  horn,  which  the  steamer  received,  was  acted  upon 
promptly ;  and  that,  had  snch  signal  been  timely  and  proper, 
and  had  those  navigating  the  schooner  not  been  guilty  of  the 
other  negligent  acts  above-mentioned,  the  collision  could  have 
been  avoided.  The  fog  was  very  dense.  The  steamer,  when 
the  fog  came  on,  reduced  her  speed  to  the  rate  of  between  5 
and  6  miles  an  hour,  her  ordinary  rate  being  10,  and  blew  her 
fog  whistle  at  proper  intervals.  There  were  in  her  pilot-house 
her  master,  and  first  mate,  and  one  seaman,  and  there  was  a 
fleaman  on  watch  just  outside  of  the  pilot-liouse,  and  one  on 
the  lookout  forward,  on  the  forecastle  deck,  close  to  the  stem. 
All  were  listening  attentively  for  sounds  of  fog  horns  and 
looking  attentively  for  lights.  The  schooner,  as  I  find,  on  the 
evidence,  had  her  colored  lights  set  and  burning,  but  they 
were  not  seen  at  any  time  from  the  stean^r,  nor  could  they« 
or  the  lights  of  the  steamer,  have  been  seen  in  such  a  fog  at 
any  useful  distance.  The  schooner  had  on  her  deck  a  seaman, 
who  was  at  the  wheel,  and  her  mate.  Her  master  came  on 
deck  very  shortly  before  the  collision.  The  persons  on  the 
deck  of  the  schooner  were  listening  and  looking.  They  had 
a  fog  horn  on  deck,  and  it  was  being  blown  by  them  at  proper 
intervals.  Yet,  it  is  plain,  from  the  evidence,  that  neither 
vessel  became  conscious  of  the  presence  of  the  other,  until 
just  before  the  collision.  I  cannot  resist  the  conclusion,  that 
the  collision  was  due,  in  part,  at  least,  to  the  improper  speed 
of  the  steamer.  The  violence  of  the  blow,  and  the  fact  that, 
notwithstanding  the  steamer  stopped  and  reversed  at  full 
speed,  as  soon  as  she  became  aware  of  the  proximity  of  the 
schooner,  by  hearing  her  fog  horn,  the  impetus  carried  her, 
despite  the  obstacle,  a  considerable  distance  ahead  and  beyond 
the  place  of  collision,  before  she  came  to  a  stand-still,  indicates 
that  her  speed  was  too  great.  The  schooner  gave  blasts  on  her 
fog  horn  at  proper  intervals,  unconscious  of  the  approach  of  the 
steamer.  The  schooner  was  bound  to  the  eastward,  with  her 
booms  off  to  starboard.    The  blasts  of  her  fog  horn  were  deliv- 
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ered,  as  was  natural,  towards  the  eastward,  and  the  position  of 
the  sails  of  the  schooner  would  tend  to  intercept  the  sound  from 
being  heard  by  a  vessel  approaching  the  starboard  side  of  the 
schooner,  nearly  at  right  angles.  The  moment  the  whistle  of 
the  steamer  was  heard  on  board  of  the  schooner,  the  fog  horn 
of  the  schooner  was  blown  over  the  starboard  side  of  the 
schooner,  and  towards  the  direction  from  which  the  blast  of 
the  whistle  came.  The  steamer  was  running  at  the  rate,  at 
6^  miles  an  hour,  of  484  feet  in  a  minute.  The  wind  was 
blowing  the  sound  of  the  whistle  directly  away  from  the 
schooner.  It  will  not  do  to  say  that  the  fact  that  tie  schooner 
did  not  hear  the  steamer's  whistle  sooner,  or  the  fact  that  the 
isteamer  did  not  hear  the  schooner's  fog  horn  sooner,  it  ap- 
pearing that  those  on  both  vessels  were  watchful  and  atten- 
tive, proves  that  the  steamer  gave  no 'blasts  of  her  whistle 
before  the  first  one  that  the  schooner  heard,  or  that  the 
schooner  gave  no  blast  of  her  fog  horn  before  the  first  one 
that  the  steamer  heard,  in  the  face  of  the  clear  evidence  that 
both  whistle  and  fog  horn  were  blown,  and  blown  at  proper  in- 
tervals, in  view  of  the  existing  state  of  things  before  the  blasts 
which  were  respectively  heard.  If  the  steamer  had  been  go- 
ing at  less  speed,  or  had  gone  ahead  a  short  distance  and  then 
stopped  still  and  listened,  and  thus  made  her  speed,  or  her 
passage  from  point  to  point  through  the  intervening  space, 
and  not  merely  her  running  rate  while  in  forward  motion, 
that  " moderate  speed"  which  the  statute  requires,  it  is  quite 
apparent,  that,  blowing  her  whistle  continually,  at  proper  in- 
tervals, the  blast  would  have  been  heard  by  the  schooner,  and 
answered  by  the  fog  horn  over  the  starboard  side  of  the 
schooner,  in  sufficient  season  for  the  steamer  to  have  stopped 
and  backed,  and  be  brought  to  a  stand-still,  before  reaching 
the  schooner.  Therefore,  the  steamer  was  in  fault  as  to  her 
speed.  It  is  contended  that  the  schooner  was  in  fault  in  not 
showing  a  lighted  torch.  It  is  provided,  by  section  4,234  of 
the  Revised  Statutes,  that  every  sail  vessel  shall,  ^  on  the  ap- 
proach of  any  steam  vessel  during  the  night  time,  show  a 
lighted  torch  upon  that  point  or  quarter  to  which  such  steam 


AUGUST,  1879.  93 


The  Eleanora. 


vefisel  shall  be  approaching.'  In  order  to  make  this  provision 
operatiye,  it  is  necessary  that  the  sailing  vessel  should  be 
aware  of  the  approach  of  the  steam  vessel  towards  her,  or, 
that,  if  ignorant  of  snch  approach,  such  ignorance  should  not 
arise  from  negligence  or  inattention  on  the  part  of  the  sailing 
▼esse!.  In  the  present  case,  I  do  not  find,  on  the  evidence, 
that  there  was  any  negligence  or  want  of  attention  on  the 
part  of  the  schooner,  in  watching  for  sounds  from  the  steamer. 
The  schooner  was  provided  with  a  torch,  but  it  was  not  on 
deck.  I  am  not  satisfied,  on  the  evidence,  that  there  was  a 
snfBcient  interval  of  time  between  the  hearing  of  the  steam- 
er's  whistle  by  the  schooner,  and  the  hearing  of  the  schooner's 
fog  horn  by  the  steamer,  for  the  torch  to  have  been  lighted 
and  exhibited  in  such  manner  as  to  have  done  any  good,  or 
to  have  indicated  the  presence  or  position  of  the  schooner  to 
the  steamer  sooner  or  better  than  the  fog  horn  did,  even  if 
the  torch  had  been  on  deck.  Here,  again,  the  difficulty  goes 
back  to  the  speed  with  which  the  steamer  was  approaching  the 
course  of  the  schooner.  Bat,  there  is  an  obstacle  to  the  entire 
exoneration  of  the  schooner  from  fault.  The  board  of  super- 
vising inspectors  of  steam  vessels,  in  January,  1875,  estab- 
lished certain  regulations,  which  were  approved  by  the  Secre- 
tary of  the  Treasury.  They  are  contained  in  a  printed 
pamphlet  of  45  pages,  entitled  :  ^  Oencral  Bules  and  Eegula- 
tions  prescribed  by  the  Board  of  Supervising  Inspectors  of 
Steam  Vessels,  and  approved  by  the  Secretary  of  the  Treas- 
ury, 1875.'  Among  these  regulations,  on  page  41,  are 
*  Rules  prescribing^  certain  fog  signals  to  be  observed  by 
steamers,  sailing  vessels  and  other  craft.'  One  of  those  reg- 
ulations is  as  follows :  *  Sailing  vessels,  and  every  craft  pro- 
pelled by  sails,  upon  the  ocean,  lakes  and  rivers,  shall,  when  on 
their  starboard  tack,  sound  one  blast  of  their  fog  horn ;  when 
on  their  port  tack,  they  shall  sound  two  blasts  of  their  fog 
horn ;  when  with  the  wind  free,  or  running  large,  they  shall 
sound  three  blasts  of  their  fog  horn ;  when  lying  to  or  at 
anchor  they  shall  sound  a  general  alarm.'  This  regulation 
was  in  force  at  the  time  of  this  collision.    The  statute  re- 


94  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Eleanora. 

specting  fog  signals  {Rtde  15  of  section  4,238  of  the  RevUed 
Statutes)  does  not  cover  the  point  of  an  indication  of  the 
starboard  tack  by  one  blast  of  a  fog  horn,  and  of  the  i>ort 
tack  by  two  blasts.  The  power  of  the  board  of  supervising 
inspectors  of  steam  vessels  to  establish  the  regulation  in  ques- 
tion is  claimed  to  be  derived  from  section  4,405  of  the  Re- 
vised Statutes,  which  provides,  that  ^  the  board  shall  establifih 
all  necessary  regulations  required  to  carry  out  in  the  meet 
effective  manner  the  provisions  of  this  Title,  and  such  regu- 
lations, when  approved  by  the  Secretary  of  the  Treasury, 
shall  have  the  force  of  law.'  This  provision  was  a  re-enact- 
ment of  a  like  provision  found  in  section  23  of  the  Act  of 
February  28th,  1871,  (16  U.  8.  Stat,  at  Large^  449.)  I  find  it 
impossible  to  hold  that  the  regulation  respecting  the  indica- 
tion of  the  tack  is  a  necessary,  or  even  an  appropriate,  regula- 
tion to  carry  out  any  provision  that  is  found  in  the  Title  in 
question,  Title  52.  It  is  urged  that  the  clause  referred  to 
gives  to  the  Board  power  to  make  any  regulation  which  tends 
to  prevent  the  loss  ,of  life  on  board  steam  vessels.  The  pro- 
visions of  Title  52  are,  indeed,  many  of  them,  provisions  to 
prevent  such  loss  of  life.  But  they  are  specific  provisions  in 
regard  to  various  matters.  None  of  them  relate  to  fog  sig- 
nals, or  to  the  navigation  of  a  steamer  or  a  sailing  vessel  in  a 
fog,  or  to  the  manoeuvring  of  a  steamer  with  reference  to  a 
sailing  vessel.  Therefore,  I  cannot  hold  that  the  regulation 
respecting  the  indication  of  the  schooner's  tack  had  the  force 
of  statutory  law,  as  respected  either  the  schooner  or  the 
steamer.  But,  the  evidence  is  clear,  that,  as  the  language  of 
the  sea,  the  steamer  had  the  right  to  understand  one  blast  of 
a  fog  horn  as  indicating  a  sailing  vessel  on  her  starboard  tack; 
and,  in  view  of  the  evidence  on  the  part  of  the  steamer,  and 
the  absence  of  testimony  on  the  part  of  the  schooner,  to  the 
effect  that  one  blast  of  a  fog  horn  was  not  understood  by 
those  on  the  schooner  to  indicate  the  starboard  tack,  it  must 
be  held  that  the  schooner  knew  that  a  single  blast  would  in- 
dicate to  the  steamer  that  the  blast  came  from  a  sailing  vessel 
on  her  starboard  tack.    The  schooner  had,  very  shortly  be- 
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f ore,  been  on  her  starboard  tack.  On  that  tack,  the  one  blast 
was  proper.  When  she  came  on  her  port  tack  she  continued 
Ler  one  blast.  The  steamer  heard  that  one  blast  a  little  on  her 
port  bow,  not  over  half  a  point.  With  the  headway  she  had, 
she  ported  her  helm.  This  threw  her  head  to  starboard,  and, 
on  the  evidence,  she  changed,  by  compass,  before  the  collision, 
a  point  and  a  quarter,  or  from  east  one-quarter  north  to  east 
by  south.  Her  view  was,  that  the  fog  horn  was  on  a  sailing 
vessel  which  was  on  the  starboard  tack,  and  had  already  got 
on  the  port  bow  of  the  steamer,  and  was  moving  away  from 
the  course  of  the  steamer.  Therefore,  porting  would  ensure 
the  passage  of  the  steamer  under  the  stem  of  such  vessel. 
But,  the  schooner  was  on  the  port  tack,  and  was  moving  to- 
wards the  line  of  the  steamer's  course.  As  it  was,  although 
the  steamer,  by  porting,  changed  a  point  and  a  quarter,  she 
struck  the  schooner  at  a  point  only  15  feet  from  the  schooner's 
8tem.  If  the  schooner  had,  by  two  blasts  of  her  fog  horn,  in- 
dicated that  she  was  on  the  port  tack,  it  is  apparent  that  the 
steamer,  hearing  the  sound  only  half  a  point  on  her  port  bow, 
would  not  have  ported,  and  that,  if  she  had  kept  her  course, 
or,  much  more,  if  she  had  starboarded  to  the  same  extent  to 
which  she  ported,  she  would  have  passed  under  the  stem  of 
the  schooner  without  striking  her,  or  the  blow  would  have 
been  a  sliding  and  glancing  one,  inflicting  less  injury  on  the 
schooner  and  her  cargo.  I  must,  therefore,  hold  the  schooner 
in  fault.  I  do  not  find  that  any  of  the  other  faults  alleged 
against  the  schooner  are  established.  It  follows,  that,  as  re- 
gards the  suit  brought  by  the  owners  of  the  schooner,  the 
damages  for  the  loss  of  the  schooner  must  be  apportioned  be- 
tween the  schooner  and  the  steamer.  The  decision  in  The 
AUaSj  (3  Otto,  316,)  requires,  that,  in  the  suit  by  the  owners 
of  the  cargo,  there  should  be  a  decree  against  the  steamer  for 
the  full  amount  of  the  damages  sustained  by  the  loss  of  the 
cargo.  In  each  case  there  must  be  a  reference  to  ascertain 
the  damages." 

This  Court  found  the  following  facts:    "A  little  before 
midnight  of  the  80th  of  August,  1875,  the  schooner  Transit, 
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owned  by  the  libellants  in  the  first  suit,  laden  with. two  hun- 
dred and  thirty-two  tons  of  coal,  owned  by  the  libellants  in 
the  second  snit,  was  snnk  by  a  collision  with  the  steamship 
Eleanora,  in  Long  Island  Sonnd,  between  one  and  two  miles 
to  the  eastward,  and  six  and  seven  miles  to  the  southward,  of 
Faulkner's  Island.  The  schooner  and  cargo  were  a  total  loss, 
and  the  captain  of  the  schooner  was  drowned.  The  wind  was 
light  from  the  eastward,  and  the  tide  flood,  mnning  to  the 
westward  about  two  miles  an  hour.  The  schooner  was  eighty 
feet  keel,  and  twenty-eight  feet  beam.  Her  registered  ton- 
nage was  one  hundred  and  fifty  tons  or  thereabouts,  and  her 
carrying  capacity  about  two  hundred  and  thirty.  She  was 
beating  eastward,  on  a  voyage  from  Newburgh,  N.  Y.,  to 
New  Bedford,  Mass.,  and  making  very  little  headway.  Her 
crew  consisted  of  her  captain,  mate,  one  able  seaman,  one  or- 
dinary seaman  and  a  cook.  At  the  time  of  the  collision  she 
was  on  her  port  tack,  having  come  about  from  the  starboard 
tack  only  a  little  while  before.  The  steamship  was  one  hun- 
dred and  eightyHsix  feet  long,  and  thirty  feet  beam.  Her 
registered  tonnage  was  a  little  less  than  one  thousand  tons. 
She  was  propelled  by  a  screw,  and  her  usual  speed  was  not  far 
from  ten  miles  an  hour.  She  was  on  one  of  her  regular  trips 
between  New  York  and  Portland,  Maine,  bound  east,  having 
left  her  dock  in  New  York  a  little  after  four  o'clock  in  the 
afternoon  of  the  same  day.  About  eleven  o'clock  at  night,  a 
very  thick  fog  came  on,  which  lay  low  upon  the  water,  and 
it  was  impossible  to  see  a  vessel  at  any  considerable  dis- 
tance. Ordinary  signal  lights  were  of  but  little  use.  The 
mate's  watch,  consisting  of  the  able  seaman  and  himself 
only,  commenced  on  the  schooner  at  eight  o'clock.  The 
mate  was  at  the  wheel  and  the  seaman  on  the  lookout  until 
the  fog  came  on,  or  a  little  after.  The  mate  then  called  the 
seaman  to  the  wheel  and  went  himself  into  the  cabin,  for 
the  fog  horn.  On  coming  out  he  went  forward  near  the 
foremast  and  blew  the  fog  horn  at  short  intervals,  acting  at 
the  same  time  as  lookout.  He  then  came  aft  and  gave  the 
horn  to  .the  man  at  the  wheel,  with  directions  to  blow  it. 
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Then  he  went  below  again  and  called  the  captain.    Coming 
on  deck  soon  after,  he  went  forward  and  let  go  the  jib  sheets 
and  superintended  the  navigation  of  the  vessel,  as  she  came 
aboat  on  her  port  tack.    The  man  at  the  wheel  steered  the 
vessel,  gave  the  necessary  attention  to  the  sails  aft,  as  she 
came  abont,  and  did  all  that  was  done  toward  blowing  the 
fog  horn  after  he  was  assigned  that  duty  by  the  mate.    Soon 
after  the  vessel  got  on  her  port  tack,  the  captain  came  on 
deck  and  looked  under  the  sails  to  the  starboard.     Down  to 
that  time,  after  the  vessel  had  come  abont,  the  blasts  of  the 
fog  horn  had  all  been  given  on  the  port  side,  and  the  sound  to 
the  starboard  was  obstructed  by  the  sails.    The  captain  at 
once  directed  that  the  horn  be  blown  on  the  starboard  side. 
This  order  was  obeyed,  a  single  blast  only  being  given.    Al- 
most immediately  afterwards  the  steamer  appeared  through 
the  fog  and  struck  the  schooner  on  her  starboard  quarter, 
about  fifteen  feet  from  the  stem.     The  steamer  passed  by 
without  stopping,  and,  in  so  doing,  broke  oflf  the  entire  stem 
of  the  schooner.     Soon  afterwards  the  schooner  filled  and 
sank.    After  the  schooner  got  about  on  her  port  tack,  the 
mate  went  aft  to  the  mainmast  on  the  port  side,  and  remained 
there  until  the  collision.      The  lights  of  the  steamer  were  not 
seen  until  just  before  j;he  steamer  herself  came  in  view,  and 
that  was  only  a  few  moments  before  the  vessels  came  to- 
gether.    The  course  of  the  schooner  was  directly  across  the 
track  of  the  steamers  bound  east  from  New  York,  and  leaving 
their  docks  that  afternoon  from  four  to  six  o'clock.     Their 
courses  and  position  at  the  diflEerent  hours  in  the  night  were 
well  understood  by  those  accustomed  to  navigate  the  Sound, 
and  they  were  regularly  due  in  that  place  about  the  time  the 
fog  came  on.     Fog  whistles  were  heard  on  the  schooner  a 
considerable  time  before  the  collision,  and  they  indicated  the 
close  proximity  of  several  of  the  steamers.      The  mate  heard 
whistles  when   the   schooner  was  going  about,  and  after- 
wards.   Some  of  the  steamers  he  had  seen  before  the  fog 
came  on.  After  he  got  on  the  port  tack  he  heard  whistles  near 
by,  but  gave  no  special  attention  to  the  sounding  of  the  horn. 
Vol.  XVn.— 7 
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No  torch  light  was  exhibited  from  the  schooner.  The  torch 
was  in  the  cabin,  but  was  not  brought  on  deck.^  Soth 
the  Eleanora  and  the  Transit  had  the  ordinary  regnlatioiL 
lights  set  and  bnming.  In  June,  1871,  the  board  of  super- 
vising inspectors,  appointed  under  the  Act  of  Febmary  28th, 
1871,  (16  Z7.  S.  Stat,  at  ZarffSy  449,)  recommended  certain 
fog  signals  to  be  observed  by  steamers,  sailing  vessels  and 
other  craft.  Among  other  recommendations  was  the  follow- 
ing :  '  Sailing  vessels,  and  eveiy  craft  'J)ropelled  by  sails,  upon 
the  ocean,  lakes,  and  rivers,  shall,  when  on  their  starboard 
tack,  sound  one  blast  of  their  fog  horn ;  when  on  their  port 
tack,  they  shall  sound  two  blasts  of  their  fog  horn ;  when 
with  the  wind  free  or  running  large,  they  shall  sound  three 
blasts  of  their  fog  horn ;  when  lying  to  or  at  anchor,  they 
shall  sound  a  general  alarm.  In  each  instance,  the  above  sig- 
nals shall  be  sounded  at  intervals  of  not  more  than  two  min- 
utes.' This  Rule  was  approved  by  the  Secretary  of  the  Trea- 
sury and  promulgated  from  the  Department,  July  18th,  1871. 
Printed  copies  were  sent  to  the  custom  houses  generally,  for 
distribution  on  board  of  vessels.  In  October,  1873,  the  col- 
lectors of  customs  were  instructed  by  the  Department  to  issue 
to  each  sailing  vessel,  with  its  other  regular  papers,  two  cop- 
ies of  a  circular  intended  to  bring  the  Eules  to  the  attention 
of  navigators,  and  to  enjoin  their  observance.  A  supply  of 
these  circulars  was  furnished  to  collectors  generally,  but  none 
appears  to  have  been  sent  to  Port  Jefferson,  a  small  port  on 
Long  Island,  where  the  Transit  was  registered,  until  after  the 
collision  occurred.  No  direct  evidence  has  been  produced  to 
show  that  actual  notice  of  the  Eule  had  been  given  to  the 
captain  or  the  mate  of  the  Transit,  but  it  is  abundantly  estab- 
lished that  the  circulars  were  distributed  generally  to  the  cus- 
tom houses  of  the  country,  and  had  been  furnished  to  vessels 
in  accordance  with  the  instructions.  The  evidence  also  es- 
tablishes the  fact  that  this  Eule  was  generally  understood 
and  acted  upon  by  all  careful  and  prudent  navigators  in  Long 
Island  Sound,  and  by  those  sailing  into  and  out  of  the  har- 
bor of  New  York.    In  August,  1875,  it  had  been  generally 
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adopted,  by  common  consent,  as  a  rale  of  navigation.  This 
Snle  was  not  observed  by  the  Transit.  She  sounded  only  one 
blast  of  her  fog  horn  while  on  her  port  tack,  instead  of  two, 
as  the  Rule  required.  The  Eleanora  was,  in  all  respects, 
properly  manned  and  equipped.  She  ran  on  her  usual 
courses  and  at  her  usual  speed,  from  the  time  she  left  her 
dock  in  New  York,  until  she  became  enveloped  in  the  fog. 
She  had  at  all  times,  down  to  the  moment  of  the  collision, 
competent  lookouts  properly  stationed  on  deck  and  perform- 
ing their  duties.  When  she  reached  the  fog,  no  special  or- 
ders were  given  to  slacken  her  speed,  but  it  was  a  rule  of  the 
boat  to  let  the  speed  run  down  while  the  fog  whistles  were 
being  sounded.  Soon  after  the  steamer  got  into  the  fog  she 
commenced  blowing  her  fog  signals,  and  kept  them  up  at 
proper  intervals  until  the  vessels  came  together.  When  the 
engineer  heard  the  fog  signals,  he  closed  the  throttle  valve 
somewhat  and  opened  the  furnace  doors,  to  let  the  steam  run 
down,  BO  that,  when  the  collision  occurred,  the  steamer  was 
going  at  somewhat  less  than  full  speed,  without  any  direct 
orders  to  that  effect  having  been  given.  The  Eleanora  had 
been  running  for  a  considerable  time  in  company  with  the 
eastern  bound  steamers  leaving  New  York  that  afternoon. 
Some  ran  to  the  north  and  some  to  the  south  of  her.  Their 
fog  signals  were  plainly  heard  from  her.  Fog  horns  were 
also  occasionally  heard.  None,  however,  were  recognized  as 
near  by  until  a  single  blast  was  heard  but  a  moment  or  two 
before  the  collision.  The  captain  was  then  on  deck,  and  he 
promptly  gave  the  orders  to  port  the  wheel  and  to  stop  and 
back.  AH  these  orders  were  obeyed,  but,  before  much  change 
was  made  in  the  course,  or  the  speed  could  be  stopped,  the 
vessels  came  together.  After  the  collision  the  steamer  ran 
out  of  sight  of  the  schooner  in  the  fog,  before  she  was  finally 
stopped.  She  then  came  back  and  did  all  that  could  be  done 
to  save  life  and  property.  The  fog  signals  of  the  other  pass- 
ing steamers  were  distinctly  heard  and  recognized  from  the 
Eleanora  until  they  had  passed  beyond  hearing  distance.   The 
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report  of  the  commiBsioner  as  to  the  amount  of  damages  in 
both  cases  is  sustained  by  the  evidence." 

Horace  Ba/mard^  for  the  libellants. 

F.  A.  Wilcox,  for  the  claimants. 

"Waitb,  Ch.  J.  1  have  had  no  diflScnlty  in  reaching  the 
conclusion  that  both  vessels  are  responsible  for  this  collifiion. 
A  simple  slackening  of  speed  by  a  steamer  in  a  fog  is  not 
always  enough.  She  must  run  at  a  moderate  speed,  {JSev. 
Stat,  sec,  4,233,  livle  21,)  and  is  never  justified  in  coming  in 
collision  with  another  vessel,  if  it  be  possible  to  avoid  it 
{Sup.  Ins.  Rule  IV.)  This  implies  such  a  speed  only  as  is 
consistent  with  the  utmost  caution:  Having  complete  con- 
trol of  herself,  and  being  capable  of  so  much  damage  if  a 
collision  does  take  place,  the  law  has  imposed  on  her  the  obli- 
gation of  so  directing  her  own  movements,  in  the  midst  of 
the  uncertainties  of  a  fog  at  sea,  as  to  be  at  all  times  under 
easy  command.  If  she  fails  in  this  she  must  suffer  the  con- 
sequences. Her  rate  of  speed  must  be  graduated  according 
to  the  circumstances.  The  more  dense  the  fog  the  greater 
the  necessity  for  moderation.  The  object  is  to  keep  her,  if 
possible,  under  such  control  that  she  can  be  stopped  after 
another  vessel,  with  which  she  is  in  danger  of  collision,  may 
be  seen,  or  otherwise  discovered.  She  has  the  right  to  assume 
that  other  vessels  will  perform  their  duties  and  act  accord- 
ingly, but  she  has  no  right  to  disregard  any  obligation  placed 
on  herself. 

Guided  by  these  rules,  which  are  well  settled,  it  is  easy  to 
see  that  the  Eleanora  was  in  fault  for  going  at  too  great  a 
rate' of  speed.  She  was  running  in  a  dense  fog,  where  the 
ordinary  signal  lights  were  of  no  use,  and  objects  could  not 
be  seen  much,  if  any,  more  than  her  own  length  away.  Her 
officers  and  men  appear  to  have  been  watchful  on  deck,  and 
a  vigilant  lookout  was  maintained,  but  her  engineer,  at  his 
place  in  the  engine-room,  was  left  to  act  only  on  his  general 
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orders  to  slacken  speed  when  the  fog  whistles  were  being 
blown.  He  did  not  know  whether  the  fog  was  dense  or  not, 
and  he  contented  himself  with  opening  the  furnace  doors,  to 
let  the  steam  run  down,  and  shutting  off  the  throttle  valve 
somewhat ;  how  much  does  not  distinctly  appear.  No  orders 
were  given  to  him  from  the  deck.  It  is  true,  the  witnesses, 
some  of  them,  say  she  was  going  as  slow  as  she  could  and 
have  her  wheels  pass  the  centre ;  but  in  this  they  are  evi- 
dently mistaken.  The  fog  horn  of  the  Transit  was  heard  be- 
fore the  vessel  herself  came  in  sight.  As  soon  as  it  was  heard, 
the  orders  to  stop  and  back  were  given  and  obeyed.  Notwith« 
standing  this  the  steamer  kept  on  until  the  schooner  came  in 
sight,  then  ran  over  the  schooner,  and  then  ran  again  out  of 
sight  in  the  fog,  before  coming  to  a  stop.  In  this  way  the 
steamer  must  have  run  three  or  four  times  her  length,  under 
a  reversed  engine,  against  a  head  tide  of  two  milQs  an  hour* 
It  needs  no  argument  to  show  that  this  could  not  have  been 
done  if,  as  claimed,  when  the  order  to  stop  and  back  was 
given,  she  was  under  no  more  than  mere  steerage  way,  or  if  she 
had  been  going,  since  she  came  into  the  fog,  at  least  half  an 
hour  before,  with  her  throttle  valve  to  any  considerable  extent 
closed,  and  her  steam  running  down.  To  my  mind  it  is  clear 
she  was  doing  what  is  too  often  done  under  such  circum- 
stances, taking  the  risks  of  running  too  fast. 

As  to  the  Transit  I  have  had  no  more  difficulty  than  with 
the  steamer.  Confessedly,  she  did  not  exhibit  a  torch  light. 
She  was  sailing  in  what  she  knew,  or  ought  to  have  known, 
was  a  common  thoroughfare  of  approaching  steam  vessels  at 
the  time.  Their  fog  signals  were  heard  from  various  direc- 
tions, and  she  was  heading  on  a  course  crossing  their  regular 
tracks.  The  statutory  Rule  is  imperative,  that  every  sailing 
vessel  "  shall,  on  the  approach  of  any  steam  vessel  during  the 
night  time,  show  a  lighted  torch  upon  that  point  or  quarter  to 
which  such  steam  vessel  shall  be  approaching."  {Rev.  Staty 
sec,  4,234.)  No  sailing  vessel  has  a  right  to  disregard  this 
regulation  because  she  thinks  it  unimportant.     If  she  knows 
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of  the  approach  of  a  steam  veBsel  she  most  exhibit  the  light, 
or  take  the  risks  of  loss  occasioned  by  its  absence. 

In  this  case  no  attention  was  paid  to  the  Kule.  The  light 
was  not  only  not  exhibited,  but  the  torch  was  not  brought  on 
deck.  If  exhibited,  possibly  it  might  not  have  been  seen  &r 
enough  away  to  have  done  any  good ;  but  snch  a  possibility 
furnishes  no  excuse  to  the  vessel  for  its  absence.  Nothing 
short  of  an  absolute  certainty  that  it  could  do  no  good,  to  be 
established  by  proof  on  the  trial,  will  justify  an  omission  to 
obey  the  Kule.  In  a  fog,  all  vessels  must  do  all  that  is  re- 
quired of  them  by  law  or  usage.  While  more  is  demanded  of 
a  steamer  than  a  sailing  vessel,  it  is  as  important  that  the 
sailing  vessel  should  obey  all  the  rules  prescribed  for  her,  as 
that  the  steamer  should  not  neglect  those  which  are  to  govern 
her.  Actual  safety  is  dependent  upon  a  strict  performance 
by  each,  of  all  their  respective  duties.  While  the  Transit 
was  sailing  on  her  starboard  tack,  while  she  was  coming 
about,  and  while  she  was  on  her  port  tack,  fog  signals  from 
steamers  in  her  immediate  neighborhood  were  heard,  and  it 
is  by  no  means  certain  that  some  of  them  did  not  come  from 
the  Eleanora.  It  was  not  proper  to  assume  that  the  torch 
light  would  iave  done  no  good.  It  was  her  duty  to  exhibit 
such  a  signal,  and,  under  the  circumstances  of  this  case,  I 
cannot  but  consider  it  a  fault  that  she  omitted  to  do  so. 

But,  even  if  this  were  otherwise,  her  failure  to  give  two 
blasts  of  the  fog  horn  while  on  the  poii;  tack  was,  certainly,  a 
fault.  The  testimony  taken  since  the  appeal  leaves  no  doubt 
on  my  mind  that,  when  this  collision  occurred,  in  1875,  the 
recommendation  of  the  supervising  inspectors  in  respect  to 
special  signals  to  indicate  the  course  and  movements  of  sailing 
vessels  during  a  fog,  had  been  adopted  by  navigators  in  Long 
Island  Sound  and  in  and  about  the  harbor  of  New  York,  as  part 
of  their  "  language  of  the  sea,"  and  that  it  had  been  so  long  in 
use  as  to  make  it  a  fault  on  the  part  of  the  schooner,  if  it  was 
not  known  and  understood  by  those  responsible  for  her  navi- 
gation. The  supervising  inspectors  had  no  power  to  pre- 
scribe rules  which  would  have  the  force  of  law,  for  the 
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goyemment  of  eailiBg  vessels,  and  they  did  not  attempt  to  do 
8o.    Their  absolute  authority  did  not  extend  beyond  steam 
vessels,  but  they  certainly  had  the  authority  to  suggest  rules 
for  the  consideration  of  sailing  vessels,  by  which  their  con- 
duct towards  steamers  should  be  regulated,  and  these  rales, 
if   generally  acted    upon    by   navigators,    might    in    time 
become  binding,  as  usages  of  the  sea.     The  suggestions  of 
the  supervising  inspectors  were  eminently  practical.     They 
were  approved  and  promulgated  by  the  Secretary  of  the 
Treasury  more  than  four  years  before  this  accident.    They 
were  immediately  taken  up  and  acted  upon  to  some  extent. 
Two  years  afterwards,  extraordinary  efforts  were  made  by  the 
Government  to  give  them  publicity  and  to  secure  their  ob- 
servance.    It  is  possible  that  these  efforts  had  not  been  put 
forth  at  the  little  port  of  Port  Jefferson,  where  the  Transit 
was  registered,  but  it  is  quite  certain  that  the  suggestions 
were  known  and  acted  upon  in  almost  every  other  port  she 
entered  from  the  time  of  their  promulgation  until  the  col- 
lision.   Under  these  circumstances,  if  her  officers  had  not 
learned  of  this  new  sound  in  fog  language  at  cea,  they  must 
be  considered  as  unfit  for  the  positions  they  occupied,  and 
the  consequences  of  their  .ignorance  must  be  visited  on  her. 
The  Eleanora,  when  she  heard  the  one  blast  of  the  fog  horn 
almost  ahead,  acted  as  if  the  vessel  from  which  the  sound 
came  was  on  the  starboard  tack,  and  put  her  wheel  to  port. 
This,  if  the  signal  had  indicated  the  truth,  would  have  been 
right,  and  quite  likely  would  have  avoided  a  collision.    As 
the  fact  was,  the  movement  was  exactly  wrong,  since  it 
brought  the  steamer  on  to  the  schooner.     If  the  wheel  had 
been  put  to  starboard,  and  the  steamer  swung  the  other  way, 
as  would  likely  have  been  done  if  two  blasts  of  the  horn  had 
been  given  instead  of  one  only,  a  passage  under  the  stem 
might  have  been  made  in  safety. 

The  Transit  too  was,  I  think,  short  handed  on  deck  at  the 
time.  While  the  nxmiber  of  her  crew  may  have  been  suffi- 
cient, and  two  might  have  been  enough  for  a  watch  on  deck, 
nnder  some  circumstances,  it  is  easy  to  see  that  a  mate,  who 
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was  attending  to  the  navigation  of  a  yessel  and  letting  go  her 
sails  while  going  abont  in  a  fog,  was  in  no  condition  to  act  as 
lookont  on  the  watch  for  the  fog  signals  from  steam  vessels 
which  might  momentarily  be  expected ;  and  that  a  man  at 
the  wheel,  steering  the  vessel  and  looking  after  the  sails  aft,  as 
they  came  about,  would  not  be  likely  to  give  as  mncli  atten- 
tion to  the  fog  horn  as  the  necessities  of  the  case  for  the  time 
being  required.  This  is  shown  by  the  fact  that,  although  the 
steamers  were  due,  and  approaching  from  the  west,  the  horn 
was  not  sounded  in  that  direction  imtil  after  the  captain  came 
on  deck,  which  was  but  just  previous  to  the  collision.  Until 
then,  the  sound  in  the  direction  of  the  danger  had  been  ob- 
structed by  the  sails.  A  fog  horn,  at  the  best,  can  be  heard 
only  for  a  comparatively  short  distance,  and  is  by  no  means 
reliable  for  signal  purposes  under  all  circumstances.  Hence,. 
it  is  important  that  those  who  are  responsible  for  its  use 
should  be  vigilant  and  attentive.  As  it  is  the  way  prescribed  by 
law  for  giving  information  as  to  the  position  of  a  sailing  vessel 
in  a  fog,  when  sight  is  of  but  little  use,  the  duties  of  the  man 
who  has  it  in  charge  are  as  important  as  those  of  a  lookout 
under  other  circumstances.  Steamers  are  bound  to  keep  out 
of  the  way  of  sailing  vessels,  but  sailing  vessels  must,  in  the 
night  and  in  a  fog,  by  the  use  of  the  prescribed  signals,  fur- 
nish the  steamer  with  the  means  of  knowing  how  this  may 
be  done.  This  duty  on  the  part  of  the  sailing  vessel  is  a& 
obligatory  as  that  of  the  steamer  to  keep  away. 

Both  vessels  being  in  fault,  as  between  themselves,  the 
damages  must  be  apportioned.  Castner  and  others,  who  sue 
the  Eleanora  alone,  for  the  cargo,  are  entitled,  under  the  rule 
in  the  case  of  The  AUas^  (93  U.  /SI,  302,)  to  a  decree  for  the 
full  amount  of  their  loss ;  and,  as  the  Transit,  if  she  had  been 
joined,  would  have  been  liable  for  one-half  this  loss,  a  credit 
may  be  allowed  the  Eleanora,  on  the  decree  in  favor  of  the 
owners  of  the  Transit,  for  a  sum  equal  to  one-half  of  the 
damages  to  the  cargo.  Although  separate  libels  were  filed 
by  the  owners  of  the  vessel  and  the  owners  of  the  cargo,  they 
constitute,  in  effect,  but   a  single  suit.     They  have  been 
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heard  together  and  submitted  on  fhe  same  evidence.  Hav- 
ing all  parties  before  it,  the  Court  may  do  what  it  would  have 
done  if  there  had  been  but  one  libel,  that  is  to  say,  divide  the 
damages  of  the  collision  throughout  between  the  two  collid- 
ing vessels.  A  formal  claim,  to  that  effect,  on  the  part  of  the 
Eleanora,  is  not  necessary.  It  is  rare  that,  in  any  case,  a  de- 
fending vessel  makes  a  demand  for  a  division  of  damages.  A 
complete  defence  is  generally  insisted  upon  in  the  pleadings, 
and  the  apportionment  is  made  by  the  Court,  on  the  facts  as 
they  are  finally  developed  at  the  hearing.  It  is  unnecessary  to 
decide  what  the  rule  in  this  particular  would  be  if  the  Elea- 
nora had  not  been  subjected  in  the  suit  for  the  cargo,  because 
here  she  has  been,  and  that,  too,  upon  the  very  testimony  sub- 
mitted in  the  suit  between  the  two  vessels.  The  fund  be- 
longing to  the  Transit,  growing  out  of  the  collision,  is  in 
Court,  and  no  injustice  is  done  by  using  it  to  reimburse  the 
Eleanora  for  what  she  has  paid  for  the  Transit,  on  account  of 
the  mutual  fault  of  the  two  vessels. 

While  the  allowance  made  by  the  commissioner  in  his  re- 
port for  the  value  of  the  Transit  seems  large,  I  think  it  is  sus- 
tained by  the  evidence.  As  to  the  other  exceptions  to  the 
report  in  the  case  of  Davis,  it  is  sufficient  to  say  they  are 
overruled.  The  exceptions  in  the  other  case  have  not  been 
seriously  insisted  upon  here.  A  decree  may  be  entered  in 
favor  of  the  libellants  in  the  suit  of  Castner  and  others,  for 
11,114  17,  and  interest  at  six  per  cent,  from  October  25th, 
1875,  until  the  date  of  the  decree.  In  the  case  of  Davis  and 
others,  the  damage  to  the  vessel  and  freight  amounted  to 
$4,660  14 ;  one-half  of  this  is,  $2,330  07 ;  deduct  one-half  of 
the  value  of  the  cargo,  $557  08,  and  the  balance  due  to  the 
Transit  is  $1,772  99 ;  to  which  add  interest  at  the  rate  of  six 
per  cent.,  from  October  23d,  1875,  to  the  date  of  the  decree. 
In  the  case  of  Castner,  a  decree  may  be  entered  against  the 
Eleanora  for  costs  in  both  Courts.  In  the  case  of  Davis,  the 
libellants  are  entitled  to  costs  in  the  District  Court,  but,  as 
both  parties  appealed,  the  costs  in  this  Court  may  be  equally 
divided  between  them. 
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Under  Rule  4  of  the  statntory  navigation  Rnles,  (Rev,  Stat.f  §  4,28S,)  requir- 
ing "  steam  yeesels,  when  towing  other  vessels,"  to  "carry  two  bright  white 
mast-head  lights  verticaUy/'  and  requiring  that  each  of  those  masthead 
lights  shall  be  of  the  same  character  and  construction  as  the  mast-head  lights 
prescribed  by  Rule  8,  a  steam  tug,  which  has  no  mast,  and  cannot  carry  a  light 
at  her  mast-head,  must  carry  two  bright  white  lights  vertically,  of  a  character 
to  be  visible  ^Ye  miles  away,  on  a  dark  night,  with  a  clear  atmosphere,  and  so 
constructed  as  to  show  a  uniform  and  nnbroken  light  ahead,  and  from  tea 
points  on  one  side  to  ten  points  on  the  other,  of  the  tug. 

Whether,  if  two  lights  of  a  power  equal  to  what  is  required  for  mast-head  lights 
are  suspended  vertically  on  the  flag-staff  at  the  stern  of  a  tug,  in  such  a  man- 
ner as  to  show  a  uniform  and  unbroken  light  ahead  over  an  arc  of  twenty 
points  of  the  compass,  they  would  be  the  legal  equivalent  of  two  mast-bead 
lights,  qitere. 

If  circumstances  are  such  as  to  make  it  proper  for  a  steam  tug  to  keep  a  tow 
400  or  500  feet^  behind  her,  she  should  be  specially  careful  not  only  to  notify 
approaching  vessels  that  a  tow  is  following,  but,  as  near  as  may  be,  where 
it  is. 

Whether  Rule  IX  of  the  board  of  supervising  inspectors  appointed  nnder  the 
authority  of  the  Act  of  February  28th,  1871,  (16  U,  8.  Stai,  ai  Large,  440. 
Rev,  Stat.  §§  4,406  and  4,412,)  has  the  force  of  law  in  respect  to  the  lights 
to  be  carried  on  canal  boats  and  barges,  while  being  towed  by  steam  yeaaels, 
quere. 

(Before  Waitb,  Ch.  J.,  Southern  District  of  New  York,  August  28th,  187».) 

These  were  cross  libels  filed  in  the  District  Court,  in 
Admiralty,  for  a  collision.  John  H.  Starin,  as  owner  of 
the  barge  James  A.  Burden,  sued  the  schooner  Jesse  Wil- 
liamson, Jr.,  for  damages  to  the  barge  while  being  towed  by 
the  steam  tug  Blanche  Page,  through  a  collision  between  the 
barge  and  the  schooner.  William  H.  Sise  and  others,  as 
owners  of  the  schooner,  sued  the  tug  and  the  barge,  for  dam- 
ages to  the  schooner  by  the  same  collision.  The  District 
Court  dismissed  the  libel  against  the  schooner,  and  gave  a 
decree  for  the  libellants  in  the  suit  against  the  tug  and  the 
barge.    Starin,  the  owner  of  the  tug  as  well  as  of  the  barge, 
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appealed  to  this  Court,  in  both  enits.    The  decision  of  the 
District  Court,  (Blatohfobd,  J.,)  was  as  follows :  "  On  the 
evening  of  the  2d  of  November,  1875,  after  dark,  the  schooner 
Jesse  Williamson,  Jr.,  collided  with  the  barge  James  A.  Bur- 
den, which  was  in  tow,  on  a  hawser,  of  the  steam  tug  Blanche 
Page.     The  bowsprit  of  the  schooner  entered  the  port  side 
of  the  cabin  in  the  after  part  of  the  deck  of  the  barge,  and 
upset  a  stove  which  had  fire  in  it,  and  the  barge  took  fire  and 
burned  up,  with  her  cargo.    The  schooner,  also,  was  injured. 
John  H.  Starin,  the  owner  of  the  barge  and  of  the  tug,  sues 
the  schooner  to  recover  for  the  loss  of  the  barge,  and  of  her 
cai^o,  which  the  barge  was  carrying  on  freight.    The  owners 
of  the  schooner  sue  the  tug  and  the  barge  to  recover  for  the 
damage  done  to  the  schooner.    The  collision  took  place  a  short 
distance  to  the  westward  of  Throgg's  Point,  the  schooner  be- 
ing bound  to  the  eastward,  and  the  tug  and  barge  to  the  west- 
ward.   The  libel  in  the  suit  against  the  schooner  sets  forth, 
that  the  hawser  by  which  the  barge  was  towed  was  about  80 
&thom8  long ;  that,  after  the  tug  had  passed  around  Throgg's 
Point,  the  schooner  was  discovered  by  those  in  charge  of  the 
barge,  to  the  leeward  of  the  tug,  and  showing  only  her  red 
light ;  that,  at  that  time,  the  barge  was  following  after  the  tug 
almost  in  a  straight  line,  but  heading  a  little  to  the  windward 
of  her,  the  wind  being  from  the  northwest  or  thereabouts  ; 
that  the  schooner  passed  the  tug,  on  the  port  hand  of  the  tug, 
at  such  a  distance  that  she  could  easily  have  cleared  the  barge 
also,  if  a  proper  lookout  had  been  kept,  so  as  to  see  the  barge, 
or  if  proper  care  had  been  taken  in  reference  to  the  naviga- 
tion of  the  schooner ;  that,  as  soon  as  the  schooner  was  seen 
by  the  master  of  the  barge  to  be  approaching  the  barge  in 
such  a  way  as  to  render  a  collision  probable,  the  helm  of  the 
barge  was  put  hard-a-port,  and  the  schooner  was  loudly  hailed 
to  keep  away  from  the  barge,  which  it  was  even  then  possible 
for  her  to  do  by  porting  her  helm,  but,  without  making  any 
such  change,  she  kept  on,  and  ran  into  the  barge ;  that  the 
tng  and  the  barge  had  all  the  regulation  lights  properly  set 
and  burning  brightly ;  and  that  the  collision  was  caused  by 
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the  negligence  and  carelessness  of  those  in  charge  of  the 
schooner,  in  that,  among  other  things,  she  had  no  lookout 
properly  performing  his  duty,  and  she  did  not  continue  her 
course  to  pass  the  barge  on  the  port  hand,  as  there  was  ample 
room  for  her  to  do,  there  being  nothing  whatever  in  her  way, 
and  she  did  not  tak^  proper  measures  to  avoid  the  barge  by 
changing  the  course  she  was  on  when  she  was  hailed.  The 
answer  of  the  schooner  alleges,  that,  when  the  schooner  was 
about  two  miles  to  the  westward  of  Throgg^'s  JN"eck,  and  sail- 
ing on  an  easterly  course,  in  about  the  middle  of  the  channel, 
she  discovered  the  green  light  and  the  white  Ught  of  a  vessel 
about  one  point  over  her  port  bow,  and  apparently  distant 
about  2i  or  3  miles,  which  lights  approached  the  schooner, 
and  shortly  changed,  showing  both  green  and  red  lights ;  that, 
when  still  nearer  to  the  schooner,  said  vessel  closed  her  green 
light,  and  showed  the  red  and  white  only ;  that,  at  that  time, 
said  vessel  and  the  schooner  (which  was  moving  at  the  rate 
of  about  six  knots  an  hour)  had  approached  so  that  said  red 
light  bore  over  the  schooner^s  port  bow,  and  distant  about 
half  the  distance  between  the  schooner  and  the  New  York 
shore,  and  had  gone  so  far  by  the  course  of  the  schooner,  as 
to  be  entirely  out  of  her  track ;  that,  within  a  short  time 
afterwards,  the  lookout  on  the  schooner  discovered  a  barge, 
which  proved  to  be  in  tow  of  said  vessel,  (which  was  a  tug,) 
on  a  very  long  hawser,  (of  about  100  fathoms  in  length,)  which 
barge  was  far  to  the  southward  of  the  course  of  the  tug,  and 
heading  nearly  across  the  channel,  into  which  position  the 
wind  and  tide  had  carried  her,  in  consequence  of  the  neg- 
lect and  mismanagement  of  those  in  charge,  and  the  length 
of  the  hawser  by  which  she  was  towed,  and  the  change  of 
course  of  the  tug  in  rounding  Throgg's  Point ;  that  there 
were  no  lights  visible  on  the  barge  and  no  lookout ;  that,  im- 
mediately on  discoverijig  her,  the  schooner  was  ported ;  that 
the  schooner  had  all  the  regulation  lights  properly  set  and 
burning  brightly,  and  a  careful  lookout  properly  stationed 
and  attentive  to  his  duties ;  and  that  the  collision  was  caused 
solely  by  the  carelessness  and  negligence  and  improper  sea- 
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manahip  of  those  in  charge  of  the  tag  and  barge,  in,  among 
other  things,  towing  the  barge  on  a  hawser  of  undue  and  un- 
safe length,  and  not  having  any  light  on,  or  lookont  or  proper 
person  in  charge  of,  the  barge.  The  libel  of  the  owners  of 
the  schooner  contains  the  same  averments  as  their  answer  to 
the  libel  of  the  owner  of  the  barge.  The  answer  of  the  owner 
of  the  tug  and  the  barge,  which  was  filed  after  the  other  three 
pleadings  had  been  filed,  avers,  that  the  tug  and  the  barge 
had  come  around  Throgg's  Point  on  the  starboard  side  of  the 
channel  and  as  near  to  the  starboard  edge  of  the  channel  as 
was  prudent ;  that,  after  the  tug  and  the  barge  had  just  passed 
around  Throgg's  Point,  the  schooner  was  discovered,  by  those 
in  charge  of  the  tug  and  those  in  charge  of  the  barge,  to  the 
leeward  of,  and  ahead  of,  the  tug,  bound  eastward  and  show- 
ing only  her  red  light ;  that  the  barge  in  tow  of  the  tug  was 
following  after  the  tug,  almost  directly  behind  her,  but  head- 
ing a  little  to  the  starboard  of  her ;  that  it  was  not  possible 
for  the  tug  and  the  barge  to  have  passed  on  the  other  side  of 
the  schooner ;  that,  at  the  time,  the  tug  had  all  the  regula- 
tion lights  properly  set  and  burning  brightly,  and  indicating 
that  she  had  a  vessel  in  tow,  and  the  barge  had  the  regula- 
tion light  also  properly  set  and  burning  brightly ;  and  that 
there  was  negligence  in  the  schooner,  causing  the  collision,  in 
that  she  did  not  take  proper  measures  to  avoid  the  barge  by 
porting  her  wheel,  and  changing  the  course  slie  was  on,  in 
time  to  avoid  the  barge,  and  in  that,  although  she  was  ap- 
proaching the  tug  and  the  barge  on  their  port  hand,  in  such 
a  way  as  to  head  for  the  barge,  and  in  such  a  way  that  the 
tug  could  not  possibly  draw  the  barge  out  of  the  way,  and 
that  the  barge  could  do  nothing  to  avoid  her,  except  to 
port  her  wheel,  which  she  did,  the  schooner  kept  on  her 
course  toward  the  barge  until  she  struck.  In  other  respects, 
the  answer  of  the  owner  of  the  tug  and  the  barge  contains 
the  same  averments  that  his  libel  does.  The  libel  of  the 
owner  of  the  barge,  in  averring  that  the  tug  and  the  barge 
had  all  the  regulation  lights  properly  set  and  burning  brightly, 
does  not  state  what  lights  either  vessel  had.    This  averment 
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is  contained  in  the  third  article  of  such  libel.  The  answer  to 
that  libel  denies  all  the  allegations  contained  in  such  third  ar- 
ticle, except  as  specificallj  admitted.  There  is  no  admission 
of  the  allegation  as  to  the  lights  on  the  tng  and  the  barge^ 
except  what  is  fonnd  in  the  statements  in  the  answer,  aboye 
recited,  respecting  the  green  light,  the  red  light  and  the  white 
light,  of  the  tug.  The  answer  states,  that  there  were  no  lights 
visible  on  the  barge,  and,  while  it  alleges  fault  in  the  tug  and 
the  barge,  in  that  the  barge  had  no  light,  it  does  not  allege, 
as  a  fault  in  the  tug,  that  the  tug  did  not  have  all  her  proper 
lights,  or  did  not  have  the  proper  lights  to  indicate  that  she 
had  a  vessel  in  tow.  So,  too,  the  libel  of  the  owners  of  the 
schooner  mentions  the  red,  the  green  and  the  white  lights  of 
the  schooner,  and  avers  that  there  were  no  lights  visible  on 
the  barge,  and  alleges  that  the  collision  was  the  fault  of  the 
tug  and  the  barge,  in  that  the  barge  had  no  light,  but  it  does 
not  allege  any  want  of  proper  lights  on  the  tug.  The  answer 
to  such  libel  alleges  that  the  tug  had  all  th6  regulation  lights 
properly  set  and  burning  brightly,  and  indicating  that  she 
had  a  vessel  in  tow,  and  that  the  barge  had  the  regulation 
light  (in  the  singular)  also  properly  set  and  burning  brightly, 
but  it  fails  to  state  what  lights  the  tug  had  or  where  they 
were  placed,  or  what  the  lights  were  which  indicated  that  she 
had  a  vessel  in  tow,  or  where  they  were  placed.  The  tug  had 
two  common  globe  lanterns,  with  white  lights,  one  above  the 
other,  about  2  feet  apart,  about  4  feet  from  the  top  of  her 
flag-stafi  aft,  and  she  had  a  white  head-light,  and  red  and 
green  lights.  Those  flag-staff  lights  aft  on  the  tug  were  not 
noticed  by  any  one  on  the  schooner.  The  barge  had  two 
globe  lanterns,  with  white  lights,  similarly  arranged  on  her 
flag-staff  aft.  They  were  not  noticed  by  any  one  on  the 
schooner.  The  pleadings  on  the  part  of  the  schooner  are  very 
unsatisfactory.  If  the  schooner  failed  to  see  any  towing 
lights  on  the  tug,  and  so  failed  because  the  tug  did  not  have 
proper  towing  lights,  and  thus  was  brought  suddenly,  and 
without  receiving  proper  warning,  into  the  presence  of  the 
barge,  and  that  was  believed  by  the  schooner  to  have  been  a 
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cause  contributing  to  the  collision,  it  was  to  be  expected  that 
averments  to  that  effect  would  be  found  in  snch  pleadings. 
But  there  are  none  of  snch  averments.  The  failure  to 
see  the  lights  aft  on  the  flag-staff  of  the  tug,  and  •  the  fail- 
ure to  aver  in  the  pleadings  that  they  were  not  seen  because 
they  were  not  proper  towing  lights,  would  show  that  there 
cotild  be  no  issue  regarded  as  raised  as  to  whether  such  lights 
were  proper  towing  lights,  if  only  the  averment  had  been 
made  in  the  libel  suit  of  the  owner  of  the  barge,  (which 
was  the  first  pleading  filed,)  that  the  tug  had  such  lights  as 
proper  towing  lights.  But,  the  averment  of  that  libel  is  only 
that  the  tug  had  all  the  regulation  lights,  and  that  averment 
is  denied  by  the  answer  of  the  schooner.  On  the  whole,  I 
think  the  question  must  be  examined  as  to  whether  the  lights 
which  the  tug  had  as  towing  lights  were  the  proper  regula- 
tion towing  lights.  Rule  4  of  the  '  Rules  for  preventing 
collisions  on  the  water '  contained  in  §  4,233  of  the  Revised 
Statutes,  provides  as  follows :  *  Steam  vessels,  when  towing 
other  vessels,  shall  carry  two  bright  white  mast-head  lights 
vertically,  in  addition  to  their  side  lights,  so  as  to  distinguish 
them  from  other  steam  vessels.  Each  of  these  mast-head 
lights  shall  be  of  the  same  character  and  construction  as  the 
mast-head  lights  prescribed  by  Rule  3.'  Rule  3  shows  that, 
by  a  ^  mast-head  light,'  as  spoken  of  in  Rules  3  and  4,  is 
meant  a  light  at  the  foi*ema8t-head,  in  a  steam  vessel  which 
has  a  foremast;  that  each  of  the  two  towing  lights  in 
such  a  steam  vessel  is  to  be  a  bright  white  Hglit,  of 
such  a  character  as  to  be  visible  on  a  dark  night,  with 
a  clear  atmosphere,  at  a  distance  of  at  least  five  miles, 
and  so  constructed  as  to  show  a  uniform  and  unbroken 
light  over  an  arc  of  the  horizon  of  twenty  points  of  the 
compass,  and  so  fixed  as  to  throw  the  light  ten  points 
on  each  side  of  the  vessel,  namely,  from  right  ahead  to  two 
points  abaft  the  beam  on  either  side ;  and  that  the  two  lights 
are  to  be  arranged  vertically,  and  are  to  be  in  addition  to  the 
green  and  red  side  lights.  Rule  4  states  the  object  of  this 
arrangement  of  white  lights  to  be  to  distinguish  towing  steam 
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vessels  from  other  steam  vessels.  This  tug  did  not  carry  sail 
and  had  no  foremast.  She  was,  however,  such  a  steam  vessel 
as  is  spoken  of  in  Sule  7,  and  was  required  to  carry  the  red 
and  green  side  lights,  and,  in  addition  thereto,  a  central  range 
of  two  white  lights,  the  after  light  being  carried  at  an  eleva- 
tion of  at  least  15  feet  above  the  light  at  the  head  of  the 
vessel,  the  head  light  being  so  contructed  as  to  show  a  good 
light  through  20  points  of  the  compass,  namely,  from  right 
ahead  to  two  points  abaft  the  beam  on  either  side  of  the 
vessel,  and  the  after  light  so  as  to  show  all  around  the 
horizon.  Such  central  range  of  two  lights  the  tug  was 
bound  to  carry,  as  a  steam  vessel,  when  not  towing,  and  she 
was  bound,  when  not  towing,  to  carry  two  lights  at  her  head, 
arranged  vertically.  '  The  light  at  the  head  of  the  vessel ' 
prescribed  in  Rule  7,  is  the  equivalent  of  the  light  ^  at  the 
foremast-head '  prescribed  in  Kule  3,  and,  where  a  towing 
steam  vessel  of  the  class  mentioned  in  Rule  3  is  required,  by 
Rule  4,  to  carry  two  bright  white  mast-head  lights  arranged 
vertically,  to  distinguish  her  from  other  steam  vessels  of  her 
class,  a  towing  steam  vessel  of  the  cliiss  mentioned  in  Rule  7 
is  required,  by  Rule  4,  to  carry  two  head  lights  arranged  verti- 
cally, to  distinguish  her  from  other  steam  vessels  of  her  class. 
I  considered  this  question  in  the  case  of  The  U.  S.  Chrant^ 
(7  Be7iedictj  195,)  very  fully,  and  arrived  at  the  conclusion, 
that,  under  provisions  of  law  such  as  are  now  f oimd  in  §  4,233 
of  the  Revised  Statutes,  a  steam  tug,  when  not  towing,  is 
bound  to  carry  a  light  at  the  head  of  the  vessel,  and  an  after 
light  in  a  central  range,  and  is  bound,  when  towing,  to  carry 
two  lights  at  her  head,  and  to  carry  them  vertically,  that  is, 
one  above  the  other,  and  to  dispense  with  the  after  light,  but 
still  to  carry  the  green  and  red  lights.  The  steam  tug,  in  the 
present  case,  did  not  have  two  head  lights  arranged  vertically. 
She  had  only  one  head  light.  The  idea  of  the  statute  is,  that 
one  white  head  light  shall  indicate  a  steam  vessel  not  towing, 
and  two  white  head  lights  shall  indicate  a  steam  vessel  towing; 
for,  it  expressly  forbids  sail  vessels,  whether  underway  or  being 
towed,  from  carrying  any  white  head  light.    As  there  is  to 


AUGUST.  1879.  118 


The  Jesse  WiHSumsaii,  Jr.     The  Blenche  Page  and  The  James  A.  BnrdeD. 

be  a  white  head  light,  in  the  front  of  the  vessel,  at  her  head, 
oonspicaous,  first  to  be  seen,  when  she  is  not  towing,  so  there 
are  to  be  two  of  them,  arranged  vertically,  one  above  the 
other,  in  the  front  of  the  vessel,  at  her  head,  conspicnons, 
first  to  be  seen,  when  she  is  towing.  The  object  is,  that  a 
tow  shall  be  indicated  to  other  vessels  by  the  lights  on  the 
tug,  at  the  earliest  possible  moment,  so  that  they  may  give 
both  tng  and  tow  a  suflSdiently  wide  berth.  For  th^it  pnr- 
pose,  the  towing  lights  are  to  be  head  lights,  aad  each  is  to 
be  of  the  brilliancy  and  size  and  in  the  position  of  the  nsual 
head  light.  In  the  present  case  the  tug  onght  not  to  have 
had  any  light  on  her  flag-staff  aft.  The  two  globe  lanterns  she 
had  aft  were  not  proper  towing  lights.  They  were  not  head 
lights,  and  were  not  calculated  to  attract  attention,  and  it  is 
not  shown  that  they  were  of  a  brilliancy  eqnal  to  that  of  the 
head  light.  If  the  tug  had  had  proper  towing  lights  at  her 
head,  in  the  same  position  with  the  head  light  which  she  did 
have,  it  is  quite  clear  that  they  would  have  been  seen  by  the 
schooner  as  soon  as  the  head  light  of  the  tng  was  seen. 
That  was  seen  by  the  schooner  a  long  distance  off,  aud  so 
were  the  red  and  green  lights  of  the  tug.  The  fact  that  the 
two  after  lights  on  the  tug  were  not  seen  from  the  schooner 
indicates  that  they  must  have  been  very  feeble  lights.  The 
schooner  had  no  proper  notice  that  the  tug  had  a  vessel  in 
tow,  and  the  failure  to  give  such  notice  was  a  fault  in  the 
tug,  which  contributed  to  the  collision.  The  barge  and  the 
tug,  as  one  vessel,  and  that  a  steam  vessel,  were  bound,  as  be- 
tween either  of  themselves  and  the  schooner,  to  keep  out  of 
the  way  of  the  schooner,  if  the  schooner,  on  the  one  hand,  and 
the  barge  and  the  tug,  on  the  other,  were  proceeding  in  such 
directions  as  to  involve  risk  of  collision,  although  the  barge 
was  being  towed  astern  of  the  tug ;  and  it  was  the  duty  of  the 
schooner,  as  well  as  her  privilege,  to  keep  her  course,  unless 
there  were  special  circumstances  rendering  a  departure  from 
these  requirements  necessary,  in  order  to  avoid  immediate 
danger.  {The  CUadon,  14  Moor^a  P.  C.  (7.,  92, 97 ;  The  War- 
rior^ Law  Bep.y  3  Adm,  dk  Eecl.y  553  ;  The  CivUta^  6  Ben- 
Vol.  XVn.— 8 
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edict,  809,  319 ;  The  U.  8.  Orani,  7  Id.,  195,  204,  205.)  The 
evidence  shows,  I  think,  that  the  sc^hooner  did  not  change 
her  conrse  so  as  to  embarrass  the  tug  or  the  barge.  She 
cleared  the  tug  and  she  had  no  reason  to  suppose  the  barge 
was  being  towed  behind  the  tng.  The  lights  which  the  baige 
had  were  as  feeble  to  indicate  her  presence  as  were  the  after 
lights  on  the  tng  to  indicate  there  was  a  tow.  The  fact  that 
the  schooner  saw  the  head  light  and  side  lights  of  the  tug 
and  did  not  see  the  two  lights  aft  on  the  barge,  indicates  that 
those  lights  were  defective,  as  a  warning  to  the  schooner, 
either  in  position,  or  size,  or  brilliancy.  The  obligation  rest- 
ing on  the  barge  and  the  tug,  to  keep  out  of  the  waj  of  the 
schooner,  imposes  on  them,  as  the  schooner  did  not  change 
her  course  to  their  embarrassment,  the  necessity  of  showing 
affirmatively  that  the  schooner  committed  a  fault  in  not 
changing  her  course,  or  that  there  were  special  circumstances 
which  required  her  to  do  something  which  she  did  not  do,  or 
to  avoid  doing  something  which  she  did.  The  libel  of  the 
barge  sets  forth,  as  a  fault  in  the  schooner,  that  she  had  no 
lookout  properly  performing  his  duty.  The  mate  of  the 
schooner,  with  two  seamen,  Blake  and  Saunders,  were  for 
ward  on  the  lookout,  when  the  lights  of  the  tug  were  first 
seen  from  the  schooner.  The  master  was  aft  by  the  wheel, 
and  a  seaman,  Frisbie,  had  the  wheel.  The  schooner  was 
heading  east.  The  mate  reported  to  the  master  a  green  light 
on  the  port  bow  *way  ahead.'  In  a  few  minutes  he  re- 
ported it  was  a  steamer  showing  a  white  bow  light,  and 
green  and  red  lights,  coming  nearly  for  the  schooner,  and 
then  he  reported  that  she  had  hidden  her  green  light  and 
showed  only  her  red  light  and  her  white  light.  The  master 
then  called  the  mate  aft,  and  he  came  aft,  and  then  the  master 
went  forward  himself,  telling  Frisbie  to  keep  the  schooner 
east  by  south,  which  was  done.  The  master  then  sent  aft  the 
two  men  who  were  forward,  to  get  ready  to  haul  aft  the 
main  sheet,  preparatory  to  turning  Throgg's  Point.  They 
started  aft,  but,  before  they  got  aft,  the  master  saw  the  barge 
rise  up  before  him.    He  ordered  his  wheel  hard-a-port,  and 
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the  order  was  obeyed,  but  the  barge  and  the  schooner  col- 
lided.    The  schooner,  from  the  time  she  sighted  the  tug, 
made  no  change  towards  the  tug  and  the  barge.    She  changed 
one  point  awaj  from  them,  from  east  to  east  bj  south,  and 
afterwards,  by  hard-a-porting,  she  changed  more  away  from 
them.     From  these  circumstances,  and  from  the  way  in  which 
the  vessels  stmck  each  other,  it  is  manifest  that  the  barge 
was  not  moving  either  west  or  west  by  north,  but  was  moving 
crosswise  of  those  courses,  to  the  northward.    I  am  not 
eatisfied,  from  the  evidence,  that  the  master,  or  any  one  else 
on  the  schooner,  ought  to  or  could  have  seen  the  barge  any 
sooner  than  she  was  seen,  or  that  there  was  any  deficiency  in 
the  lookout  on  the  schooner,  which  contributed  to  the  colli- 
sion.    The  libel  of  the  barge  also  alleges  fault  in  the  schooner, 
in  that  she  did  not  continue  her  course  to  pass  the  barge 
on  the  port  hand.    If  this  means,  that^  after  sighting  the  tug, 
the  schooner  changed  towards  the  tug  and  barge,  the  evidence 
shows  the  contrary.     8ach  libel  also  alleges  that  the  schooner 
took  or  kept  such  a  course  that  she  collided  with  the  barge. 
The  evidence  shows  that  she  changed  her  course  away  from 
the  barge,  as  soon  as  she  sighted  the  barge,  and  that  there  was 
no  fault  in  her  in  not  seeing  the  barge  sooner.    The  libel  of 
the  barge  also  alleges,  that  the  schooner  was  in  fault  because 
she  did  not  change  her  course  by  porting,  when  she  was  hailed 
from  the  barge.     It  appears  that  she  heard  no  hail,  and  it 
does  not  appear  that  she  ought  to  or  could  have  heard  any 
hail  which  the  barge  made,  and  it  is  shown  that  she  did  port 
as  soon  as  she  discovered  the  barge.    The  answer  of  the  tug 
and  the  barge  contains  no  averments  as  to  fault  in  the 
schooner,  which  are  not  covered  by  the  foregoing  observa- 
tions.   In  the  suit  against  the  tug  and  the  barge,  there  must 
be  a  decree  for  the  libellants  against  both  vessels,  with  costs, 
with  a  reference  to  ascertain  the  damages.    In  the  suit 
against  the  schooner,  the  libel  is  dismissed,  with  costs." 

This  Court  found  the  following  facts :  "  About  half-past 
seven  o'clock  in  the  evening  of  November  2d,  1875,  a  col- 
lision occurred  in  the  East  river,  near  Throgg's  Nect  be- 
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tween  the  schooner  Jesse  Williamson,  Jr.,  owned  bj  the  libel- 
lants  in  the  second  suit,  and  the  barge  James  A.  Burden,  b 
tow  of  the  tug  Blanche  Page,  both  owned  by  the  libellant 
in  the  first  suit.  The  evening  was  clear,  but  dark,  and  the 
moon  had  just  set.  The  wind  was  heavy  from  the  northward 
and  westward.  The  schooner  was  loaded  with  coal  and  on  a 
voyage  from  Port  Johnson,  New  Jersey,  to  Portsmouth,  New 
Hampshire.  Her  crew  consisted  of  a  captain,  mate,  three 
seamen  and  a  cook.  Her  regulation  lights  were  properly  set 
and  burning.  The  tug  was  on  her  way  from  New  Haven  to 
New  York,  and  towing  the  barge  astern,  by  a  hawser  at  least 
seventy  or  eighty  fathoms  long.  The  length  of  the  bai^ 
was  one  hundred  and  twenty  or  one  hundred  and  thirty  feet. 
The  lights  of  the  tug  were  as  f oUows — a  white  head  light 
forward ;  a  red  light  on  the  port  side ;  a  green  light  on  the 
starboard  side ;  and  two  white  globe  lanterns  on  the  flag-staff 
aft,  hung  one  above  the  other.  The  lights  aft  were  not  of  a 
character  to  be  visible  on  a  dark  night,  with  a  clear  atmos- 
phere, at  a  distance  of  five  miles,  and  were  not  otherwise  con- 
structed, or  fixed,  as  mast-head  lights.  The  barge  had  tvo 
white  globe  lanterns  hanging  one  above  the  other  from  her 
flag-sta£f,  burning  dimly,  but  no  other  lights  whatever.  The 
speed  of  the  tug,  with  her  tow,  was  five  or  six  miles  an  hour, 
and  that  of  the  schooner  somewhat  more.  The  usual  course 
from  the  East,  around  Throgg's  Neck,  is  southwest  by  south 
to  the  Point,  and  then  around  the  buoy  to  west-northwest. 
In  this  case,  the  tug,  when  she  rounded  the  buoy,  hauled  & 
point,  or  a  point  and  a  half,  further  north,  on  account  of  the 
wind.  The  schooner  was  steering  so  as  to  make  Throw's 
Point  as  close  as  she  could  with  safety,  because,  when  she 
rounded  the  Point,  she  would  be  compelled  to  come  up  more 
into  the  wiud.  She  had  on  deck  her  captain,  mate,  and  three 
seamen.  The  mate  was  on  the  lookout  and  the  two  seamen 
were  forward  with  him.  The  captain  was  aft  and  the  third 
seaman  was  at  the  wheel.  The  mate,  on  the  lookout,  saw  and 
reported  the  green  light  of  the  tug  oflE  the  port  bow,  then  the 
white  head  light,  then  the  red  light,  and  finally  the  green 
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light  shut  out.  No  other  lights  were  seen.  After  this  the 
eaptain  called  the  mate  aft  and  went  forward  on  the  lookout 
Umflelf.  Soon  after  getting  forward  he  sent  the  seamen  to 
tend  the  main  sheets,  on  rounding  the  Point.  The  schooner 
passed  the  tag  port  to  port,  at  a  safe  distance,  and  steadily 
kept  her  course.  The  red  light  of  the  schooner  was  seen 
from  the  tug  about  the  time  of  passing  the  buoy.  This  wad 
when  the  tug's  lights  were  first  discovered  from  the  schooner. 
The  vessels  could  not  then  liave  been  more  than  a  mile  apart, 
if  as  much  as  that.  The  red  light  of  the  .schooner  was  alone 
«een  from  the  tug.  Immediately  after  the  seamen  were  sent 
aft,  the  captain  saw  the  hull  of  the  barge  loom  up  close  by, 
out  of  the  darkness,  and  angling  across  the  schooner's  bow. 
He  saw  no  lights.  This  was  the  first  time  that  the  barge,  or 
anything  on  her,  had  been  seen  from  the  schooner.  The 
wheel  was  at  once  put  to  port,  but  not  in  time  to  avoid  a  col- 
lision. The  schooner  struck  the  barge  on  the  port  side,  fif- 
teen or  twenty  feet  forward  of  the  stem.  The  blow  knocked 
down  the  stanchions  and  joiner  work,  which  caught  fire  from 
a  stove.  The  barge  was  partially  burned  and  sunk,  with  her 
CBjrgo  on  board.  As  soon  as  the  man  at  the  wheel  of  the 
barge  saw,  by  the  way  the  schooner  was  coming,  that  a  col- 
lision was  possible,  he  ported  his  wheel,  and  then,  when  the 
schooner  lapped  the  barge,  starboarded  it,  hoping  to  swing 
the  stem  oflf.  The  commissioner's  report  as  to  damages  is 
supported  by  the  evidence.  Eule  IX  of  the  Rules  and  Regu- 
lations of  the  supervising  inspectors  appointed  under  the  au- 
thority of  the  Act  of  February  28th,  1871,  (16  U.  S.  Stat,  at 
Largey  440 ;  Reo.  Stat.^  sees.  4,405  and  4,412,)  is  as  follows : 
*  Steam  vessels,  when  towing  other  vessels,  shall  carry  two 
bright  white  mast-head  lights  vertically,  in  addition  to  their 
side  lights,  so  as  to  distinguish  them  from  other  steam  vessels. 
Each  of  these  mast-head  lights  shall  be  of  the  same  construc- 
tion and  character  as  the  mast-head  lights  which  other  steam 
vessels  are  required  to  carry ;  and,  in  addition  to  the  lights 
herein  referred  to,  when  engaged  in  towing  canal-boats  and 
barges,  or  both,  as  is  customary  on  the  Hudson  and  other 
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rivers,  white  lights  shall  also  be  carried  on  the  extreme  out- 
side of  the  tow  on  either  hand,  and  also  on  the  extreme  after 
part  of  the  same.'  This  Eule  was  approved  by  the  Secretaiy 
of  the  Treasury." 

Oeorge  A.  Blacky  for  the  schooner. 

Rohe^'t  D.  Benedict^  for  the  tng  and  the  barge. 

WxriE,  Ch.  J.  The  only  qnestion  which  I  think  it  neces- 
sary to  consider  in  this*  case  is,  whether  the  tug  carried  '^  two 
bright  white  mast-head  lights  vertically,"  or  their  legal  equiv- 
alent. 

Bnle  4  of  the  statutory  navigation  Kules,  {Rev.  Stat.y  sec, 
4,233,)  provides,  that  "  steam  vessels,  when  towing  other  ves- 
sels, shall  carry  two  bright  white  mas^head  lights  vertically, 
in  addition  to  their  side  lights,  so  as  to  distinguish  them  from 
other  steam  vessels.  £ach  of  these  mast-head  lights  shall  be 
of  the  same  character  and  construction  as  the  mast-head  lights 
prescribed  by  Eule  3 ;"  that  is  to  say,  {Rule  3,)  "  a  bright  white 
light,  of  such  a  character  as  to  be  visible  on  a  dark  night,  with 
a  clear  atmosphere,  at  a  distance  of  at  least  five  miles,  and  so 
constructed  as  to  show  a  uniform  and  unbroken  light  over  an 
arc  of  the  horizon  of  twenty  points  of  the  compass,  and  so 
fixed  as  to  throw  the  light  ten  points  on  each  side  of  the  ves- 
sel, namely,  from  right  ahead  to  two  points  abaft  the  beam 
on  either  side."  Such  a  light  must  be  carried  at  the  foremast- 
head  of  an  ocean-going  steamer,  or  a  steamer  carrying  sail 
Steam  vessels  not  carrying  sail  and  navigating  bays,  lakes, 
rivers,  or  other  inland  waters,  are  required,  by  Rule  7,  to 
carry,  in  addition  to  their  colored  lights,  "  a  central  range  of 
two  white  lights,  the  after  light  being  carried  at  an  elevation 
of  at  least  fifteen  feet  above  the  light  at  the  head  of  the  ves- 
sel The  head  light  shall  be  so  constructed  as  to  show  a  good 
light  through  twenty  points  of  the  compass,  namely,  from 
right  ahead  to  two  points  abaft  the  beam  on  either  side  of  the 
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yessel,  and  the  after  b'ght  so  as  to  show  all  around  the  hori- 
zon." 

This  tng  conld  not  carry  a  light  at  her  mast-head,  for  she 
had  no  mast,  but  she  could  carry  two  bright  white  lights  ver- 
tically, of  a  chardcler  to  be  visible  five  miles  away  on  a  dark 
night,  with  a  clear  atmosphere,  and  so  constructed  as  to  show 
a  uniform  and  unbroken  light  ahead,  and  from  ten  points  on 
one  side  to  ten  points  on  the  other  of  the  vessel.  This  would 
be  a  light  of  the  character  and  construction  which  ocean 
steamers,  and  steamers  carrying  sail,  are  required  to  have  at 
the  foremast-head.  I  deem  it  unnecessary  to  decide,  in  this 
case,  whether,  if  two  lights  of  a  power  equal  to  what  is  re- 
quired for  mast-head  lights,  are  suspended  vertically  on  the 
flag-staff  at  the  stem  of  a  tug,  in  such  a  manner  as  to  show  a 
uniform  and  unbroken  light  ahead  over  an  arc  of  twenty 
points  of  the  compass,  they  would  be  the  legal  equivalent  of 
two  mast-head  lights ;  for,  I  am  clear,  that,  unless  there  are 
two  lights  of  that  power  and  efliciency,  carried  vertically  some- 
where on  the  vessel,  Eule  4  is  not  complied  with. 

That  such  lights  were  not  carried  on  this  tug  is  very  ap- 
parent from  the  evidence.  It  is  conceded,  that  ordinary  globe 
lanterns  only  were  used.  The  mate,  when  acting  as  lookout 
on  the  schooner,  must  have  been  vigilant.  He  saw,  first,  the 
green  light,  then  the  white  at  the  head,  then  the  red,  and 
then  the  green  shut  in,  as  the  tug  approached  and  rounded 
the  buoy,  and  put  herself  on  her  course  down  the  river.  The 
head  light  was  seen,  while  those  from  the  fiagstaff  were  not. 
The  presumption  is,  that  the  light  ahead  was  such  as  was  re- 
quired by  Eule  7,  and,  therefore,  of  the  same  character  and 
construction  as  that  prescribed  by  Kule  3,  for  the  mast-head. 
As  that  light  was  seen,  the  conclusion  is  irresistible,  that  the 
stem  lights  were  not  of  the  same  power,  or  were  not  so 
placed  as  to  present  the  view  which  the  law  required.  This, 
under  the  circumstances,  is  not  only  a  fault  in  law,  but  a 
fault  in  fact.  The  schooner,  while,  to  my  mind,  in  all  par- 
ticulars vigilant,  was  not  actually  informed  that  she  was  to 
weet  a  tow,  until  the  hull  of  the  barge  loomed  up  out  of  the 


120  SOUTHERN  DISTRICT  OF  NEW  TORE, 

The  Jesae  WilliamMn,  Jr.     The  Blanche  Page  and  The  James  A.  Borden. 

darkneftB,  immediately  ahead,  almost  at  the  very  moment  of 
the  collisioD.  Clearly,  if  the  circnmBtanees  are  such  as  to 
make  it  proper  for  a  tug  to  keep  a  tow  four  to  five  hundred 
feet  away  from  her,  she  shoidd  be  specially  careful  not  only 
to  notify  approaching  yessels  that  a  tow  is  following,  bnt^  as 
near  as  may  be,  where  it  is.  A  sailing  vessel  must  hold  her 
course  while  a  steamer  is  keeping  out  of  her  way  in  passing, 
but  this  obligation  continues  only  so  long  as  the  steamer  is 
passing.  The  sailing  vessel  shoidd,  therefore,  be  told  where 
the  steamer  is,  and  as,  for  the  purposes  of  this  rule,  the  tng 
and  her  tow  are  to  be  considered  as  one  vessel,  and  that  the 
tug,  it  is  necessary  that  the  required  information  should  ex- 
tend to  both  tow  and  tug.  In  the  day  time,  the  tug  may 
assume  that  both  will  be  Bee9  from  the  sail  vessel,  and  act 
accordingly ;  but,  at  night,  and  in  the  dark,  this  is  impossible, 
and,  consequently,  the  law  has  supplied  a  system  of  arbitrary 
signals,  intended  to  make  up  for  the  loss  of  vision  by  day. 
If  these  signals  are  omitted,  and  the  sailing  vessel  comes  into 
colb'sion  for  want  of  them,  the  loss  must  fall  on  the  tng, 
where  the  fault  lies. 

There  can  be  no  doubt  that  this  collision  was  caused,  in 
part,  at  least,  by  a  want  of  proper  towing  lights.  Had  the 
schooner  been  told,  in  the  appropriate  way,  of  the  approach 
and  presence  of  a  tug  and  tow,  she  would  have  watched  as 
well  for  the  tow  as  the  tug,  and,  if  she  had  found  the  tow 
driven  out  of  its  course,  as  this  one  undoubtedly  was,  by 
force  of  the  wind,  or  otherwise,  she  would  have  taken  some 
measures  herself  to  prevent  a  collision.  From  the  manner  in 
which  this  schooner  was  navigated,  I  have  no  doubt  whatever, 
if  she  had  known  that  a  tow  was  following  the  barge,  the  loss 
never  would  have  happened.  She  was  keeping  up  as  close  to 
Throgg's  Point  as  she  could,  in  order  to  take  advantage  of 
the  wind  and  save  herseU  from  going  off  too  much  to  lee- 
ward, when  she  got  by.  There  was  room  enough  for  her  to 
keep  off ;  and  there  can  be  no  reasonable  doubt  that  she  would 
have  done  so  had  she  known  it  was  necessary.  Kot  knowing 
of  the  barge,  she  held  her  course,  as  she  certainly  had  the 
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right  to  do,  with  the  information  she  had.  In  this  I  recog- 
nize fully  the  rule,  that,  wliile  a  tng  must  keep  herself,  as 
well  as  her  tow,  oat  of  the  way,  a  sailing  vessel  is  not  per- 
mitted to  run  down  a  tow,  if  it  gets  beyond  the  control  of  a 
tug,  and  she  can,  with  reasonable  effort,  avoid  it. 

Holding,  SiB  I  do,  that  a  tug,  while  towing  in  inland  wa- 
ters, must  exhibit  vertically  two  bright  white  lights,  of  equal 
power  with  the  mast-head  lights  of  sea-going  steamers,  so  fixed 
as  to  present  a  uniform  and  unbroken  light  right  ahead  and 
ten  points  on  either  side,  and  that  this  tug  was  in  fault  in 
this  particular,  it  is  unnecessary  to  inquire  whether  Eule  IX 
of  the  board  of  supervising  inspectors  has  the  force  of  law,  as 
a  rule  of  navigation.  By  section  4,412  of  the  Bevised  Stat- 
utes, the  board  has  the  right  to  '^  establish  such  regulations, 
to  be  observed  by  all  steam  vessels,  in  passing  each  other,  as 
they  shall,  from  time  to  time,  deem  necessary  for  safety," 
and,  by  section  4,406,  these  rules,  when  approved  by  the  Sec- 
retary of  the  Treasury,  "have  the  force  of  law."  The  statu- 
tory navigation  Bules,  {sec.  4,233,  litUe  8,)  prescribe  lights  for 
sailing  vessels  while  being  towed,  but  omit  any  provision  for 
canal-boats,  barges,  &c.,  when  towed,  as  is  customary  in  rivers 
and  other  inland  waters.  This  is  an  important  omission,  and,  if 
there  is  really  any  doubt  as  to  the  power  of  the  board  to  bind 
towing  steamers  by  this  rule,  in  passing  sailing  vessels,  the 
necessary  legislation  to  remedy  the  defect  should  at  once  be 
obtained.  The  absolute  necessity  there  is  for  some  such  rule 
must  certainly  be  acknowledged,  if  tugs  are  permitted  to  sep- 
arate themselves  long  distances  from  their  tows,  and  then 
make  up  the  tow  of  any  size  or  form  they  please. 

I  see  no  reason  for  disturbing  the  report  of  the  commis- 
sioner as  to  the  amount  of  damages. 

A  decree  may  be  prepared,  dismissing  the  libel  of  Starin, 
with  costs  in  both  Courts,  and  in  favor  of  Sise  and  others,  for 
|l,0Y6  74,  and  interest  on  $627  86  from  November  26th,  1875, 
and  on  $446  88  from  November  20th,  1877,  at  six  per  oerU.y 
that  being  the  amount  allowed  by  the  commissioner. 
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A  large  oceao  steamer  has  no  right  to  leave  her  moorings  in  a  narrow  slip 
crowded  with  other  craft,  by  the  use  of  her  own  propeller,  withont  taking 
the  ntmost  care  to  prevent  accidents  by  the  disturbance  of  the  water  which 
necessarily  follows. 

She  must  maintain  complete  control  of  herself,  and,  if  she  cannot  get  out  by  the 
use  of  her  own  propeller,  without  doing  damage  to  other  vessels  that  are 
lawinlly  moored  near  her,  she  must  employ  a  tug. 

In  leaving  the  slip,  she  musi  keep  a  lookout  astern,  and  over  her  side,  into  the 
slip,  if  necessary. 

(Before  Waits,  Ch.  J.,  Southern  District  of  New  Tork,  August  28th,  1879.) 

This  was  a  libel  in  reiUy  in  Admiralty,  filed  in  the  Dis- 
trict Court.  After  a  decree  in  favor  of  the  libellants,  the 
claimants  appealed  to  this  Court.  The  decision  of  the  Dis- 
trict Court,  (Blatchpoed,  J.,)  was  as  follows :  "  The  libel  in 
this  case  is  filed  by  Sergeant  J.  Quick,  as  master  and  owner 
of  the  canal  boat  Kate  Green,  for  himself  and  for  F.  A,  Mo- 
Knight,  against  the  steamship  Nevada.  The  Kate  Green  and 
a  cargo  of  com  on  board  of  her  were  sunk  in  the  slip  between 
piers  46  and  47,  North  river,  in  the  city  of  New  York,  on 
the  27th  of  September,  1871,  by  a  collision  between  her  and 
the  Nevada.  The  cargo  was  insured  by  The  Western  Insur- 
ance Company  of  Bufialo,  which  paid  the  loss,  and  its  interest 
is  vested  in  McKnight.  The  Nevada,  a  screw  steamer,  was 
moored  at  the  north  side  of  pier  46,  lengthwise  of  the  pier^ 
with  her  bow  towards  the  river,  and,  about  3  p.  m.,  in  full  day- 
light, she  steamed  from  her  berth  and  went  out  and  down  the 
river  and  out  to  sea.  The  Kate  Green  was  in  the  slip,  and 
was,  by  the  suction  caused  by  the  revolution  of  the  screw  of 
the  Nevada,  drawn  into  contact  with  the  blades  of  the  screw, 
as  it  revolved,  so  that  the  blades  made  holes  in  the  bottom  of 
the  Kate  Green  and  let  in  water,  which  caused  her  to  sink^ 
with  her  cargo,  in  a  very  short  time.  No  person  on  board  of 
the  Nevada  knew  of  the  occarrence  until  she  reached  Liver- 
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pool,  which  was  her  destination.  The  libel  alleges,  that  the 
Kate  Green  was  properly  and  securely  moored  and  fastened. 
and  that  the  collision  occurred  through  the  negligence  of 
those  in  charge  of  the  Kevada,  and  not  through  any  neglect 
on  the  part  of  the  Kate  Green,  her  master  and  crew.  The 
libel  claims  for  a  total  loss  of  the  canal  boat  and  her  cargo. 
The  answer  alleges,  that  the  Kate  Green  was  made  fast,  by 
her  bow  only,  to  a  floating  grain  elevator  which  lay  alongside 
and  to  the  south  of  a  steamer  which  was  lying  at  the  south  side 
of  pier  47 ;  that  the  stem  of  the  Kate  Green  was  not  fastened 
to  anything ;  that  between  the  Kate  Green  and  said  steamer 
there  were  two  canal  boats  and  another  elevator ;  that  the 
Kate  Green  remained  thus  made  fast  until  the  hour  arrived 
for  the  Nevada  to  sail ;  that  her  master  was  notified  of  the 
approaching  departure  of  the  Nevada,  and  was  warned  that 
the  boat  was  not  properly  moored,  and  was  exposed  to  danger 
from  the  departure  of  the  Nevada;  that,  notwithstanding 
said  warning,  he  neglected  to  take  the  steps  necessary  to  se- 
cure the  boat ;  that  the  Nevada,  at  the  hour  appointed,  left 
her  berth,  and,  moving  slowly  and  carefully,  proceeded  out 
into  the  river ;  that,  previous  to  and  while  so  leaving  her 
berth,  the  steam  whistle  was  blown,  the  bells  on  deck  were 
rung,  and  all  usual  and  proper  precautions  were  taken  to  an- 
nounce said  departure  and  to  avoid  collision  with  the  several 
lighters  and  canal  boats  lying  in  the  slip ;  that,  as  the  natural 
and  ordinary  result  of  the  movement  of  the  Nevada  through 
the  water,  and  of  the  action  of  her  screw,  the  water  was 
sucked  or  drawn  towards  the  Nevada,  and  the  stern  of  the  canal 
boat,  so  allowed  to  remain  unfastened,  was  thereby  drawn  over 
to  the  side  of  the  Nevada,  and  struck  against  the  Nevada  with 
a  violent  blow ;  also,  that  the  collision  was  occasioned  solely  by 
the  negligence  of  the  master  and  crew  of  the  Kate  Green, 
and  by  reason  of  her  said  improper  and  insufficient  mooring. 
The  fair  reading  of  the  answer  is,  that  the  situation  and  in- 
sufficient mooring  of  the  Kate  Green  were  seen  and  known 
by  those  on  board  of  the  Nevada,  that  the  Kate  Green  was 
warned  in  respect  thereto,  that  she  neglected  to  moor  herself 
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more  Becurely ;  that,  after  such  warning  was  given,  those  on 
the  Kevada  saw  that  the  Kate  Green  did  not  moor  herself 
more  securely,  and  saw  that  she  continued  to  be  insnfflcientlj 
moored ;  and  that,  nevertheless,  the  Kevada,  with  fall  knowl- 
edge that  the  natural  and  ordinary  result  of  the  action  of  her 
screw,  as  she  would  move  ahead,  would  be  to  suck  or  draw 
the  water,  and  with  it  the  unfastened  portion  of  the  Eate 
Green,  over  to  the  Nevada,  put  her  screw  in  motion,  and  kept 
it  in  motion,  until  the  collision  occurred,  in  consequence  of 
such  drawing  over  of  the  Kate  Green  until  she  struck  the 
Nevada.  A  clearer  case  of  negligence  on  the  part  of  the  Ne- 
vada could  not  well  be  set  forth.  Much  evidence  is  given  as 
to  the  mooring  of  the  Kate  Green ;  as  to  whether  she  was 
fastened  at  all  by  lines  to  anything ;  and  as  to  how  she  was 
fastened,  if  she  was  fastened.  I  deem  it  unprofitable  to  dis- 
cuss or  determine  those  questions,  and  many  other  questions 
as  to  which  evidence  was  given.  The  case  is  easy  of  solu- 
tion on  plain  propositions.  If  the  Kate  Green  was  loose  in 
the  slip,  and  not  fastened  at  all,  her  condition  ought  to  have 
been  seen  by  and  known  to  those  on  the  Nevada,  and  it  was 
negligence  in  them  to  set  the  screw  of  the  Nevada  in  motion, 
under  such  circumstances  that  the  Kate  Green  could  be  drawn 
over  against  the  Nevada  by  the  suction  of  the  screw  of  the 
Nevada.  And  this  is  true  whether  the  Kate  Green  was 
warned  or  not,  and  whether,  when  warned,  she  was  loose  or 
was  only  insufficiently  fastened.  And  it  is  true  whether  the 
warning  came  from  the  Nevada  or  from  elsewhere.  Indeed, 
an  unheeded  warning  from  the  Nevada,  given  before  the 
Nevada  set  her  screw  in  motion,  so  far  from  relieving  the  Ne- 
vada from  fault,  only  serves  to  make  her  fault  in  starting  her 
screw  more  clear,  as  showing  that  she  had  her  attention  called 
to  the  perilous  condition  of  the  Kate  Green,  and  yet  set  her 
screw  in  motion.  If  the  Kate  Green  was  fastened,  she  was  so 
fastened  that  she  was  at  such  a  distance  from  the  Nevada, 
that,  after  she  began  to  be  drawn  over  by  the  suction  of  the 
moving  screw  of  the  Nevada,  there  was  abundant  time  for 
the  Nevada  to  have  stopped  her  screw  and  avoided  the  col- 
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lision,  if  there  had  been  a  proper  lookout  kept  in  the  proper 
place  on  board  of  the  Nevada.    The  fact,  that  no  one  on 
board  of  the  Nevada  knew  or  heard  of  the  accident  till  she 
had  crossed  the  ocean,  tells  the  whole  story.    It  is  abundant- 
ly proved,  that,  as  the  Kate  Green  was  being  drawn  over  by 
the  suction  of  the  moving  screw  of  the  Nevada,  the  Nevada 
was  hailed  from  the  Kate  Green  to  stop  her  screw,  but 
no  heed  was  paid  to  the  hail,  by  the  Nevada,  because  there 
was  no  person  in  a  position  on  the  Nevada  to  hear  the  hail. 
Whatever  observation  was  made  by  those  on  the  Nevada,  of 
the  position  of  the  vessels  in  the  slip,  preparatory  to  the  sail- 
ing of  the  Nevada,  and  whatever  warning  she  gave  by  any 
bails  to  any  boat  in  the  slip,  were  made  and  given,  on  the 
evidence,  at  a  time  before  the  Kate  Green  had  come  into  the 
slip.    Indeed,  the  answer  does  not  aver  that  any  oral  notice 
or  hail  or  warning  was  given  to  the  Kate  Green  by  any  one 
on  board  of  the  Nevada.    As  there  was  fault  on  the  part  of 
the  Nevada,  causing  damage  to  the  cargo  of  the  Kate  Green^ 
and  as  the  Nevada  alone  is  sued  in  this  suit  for  such  damage, 
and  as  no  fault,  if  any,  of  the  Kate  Green,  can  be  imputed  to 
the  cargo,  there  would  have  to  be  a  decree  against  the  Nevada 
in  respect  to  the  cargo,  even  if  the  Kate  Green  also  were 
found  to  be  in  fault  for  the  collision.    As  to  the  boat  herself, 
I  do  not  find  that  she  was  in  fault.    If  she  was  loose,  not  fas- 
tened, she  was  not  in  fault  for  remaining  so,  whether  warned 
or  not,  because  it  was  the  duty  of  the  Nevada  to  see  her  con- 
dition and  not  to  put  her  screw  in  motion.     If  the  Kate 
Green  was  fastened,  she  was  fastened  at  a  distance  from  the 
Nevada  which  aUowed  abundant  time,  if  her  fastenings  parted, 
for  the  Nevada,  with  a  proper  lookout,  to  stop  her  screw, 
after  the  Kate  Green  began  to  be  drawn  over.    In  either 
view,  the  Kate  Green,  in  fact,  hailed  the  Nevada,  after  the 
suction  began  to  take  effect,  in  season  for  the  Nevada  to  have 
stopped  her  screw  and  saved  the  collision,  if  an  oflBcer  of  the 
Nevada  had  been  stationed  in  a  proper  place,  to  observe  the 
condition  of  the  Kate  Green  and  to  hear  the  hail.    There 
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muBt  be  a  decree  for  the  libellant,  as  to  both  boat  and  cargo, 
with  a  reference  to  ascertain  the  damages." 

This  Court  fonnd  the  following  facts:  ^^ About  three 
o'clock  in  the  afternoon  of  September  27th,  1871,  the  steam- 
ship Nevada  left  her  berth  in  the  sL'p  between  piers  46  and 
47,  North  Eiver,  New  York,  on  a  voyage  to  Liverpool.  She 
was  one  of  a  line  of  ocean  steamers  pljing  regularly  between 
New  York  and  Liverpool,  owned  by  an  English  corporation 
of  which  Williams  &  Guion  were  agents  in  New  York,  and, 
previous  to  her  departure,  lay  on  the  north  side  of  pier  46, 
with  her  bow  toward  the  river,  and  her  stem  toward  the  bulk- 
head. The  slip  was  two  hundred  and  five  feet  wide,  pier  46 
six  hundred  and  thirty  feet  long,  and  pier  47  six  hundred  and 
twenty-four.  On  the  opposite  of  the  slip,  and  on  the  south 
side  of  pier  47,  lay  the  steamship  Queen,  also  with  her  bow 
toward  the  river,  and  her  stem  toward  the  bulkhead.  The 
bow  of  the  Nevada  was  about  thirteen  feet  back  from  the  end  of 
her  pier,  and  that  of  the  Queen  fifty-two  feet  six  inches  from 
the  end  of  hers.  Two  floating  grain  elevators  lay  alongside 
of,  and  moored  to,  the  Queen ;  one  named  the  Scotia,  at  one 
of  the  forward  hatches,  and  the  other,  named  the  Metropol- 
itan, at  one  of  the  after  hatches.  The  canal  boat  Sarah  and 
Madonna,  lay  alongside  of  the  Metropolitan,  with  her  stem 
toward  the  bulkhead,  and  was  being  unloaded  into  the  Queen. 
At  her  stem  lay  the  canal  boat  0.  H.  Hart,  with  her  bow 
toward  the  bulkhead,  and  extending  some  distance  beyond 
the  Metropolitan.  Her  stem  was  made  fast  by  a  line  to  the 
Metropolitan,  and  her  bow  by  another  leading  to  the  deck  of 
the  Queen.  She  was  waiting  her  tum  to  be  unloaded.  One 
or  more  boats  lay  alongside  the  Scotia,  and  moored  to  her, 
and  there  were  two  lighters  at  the  bulkhead,  astern  of  the 
Nevada.  The  length  of  the  Nevada  was  three  hundred  and 
fifty-five  feet,  and  her  beam  forty-three  feet,  four  inches. 
The  length  of  the  Queen  was  three  hundred  and  eighty-one 
feet,  and  her  beam  forty-two  feet  four  inches.  The  Metro- 
politan was  about  eighty-seven  feet  long,  and  her  width 
twenty-four  feet.    The  0.  H.  Hart  was  ninety-eix  feet  long, 
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and  her  width  seveDteen  feet,  four  inches.  Jast  as  the  'Ne- 
▼ada  was  starting,  the  canal  boat  Kate  Green,  owned  and 
commanded  bj  the  libellant  Quick,  came  into  the  slip,  in  tow, 
on  the  port  side,  of  the  tug  Jacob  Sinex,  and  was  placed 
alongside  the  C.  H.  Hart.  Her  master.  Quick,  made  a  line 
from  her  bow  to  the  bow  of  the  Hart,  and  her  steersman  an- 
other from  her  stem  to  the  stem  of  the  Hart.  While  this  was 
being  done,  the  tag  let  go  and  commenced  backing  out  of  the 
the  slip,  but  she  had  only  time  to  get  under  the  stern  of  the 
Kate  Green,  or  a  little  beyond,  when  the  Nevada  started. 
Previous  to  the  time  the  Kate  Green  came  into  the  slip, 
fall  public  notice  had  been  given  by  those  in  charge  of  the 
Nevada,  that  she  was  about  to  depart,  and  particular  notice 
was  also  given  to  all  the  boats  then  alongside  the  Queen,  in- 
cluding the  C.  H.  Hart.  When  the  Hart  came  in  she  was 
aent  up  the  slip,  in  order  that  she  might  keep  out  of  the  way. 
The  Nevada  had  been  advertised  to  sail  at  that  hour.  Her 
bells  had  been  rung,  and  her  whistles  blown,  several  times. 
Signals,  indicating  that  she  was  about  to  depart,  were  flying 
at  her  mast-head.  She  took  out,  on  that  voyage,  a  consider- 
able nomber  of  cabin  and  steerage  passengers,  and  there  was 
about  her  decks  and  on  her  pier,  all  the  bustle  and  noise 
which  usually  accotnpanys  the  sailing  of  a  large  ocean  steam- 
er. The  Kate  Green  was  not  seen  from  the  Nevada  when 
she  came  in,  and  no  special  notice  was  given  to  her  that  the 
Nevada  was  about  to  leave.  She  had  no  time,  after  her  ar- 
rival, to  give  particular  attention  to  what  was  being  done  on 
board  of  the  Nevada,  or  on  the  pier.  All  the  hells  were  rung 
and  whistles  blown  before  she  arrived,  or  while  the  attention 
of  those  on  board  was  given  to  making  her  fast  and  getting 
away  from  the  tng.  Neither  was  there  time  for  her  master 
to  examine  particularly  the  fastenings  of  the  Hart.  The  Ne- 
vada started  almost  simultaneously  with  her  getting  alongside 
the  Hart,  and  the  first  actual  notice  she  had  that  the  Nevada 
was  about  to  leave  was  when  the  propeller  commenced  mov- 
ing. If  she  was,  in  fact,  made  fast  at  the  time,  it  had  only 
just  been  done.    She  lay  about  sixty  feet  from  the  Nevada. 
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The  tide  was  flood,  and  running  up  bj  the  ends  of  the  pier, 
prettj  strong.  When  the  Nevada  started,  the  revolution  of 
her  propeller  and  her  own  motion  cansed  a  displacem^it  of 
the  water  in  the  slip,  and  a  snction,  which  drew  the  Hart  and 
the  Green  away  from  where  they  were  lying,  and  broke  the 
bow  fastenings  of  the  Hart.  As  soon  as  this  was  done,  the 
Green  swung  rapidly  towards  the  Nevada.  Her  master,  who 
was  on  deck,  called  loudly  to  the  Nevada  to  stop  the  propel- 
ler, but  he  was  not  heard,  or,  if  heard,  not  heeded.  The  Ne- 
vada kept  on  without  stopping,  and  the  revolving  blades  of 
her  screw  stmck  the  Green  under  the  water  line,  and  a  little 
aft  of  the  port  bow,  inflicting  such  an  injury  as  caused  her, 
the  Green,  to  sink  soon  after,  with  her  cargo  on  board,  and 
some  articles  of  furniture,  &c.,  belonging  to  her  owner.  No 
one  on  board  of  the  Nevada  knew  of  the  parting  of  the  Hart's 
lines,  or  of  the  swinging  of  the  Green,  or  of  the  accident, 
until  after  she  arrived  in  Liverpool,  If  a  man  had  looked 
from  her  deck  over  her  side  into  the  slip,  he  could  not  have 
failed  to  see  what  was  going  on  all  the  time  from  the  first 
movement  of  the  propeller,  and  before,  until  she  got  oni 
There  was  an  abundance  of  time,  after  the  breaking  of  the 
fastenings  of  the  Hart,  and  after  the  Green  began  to  swing, 
and  after  the  hail  of  her  master,  to  have  stopped  the  propel- 
ler, before  the  collision.  The  report  of  the  commissioner  as  to 
the  damages,  is  warranted  by  the  evidence,  and  the  libellant, 
McEnight,  was  the  owner  of  the  claim  for  damages  when  the 
libel  was  filed." 

jE  R,  Lewis^  for  the  libellants. 

Stephen  P.  Nmh  and  George  C.  Rolty  for  the  claimant. 

Waite,  Ch.  J.  There  are  many  palpable  errors  in  the 
testimony  in  this  case,  but  the  material  facts,  as  found,  are 
satisfactorily  proven,  and  are  sufficient,  as  I  think,  to  charge 
the  Nevada  with  fault.  A  large  ocean  steamer  has  no  right 
to  leave  her  moorings  in  a  narrow  slip  crowded  with  other 
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craft,  by  the  use  of  her  own  propeller,  without  taking  the 
ntmoet  care  to  prevent  accidents  by  the  disturbance  of  the 
water  which  necessarily  follows.    The  natural  effect  of  the 
revolution  of  her  propeller  is  to  draw  towards  her  stem  all 
objects  near  by,  movable  in  the  water,  and  that,  added  to  the 
displacement  of  the  water,  by  the  movement  of  the  vessel 
herself,  in  such  a  slip,  makes  it  the  duty  of  the  officers  and 
men  responsible  for  her  navigation  to  be  specially  vigilant, 
and  to  keep  the  vessel  completely  under  their  control,  until 
all  danger  is  past.    Other  vessels  have  the  right  to  come  into* 
the  slip  and  moor  themselves.    She  has  an  equal  right  to  be 
there,  and  to  start  on  her  voyage  when  she  is  ready,  but  she 
cannot,  with  impunity,  cause  damage  to  other  vessels  lying 
near,  by  any  neglect  of  her  own  navigation  in  going  out. 
She  must  watch  for,  and,  if  necessary,  give  warning  of  danger. 
Some  witnesses  have  testified  that  the  Eate  Green  was 
told,  when  she  came  in,  that  the  Kevada  was  about  to  leave, 
and  sent  up  into  the  slip  to  get  out  of  the  way,  but,  upon 
the  whole  evidence,  it  is  manifest  to  my  mind  they  were  mis- 
taken, and  that  they  confounded  the  Green  with  the  Hart, 
which  arrived  a  short  time  before,  and  which,  undoubtedly, 
was  warned.    I  do  not  entertain  a  doubt,  that  the  Green  got 
into  the  slip  without  being  noticed  from  the  Nevada,  or  by 
any  one  charged  in  any  manner  with  her  navigation.     The 
entire  attention  of  those  on  board  the  Nevada,  officers  as  well 
M  men,  so  far  as  I  can  discover,  was  directed  towards  her  and 
to  getting  her  away  from  her  pier,  and  into  the  stream,  with- 
out injury  to  herself.    No  notice  whatever  was  taken  of  the 
other  vessels  in  the  slip,  and  no  one  was  set  to  look  out  for 
danger  on  the  other  side  of  the  vessel,  or  at  the  stem,  when 
it  ought  to  have  been  known  that  much  damage  might  be 
done  to  the  neighboring  vessels  by  the  screw,  if  from  any 
cause  they  got  loose  from  their  moorings.    This  I  cannot  but 
consider,  under  the  circumstances,  a  gross  fault.    With  the 
^ge  niunber  of  competent  officers  and  men  which  the  pru- 
dent and  successful  navigation  of  such  a  vessel  required  on 
Ward,  there  was  no  difficulty  in  providing  men  for  the  per- 
VoL.  xvn.— 9 
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f  ormance  of  that  duty,  and,  if  they  had  been  at  their  posts, 
the  Green  would  have  been  seen,  as  she  approached  the  slip, 
and  stopped  outside,  or  sent  up  into  the  slip  with  her  tug, 
away  from  danger,  to  wait  until  the  Nevada  had  gone.  The 
fastenings  of  the  Hart  might  have  been  strengthened,  to  meet 
the  additional  strain  caused  by  the  presence  of  the  Green 
alongside,  or,  when  the  boats  broke  away,  and  the  Green 
swung  over,  the  propeller  might  have  been  stopped  until  she 
could  have  been  got  away.  I  know  that,  since  the  appeal^ 
testimony  has  been  taken  to  show  that  it  would  have  been 
unsafe  to  stop  the  propeller  after  the  steamer  had  started,  be- 
cause of  the  effect  of  the  tide  upon  her  bow  when  it  got  out- 
side the  end  of  the  pier.  If  this  was  really  so,  of  which  I  am 
by  no  means  certain,  it  was  a  fault  in  the  steamer  to  start 
without  making  provision  to  counteract  the  effect  of  the  tide, 
in  case  it  became  necessary  to  stop.  The  rule  hardly  admits 
of  an  exception,  which  requires  a  steamer  moving  by  her  own 
power,  in  a  crowded  and  narrow  slip,  to  maintain  complete 
control  of  herself.  She  is  not  likely  to  be  put  in  a  situation, 
during  her  entire  voyage,  where  other  vessels  will  be  exposed 
to  so  much  danger  from  her  movements  as  there,  and,  if  she 
cannot  get  out  by  the  use  of  her  own  propeller,  without  doing 
damage  to  other  vessels  that  are  lawfully  moored  near  her, 
she  must  employ  a  tug. 

An  attempt  has  been  made  to  prove  that  the  steamer 
broke  a  hawser  leading  from  her  to  her  pier,  as  she  went  out, 
and  that  her  stem  swung  away  from  the  pier  and  out  into 
the  slip.  The  testimony  on  both  these  points  is  very  con- 
flicting, and  it  is  not  easy  to  say  what  the  actual  facts  were ; 
but,  in  the  view  I  take  of  this  case,  they  are  unimportant. 
The  real  fault  of  the  steamer  was  in  not  keeping  a  lookout 
astern,  and  over  her  side,  into  the  slip.  The  oflSce  of  a  look- 
out is  to  watch  for  the  approach  of  danger,  and  he  should  be 
stationed  where  he  can  best  do  what  is  required  of  him.  At 
sea,  danger  is  most  to  be  looked  for  ahead,  and  the  lookout 
takes  his  place  at  the  bow ;  but,  in  a  crowded  slip,  there  is  as 
much,  and  oftentimes  more,  use  for  him  at  the  stem,  or  over 
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the  side,  than  at  the  bow.  Under  such  circumstances,  it  is  bb 
important  to  keep  men  stationed  there,  as  at  sea  it  would  be 
forward.     Thus  much  for  the  Nevada. 

At  first,  I  was  inclined  to  think  the  Kate  Green  was  also 
at  fault,  but,  on  further  reflection,  have  reached  a  dijBEerent 
conclusion.  In  The  City  of  Pa/riB,  (14  Blatchf.  G.  C.  R.,  531,) 
a  case  like  this  in  many  of  its  features,  I  held  a  can^  boat 
responsible  equally  with  the  steamer,  and  divided  the  dam- 
ages, because  the  canal  boat  was  insufficiently  moored ;  but, 
there,  the  steamer  was  known  to  be  about  to  sail  long  before 
&he  started,  and  the  captain  of  the  canal  boat  ought  to  have 
known  that  the  boat  alongside  of  which  he  was  moored  was 
not  securely  fastened.  Besides  this,  he  lay  within  twenty- 
five  feet  of  the  steamer,  and  a  veiy  little  change  of  position 
would  bring  the  vessels  together.  Here,  however,  the  Kate 
Green  had  no  actual  notice  that  the  steamer  was  about  to 
leave,  and  I  am  by  no  means  satisfied  that  she  was  securely 
made  fast  to  the  Hart  before  the  propeller  was  set  in  motion. 
If  there  had  been  time  enough,  she  might  have  seen,  by  the 
indications  on  the  steamer  or  the  pier,  that  the  steamer  was 
about  to  start,  but,  in  passing  into  and  along  the  slip,  she  was 
cut  off  from  any  view  of  what  was  going  on.  If  she  had 
had  time,  also,  she  might  have  seen  that  the  Hart  was  not 
flufficiently  fastened  to  hold  the  two  boats ;  and  it  is  possible, 
that,  but  for  this,  the  rule  acted  upon  in  The  City  of  Paris 
might,  with  propriety,  be  applied  here.  But,  upon  the  case 
as  it  stands,  I  think  the  whole  faalt  must  be^ charged  on  the 
steamer.  Had  she  kept  her  proper  lookout,  and  given  the 
necessary  warning,  all  defects  in  the  mooring  of  the  canal 
boat  could  have  been  avoided. 

The  delay  in  filing  the  libel  is  sufficiently  explained,  and 
no  change  has  taken  place  in  the  ownership  of  the  JS'evada 
since  the  loss.  The  suit,  therefore,  is  not  barred  by  lapse  of 
time.  While  there  may  have  been  some  difficulty  in  obtain- 
ing testimony,  caused  by  the  length  of  time  which  elapsed 
between  the  occurrence  and  the  trial,  the  facts  on  which  the 
case  turns,  if  not  admitted,  are  not  seriously  contested. 
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There  is  no  complamt  as  to  the  amonnt  of  damages 
allowed  by  the  commissioner,  except  in  relation  to  the  value 
of  the  canal  boat,  and  in  that  I  think  the  preponderance  of 
evidence  is  in  favor  of  the  report. 

A  decree  may  be  prepared  in  favor  of  the  libellant  Quick, 
for  three  thousand  one  hundred  dollars,  and  interest  at  six 
per  cent  from  September  27th,  1871,  and  in  favor  of  the 
libellant  McEnight,  for  five  thousand  eight  hundred  and 
and  sixty  ^  dollars,  with  like  interest  from  the  same  date^ 
and  for  costs. 
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A  steam  tug  moying  in  a  dip,  in  a  fog,  and  inside  of  the  ends  of  the  piers,  is 
not  required  to  sound  her  steam  whistles,  as  a  signal  to  a  steamer  moving  up 
the  riyer  outside  of  the  slip,  and  which  runs  into  the  slip  and  collides  with 
her. 

A  steamer  ronning  up  a  river  in  a  fog  mistook  her  way  and  ran  into  a  dip  at 
a  speed  whic]!  made  it  impossihle  for  her  to  stop,  so  as  to  avoid  a  coUieion 
with  a  tug  inside  of  the  slip,  after  the  tug  came  in  sights  aud  was  held  in 
&ult  for  not  running  at  a  moderate  speed  in  a  fog. 

The  tug  having  been  sunk  by  the  collision,  the  libellant  procured  her  to  h^ 
raised.  She  was  sold  to  the  libellant  for  |18,  in  a  suit  against  her  by  the 
person  who  raised  her.  The  libellant  afterwards  paid  the  charge  for  raising 
her,  |600.  The  expense  of  repairing  her,  added  to  the  cost  of  raising  her 
and  a  reasonabletdemurrage,  exceeded  what  would  have  been  her  value  when 
repaired.  This  jw^  allowed  the  Hbellaut  |3,600,  as  her  value  at  the  time  of 
her  loss,  as  a  total  loss.  The  value  of  what  was  saved  was  sufficient  to  pay 
the  expense  of  saviug  it,  but  no  more;  and  the  value  of  the  tng  when  raised 
was  equal  to  the  expense  incurred  in  searching  for  and  raising  her,  but  no 
more. 

This  Court  allowed  to  the  libellant  his  costs  in  the  District  Ck>tirt,  and,  as  th* 
claimant  had  been  partially  successful  on  the  appeal,  it  divided  the  costs  In 
this  Court. 

(Before  Waits,  Ch.  J.,  Southern  District  of  New  Terk,  August  28th,  18Y9.) 

This  was  a  libel  in  remj  filed  in  the  District  Conrt,  for  a 
collision.    That  Conrt  decreed  for  the  libellant,  with  costa^ 
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and  awarded  to  him  $5,000,  as  the  value  of  his  tug  at  the 
time  of  her  loss,  as  a  total  loss,  with  interest ;  $600,  as  the 
expense  of  raising  her,  with  interest ;  $250  for  the  time  and 
disbursements  of  the  libellant,  after  the  collision,  in  finding 
his  tug  and  preserving  her ;  and  $300  for  her  furniture  lost, 
not  appurtenances,  with  interest ;  in  all,  $6,803  10,  for  which 
amount,  with   interest,   and   $720  37,  costs,  being,  in  all, 
$7,616  05,  a  decree  was  entered.    The  claimant  appealed  to 
this  Court.    This  Court  found  the  following  facts :  "At  about 
eight  o'clock  in  the  morning  of  March  16th,  1 875,  the  steam  tug 
Mary,  owned  by  the  libellant,  and  which  had  been  laid  up  the 
night  before  on  the  upper  side  of  pier  52,  East  river,  New 
York,  near  the  bulkhead  in  the  slips  between  piers  52  and  53, 
left  her  berth  to  back  across  the  slip,  and  take  on  her  fenders, 
either  at  pier  53,  or  at  a  brig  lying  alongside  that  pier.    The 
brig  lay  at  the  lower  side  of  the  pier,  with  her  bow  to- 
ward the  bulkhead  of  the  slip,  and  her  stem  about  seventy 
feet  inside  the  outer  end  of  the  pier.    The  brig  was  about 
one  hundred  feet  long.    Pier  52  was  about  two  hundred  feet 
long,  and  pier  53  about  two  hundred  and  eighteen.    The  slip 
between  them  was  about  five  hundred  and  fifty  feet  wide. 
The  tide  was  strong  ebb,  and  a  thick  fog  was  prevailing.   The 
Shady  Side  was  a  side- wheel  steamer,  running  on  a  ferry  be- 
tween pier  22,  East  river,  and  Morrisania.     She  left  her  pier 
at  7.45  that  morning,  bound  up  the  East  river,  on  a  trip  to 
connect  at  Morrisania  with  the  Port  Chester  Eailroad,  at  8.25. 
When  she  was  about  opposite  Catharine  street,  the  fog  grow- 
ing thicker,  she  was  slowed  down,  and  her  course,  which,  to 
that  time,  had  been  well  out  in  the  river,  going  up  parallel 
with  the  ends  of  the  piers,  was  changed  so  as  to  head,  as  was 
supposed,  about  for  the  end  of  pier  53.    That  pier  could  not 
be  seen  at  the  time,  and  the  course  was  shaped  by  compass. 
At  pier  38  the  fog  lighted  up  again,  and  she  was  run  at  full 
speed  until  she  reached  pier  45,  when,  the  fog  again  becoming 
thicker,  she  was  slowed  once  more,  and  her  course  changed, 
so  as  to  bring  her  in  nearer  the  piers.    She  passed  pier  52  not 
a  great  distance  away,  and  headed  on  her  course,  which  would 
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take  her  somewhat  inside  the  end  of  pier  53.  That  pier  could 
not  then  be  seen  from  her.  When  the  Shady  Side  was  pass- 
ing pier  52,  the  Mary  was  in  the  slip,  about  halfway  acrosa 
from  pier  52  to  the  brig.  She  lay  a  little  angling  across  the 
slip,  her  stem  being  nearer  the  brig  than  her  bow.  Her  stero 
was  not  then  as  far  out  toward  the  end  of  the  pier  as  was  the 
stern  of  the  brig.  Her  engine  was  stopped,  though  she  BtiD 
had  a  little  stemway  on.  The  intention  was  to  have  her 
taken  by  an  eddy  in  the  slip  over  towards  the  brig.  The 
wheelsman  on  the  Shady  Side  first  saw  the  Mary  when  he,  in 
the  pilot  house,  was  about  opposite,  or  a  little  past,  pier  52. 
The  attention  of  the  captain  was  at  once  called  to  the  Mary, 
and  he  rang  the  bell  to  stop  and  back,  and  hove  the  wheel 
hard  over  to  starboard.  The  Shady  Side  was  at  the  time 
headed  for  the  Mary,  and  under  strong  headway.  The  Mary, 
seeing  her  coming,  commenced  ba<5king,  but,  before  the  Shady 
Side  could  be  stopped,  or  the  Mary  got  out  of  the  way,  the 
vessels  came  together,  the  Shady  Side  striking  the  Mary  on 
her  port  side,  about  twenty  feet  aft  of  the  stem,  cutting  into 
her  nearly  as  far  as  the  keel.  The  force  of  the  blow  was  such 
as  to  throw  the  captain  of  the  Mary,  who  was  standing  on  the 
outside  of  the  pilot  house,  and  another  man  on  deck,  over- 
board. The  engineer  of  the  Mary  got  on  board  the  Shady 
Side,  without  shutting  off  his  engine,  which  was  backing. 
The  engine  kept  up  its  backward  motion  until  the  vessels  got 
separated,  and  then  the  Mary  was  carried  about  two-thirds 
the  way  across  the  river,  and  down  as  far  as  the  bridge  pier, 
where  she  sank.  The  Shady  Side  kept  on  under  headway 
until  she  came  within  a  few  feet  of  the  brig.  When  she 
stopped,  she  was  headed  so  as  to  strike  the  brig  about  fifteen 
feet  from  the  stem.  The  collision  occurred  a  considerable 
distance  inside  the  ends  of  the  piers.  The  Mary  did  not 
sound  her  whistle  when  she  left  her  berth,  or  at  any  time 
while  moving  in  the  slip.  She  at  no  time  went  outside  the 
slip.  The  Mary  was  about  sixty-eight  feet  long,  and  the  Shady 
Side  about  one  hundred  and  sixty-eight.  Some  time  was  spent 
in  searching  for  the  Mary,  after  she  sank.     She  was  found  in 
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very  deep  water,  and  in  a  much  frequented  part  of  the  harbor. 

Some  diflficnlty  was  experienced  in  getting  parties  willing  to 

contract  for  raising  her.     She  was  at  last  raised,  however, 

and  taken  to  the  Hoboken  flats.     The  price  paid  for  this 

work  was  six  hundred  dollars.     While  she  was  lying  on  the 

flats,  an  effort  was  made  to  have  the  claimant  agree  that  she 

should  be  considered  a  total  loss,  and  the  rights  of  the  parties 

determined  accordingly.     The  claimant  not  assenting  to  this, 

the  contractors  for  raising  her  commenced  a  suit  against  her, 

in  Admiralty,  to  recover  the  amount  due  them.     This  was 

done  with  the  consent  of  the  libellant,  and,  a  decree  having 

been  obtained  for  her  sale,  she  was  bid  in  by  the  libellant  for 

eighteen  dollars.    After  this  was  done,  the  libellant  paid  the 

debt.   He  made  no  defence  in  the  Admiralty  suit.   Soon  after 

the  purchase  was  made  at  this  sale,  she  was  taken  by  the  libel- 

Ian  t  to  a  dry  dock  in  New  York,  where  some  repairs  were 

made.    But  little  was  done,  however,  and  she  was  taken  down 

to  pier  52.    After  lying  there  awhile,  she  was  removed  to  a 

small  creek  on  Long  Island,  and  there  beached.    When  she 

was  raised  she  was  not  worth  repairing.     The  cost  of  repairs, 

added  to  the  expense  of  raising,  and^  proper  allowance  for 

demurrage,  would  amount  to  more  than  she  would  be  worth 

when  repaired.     The  value  of  the  Mary,  at  the  time  of  the 

collision,  was  thirty-five  hundred  dollars.     Her  value  when 

raised  was  equal  to  the  expense  incurred  in  searching  for  and 

raising  her,  but  no  more." 

F,  A.  Wilcox^  for  the  libellant. 

Dennis  McMahon^  for  the  claimant. 

Watte,  Ch.  J.  The  only  fault  charged  upon  the  Mary  is 
her  failure  to  sound  her  whistle.  The  evidence  leaves  no 
doubt  on  my  mind,  that  the  collision  occurred  inside  the  ends 
of  the  piers,  and  that  the  Mary  was  simply  moving  across  the 
slip.  The  sailing  rules  require,  that  steam  vessels,  when  under 
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way  in  a  fog,  shall  sound  their  steam  whistles,  and,  when  not 
nnder  way,  their  bell.  This  evidently  applies  to  yesselfi 
moored,  or  moving  in  the  way  of  commerce,  and  not  to  those 
lying  at  docks,  or,  ordinarily,  to  those  moving  abont  in  slips. 
The  object  is  not  to  notify  vessels  of  their  approach  to  the 
land,  bnt  of  the  proximity  of  other  vessels  in  the  waters  they 
are  navigating.  The  Shady  Side  was  moving  np  the  river. 
Her  conrse  was  entirely  ontside  the  slip,  A  whistle  sounded 
as  a  fog  signal  in  the  slip  would  tend  to  deceive  rather  than 
give  information  as  to  the  actual  facts.  Such  a  signal  would 
indicate  the  channel  or  fairway  of  the  river,  rather  than  a 
place  inside  the  land,  as  a  slip  really  is.  What  the  Shady 
Side  expected  was  information  as  to  the  waters  she  was  to 
navigate,  not  the  mooring  places  along  the  shore  in  the 
harbor.  It  was  not  a  fault  of  the  Mary,  therefore,  toward  the 
Shady  Side,  to  omit  the  sounding  of  her  whistle. 

The  Shady  Side  was  clearly  in  fault.  While  running  in 
a  fog,  in  a  harbor  liable  to  be  crowded,  she  mistook  her  way 
and  ran  into  a  slip  at  a  speed  which  made  it  impossible  for 
her  to  stop,  so  as  to  avoid  a  collision,  after  an  obstruction 
came  in  sight.  Such  ^peed  was  certainly  not  moderate,  un- 
der the  circumstances,  and  indicated  a  want  of  caution,  which 
is  entirely  inexcusable  while  navigating  a  harbor  like  that  of 
New  York,  in  a  dense  fog. 

The  real  controversy  in  the  case  is  as  to  the  amount  of 
damages.  The  libellant  claims  as  for  a  total  loss,  because  the 
expenses  of  repairs,  added  to  the  cost  of  raising  and  a  reason- 
able demurrage,  would  exceed  the  value  of  the  vessel  when 
repaired.  In  this,  I  think,  he  is  sustained  by  the  evidence ; 
but,  if  the  boat  had  been  sound  and  in  all  respects  in  a  good 
condition  at  the  time  of  the  collision,  the  case  would  have 
been  different.  Neither  the  engine  nor  the  boiler  were  seri- 
ously injured  by  the  blow.  The  hull  alone  was  hit.  Had 
that  been  reasonably  strong,  it  is  scarcely  to  be  believed  that 
a  cut  into  the  side  only,  even  as  far  a^  the  keel,  would  have 
put  her  past  repair.  The  fact,  that,  after  she  was  taken  out 
on  the  dock,  her  owner  abandoned  her,  is  evidence  that,  to  his 
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mind,  her  hull  was  not  worth  repairing.  The  mere  mending 
of  the  break  wonld  not  make  an  otherwise  weak  hull  strong. 

Whatever  damage  happened  to  the  engine  and  boiler,  save 
in  some  important  particulars,  was  caused  by  the  sinking. 
This  seems  to  have  developed  the  fact  that  the  boiler  was  sab- 
stantiallj  worn  oat,  and  that  the  engine  might  possibly  not 
be  worth  a  new  hull.  The  libellant,  under  these  circum- 
stances, is  entitled  to  recover  as  for  a  total  loss,  less  the  value 
of  what  was  saved. 

The  testimony  as  to  value  is  conflicting  and  not  altogether 
satisfactory.  My  conclusion,  however,  is,  that  the  vessel  was 
in  a  condition  which  made  her  liable  to  fail  at  any  time.  So 
long  as  she  could  be  kept  up,  she  would  do  reasonably  good 
work,  and  make  fair  earnings,  but,  when  she  began  to  give 
out,  she  was  likely  to  go  altogether.  She  was  nearly  sixteen 
years  old,  and  had  been  bought  by  the  libellant,  in  Boston, 
for  two  thousand  dollars,  three  years  before.  Somewhat  ex- 
tensive repairs  were  made  on  her  after  this  purchase,  and  her 
market  value  in  New  York  may  have  been  greater  than  it 
was  in  Boston.  She  was  still,  however,  an  old  vessel.  She 
had  never  been  rebuilt.  Her  boiler  was  as  old  as  the  hull, 
and,  undoubtedly,  would  have  soon  given  out.  Under  aU  the 
circumstances,  I  cannot  believe  the  actual  value  of  the  vessel 
was  more  than  thirty-five  hundred  dollars.  If  it  was,  I  am 
clear  she  ought  to  have  been  repaired. 

The  value  of  what  was  saved  is  sufficient  to  pay  the  ex- 
pense of  saving  it,  but  no  more. 

The  libellant  may  take  a  decree  for  three  thousand  five 
hundred  dollars,  with  interest  at  six  per  cent,  from  March  16th, 
1875.  He  is  also  entitled  to  recover  his  costs  in  the  District 
Court,  but,  as  the  claimant  has  been  partially  successful  on 
his  appeal,  the  costs  in  this  Court  will  be  divided. 
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The  United  States,  Plaintiffb  m  Ebrob 

V8. 

The  York  Street  Flax  Spinning  Company,  Defendant  in 

Error. 

Under  §  1  of  the  Act  of  March  8d,  1863,  (12  U.  S,  Stat,  at  Large,  787,  738,  Ra. 
Stat,  %  2,864,)  forfeiting  imported  goods,  or  their  yalae.to  the  United  States, 
for  fraad  in  the  entry  of  the  goods  at  the  custom  house,  if  a  suit  is  brought  for 
such  yalue,  such  yalue  is  not  limited  to  the  sum  which  the  defendant  reoeiTed 
for  the  identical  goods  entered,  on  their  sale  by  him. 

(Before  Waite,  Ch.  J.,  Southern  District  of  New  York,  August  28tb,  1879.) 

Watte,  Ch.  J.  This  is  a  suit  to  recover  the  value  of  cer- 
tain goods  alleged  to  have  been  forfeited  to  the  United  States 
under  section  1  of  the  Act  of  March  3d,  1863,  (12  U.  S.  SUU. 
at  La/rge^  737,  738,  Beo.  Stat.^  section  2,864.)  This  Act  pro- 
vides, that,  if  an  "  owner,  consignee,  or  agent  of  any  goods, 
wares,  or  merchandise  shall  knowingly  make,  or  attempt  to 
make,  an  entry  thereof  by  means  of  any  false  invoice,  *  *  * 
said  goods,  wares  and  merchandise,  or  their  value,  shall  be 
forfeited,"  &c.  After  the  close  of  the  testimony  on  the  part 
of  the  Government,  the  defendant  asked  the  Court  to  instruct 
the  jury  to  bring  in  a  verdict  for  the  defendant,  on  the 
gi*ound  that  none  of  the  acts  charged  in  the  declaration  as 
catises  of  forfeiture  had  been  proven.  This  was  denied,  and 
the  defendant  then  asked  for  a  verdict  because  no  proof  had 
been  made  of  the  value  of  the  goods,  such  value  being  the 
statutory  basis  of  recovery.  The  Court  thereupon  ruled, 
'*  that  the  value  of  the  goods,  which  must  be  taken  as  the 
basis  of  recovery,  was  the  sum  which  the  defendant  received 
for  the  identical  goods  covered  by  the  entries  and  invoices  in 
the  suit,  in  this  country,  the  goods  having  passed  into  con- 
sumption, which  sum,  in  the  hands  of  the  defendant,  repre- 


AUGUST,  1879.  139 


The  United  States  v.  The  York  Street  Flax  SpinniDg  Company. 

sented  the  goods  themselves,"  and  then,  on  the  evidence  as  it 
stood,  directed  a  verdict  for  the  defendant.  Many  requests 
to  charge  were  presented  on  behaK  of  the  Government,  which 
were  refused,  but,  as  they  were  intended  to  break  the  force 
of  this  ruling,  it  will  not  be  necessary  to  refer  to  them  in 
detail. 

The  entire  testimony  is  not  embraced  in  the  bill  of  ex- 
ceptions, and,  under  the  ruling  of  the  Court  upon  the  first 
motion  for  a  verdict,  I  must  assume,  that,  so  far  as  the  acts  of 
forfeiture  were  concerned,  there  was  evidence  sufficient  to 
make  it  obligatory  on  the  Court  to  submit  the  case  to  the  jury. 
If,  then,  there  is  error  in  the  ruling  of  the  Court  on  the  second 
motion,  I  niust  reverse  the  judgment,  notwithstanding  any 
doubt  I  may  have  on  the  case  as  it  is  presented  here,  about 
the  propriety  of  subjecting  the  defendant  to  another  trial  on 
the  merits,  since  the  Act  of  June  22d,  1874,  (18  U.  8. 
St(U.  at  Large,  186,)  has  made  actual  intent  to  defraud  an  es- 
sential element  of  recovery.  I  must  also  assume  that  the  evi- 
dence established  the  fact  that  the  goods  had  gone  into  con- 
sumption, as  that  seems  to  have  been  one  of  the  ingredients 
on  which  the  Court  based  its  ruling. 

The  question,  as  it  comes  here  for  determination,  is  not 
whether  the  value  of  the  goods  at  the  time  of  importation,  or 
when  they  were  sold  or  entered  into  consumption,  or  when 
the  suit  was  commenced,  is  the  proper  basis  of  recovery,  but 
whether  the  Government  is  bound  to  accept,  under  its  elec- 
tion to  take  the  value,  what  the  fraudulent  importer  himself  got 
for  them  when  they  passed  out  of  his  hands.  I  know  it  is 
settled,  that,  when  provision  is  made  by  statute  for  "  a  for- 
feiture of  goods  or  their  value,"  the  title  to  the  goods  remains 
in  the  original  owner  until  the  Government  elects  whether  to 
demand  the  goods  or  their  value,  and  that,  if,  before  the  elec- 
tion is  made,  the  goods  are  sold  to  a  lona  fide  purchaser,  the 
title  passes  by  the  sale,  and  the  right  of  the  Government  to 
proceed  against  the  goods  is  gone.  (  United  States  v.  Grundy^ 
3  Crunch,  338;  Caldwell  v.  United  States,  8  Eow.,  866.) 
This,  however,  falls  far  short  of  deciding,  that,  when  the  goods 
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are  sold,  or  have  entered  into  consnmption,  the  Goyemment 
must  accept,  as  their  yalne,  what  the  importer  has  seen  fit  to 
part  with  them  for;  and  it  seems  to  me  that  the  learned 
Judge  below,  in  so  holding,  confined  the  basis  of  recovery 
within  too  narrow  limits.  The  right  to  recover  the  value  does 
not  depend  on  any  principle  of  subrogation,  but  on  the 
statute,  which,  in  effect,  says,  that,  for  this  particular 
offence,  the  offending  goods,  or  their  value,  shall  be 
forfeited  by  the  owner.  The  Government  is  given  the 
right  to  choose  whether  it  will  take  the  goods  or  the  value, 
and  this  right  of  choice  is  kept  open  so  long  as  the  goods  re- 
main the  property  of  the  offender.  As  soon,  however,  as 
they  pass  from  his  hands  into  those  of  «  hyaafide  holder,  the 
right  of  election  is  gone,  and  the  Government  is  driven  to  its 
suit  against  the  wrong-doer,  not  for  what  he  has  in  the  place 
of  the  goods,  but  for  their  value.  The  basis  of  recovery,  in  a 
suit  for  value,  is  not  changed  by  the  sale.  That  remains  pre- 
cisely as  it  was  before.  If  this  is  not  so,  the  Government  has 
never  any  real  right  of  election.  Before  the  sale,  it  must  pro- 
ceed for  the  goods,  and  after,  for  the  proceeds.  Such,  1 
think,*cannot  be  the  rule.  Until  the  sale  the  Government 
may  seize  the  goods,  and  realize  their  value  by  a  sale,  or  it 
may  pass  by  the  goods  and  look  directly  to  the  wrong-doer 
for  their  value.  The  effect  of  a  sale  is  to  take  away  all  right 
of  proceeding  against  the  goods,  and  leave  the  Gt>vemment  to 
its  original  right  of  action  against  the  fraudulent  importer, 
for  the  value  only. 

It  was  contended,  however,  upon  the  argument,  that  there 
was  no  evidence  which  the  jury  could  properly  consider,  tend- 
ing to  prove  the  value  of  the  goods  in  this  country,  and  that, 
if  the  ruliog  below  as  to  the  basis  of  recovery  was  wrong,  it 
could  do  no  harm,  since,  on  the  whole  evidence,  the  Court 
did  right  in  taking  the  case  from  the  jury.  It  is  true,  that 
no  witness  testified  directly  as  to  what  the  actual  market 
value  of  the  goods  was  in  this  country,  either  at  the  time  of 
the  importation,  or  at  the  time  of  the  sale  by  the  importer,  or 
at  the  time  of  the  commencement  of  the  suit,  or  at  any  other 
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time ;  but  there  was  evidence  legitimately  tendlDg  to  prove 
what  was  wanted.    It  did  appear,  that  the  particular  style  of 
goods  in  qnestion  was  principally  manufactured  in  Belfast, 
and  that  the  trade  in  the  United  States  was  almost  exclusive- 
ly supplied  from  there.    Then  there  was  direct  evidence  as 
to  the  market  value  in  BeKast  at  the  time  of  the  exportation. 
There  waa,  also,  evidence  tending  to  show  what  this  defend- 
ant supposed  the  market  value  was  in  New  York  at  the  same 
time,  exclusive  of  duties  and  charges  of  transportation,  for, 
the  managing  director  testified  as  to  prices  he  charged  in  Bel- 
fast to  American  purchasers,  as  the  equivalent  of  what  the 
New  York  branch  of  the  house  would  charge  to  their  cus- 
tomers.   This  was  for  the  purpose  of  preventing  any  compe- 
tition in  prices  between  the  house  at  home  and  the  branch  in 
New  York.     This,  I  think,  was  proper  evidence  to  be  taken 
into  consideration,  inasmuch  as  Belfast  was  the  principal  pro- 
ducing point,  and  the  value  in  New  York  would  ordinarily  be 
regulated  by  the  price  at  which  the  goods  could  be  purchased 
there.    The  importations  were  aU  made  during  the  year  1 873, 
and  the  suit  was  commenced  in  March,  1874.    The  legal  pre- 
sumptions growing  out  of  the  evidence  submitted  were,  as  I 
think,  sufiScient  to  place  the  burden  on  the  defendant,  of 
showing  that  the  market  value  in*  New  York  was  less  than 
was  indicated.    It  is  possible  the  value  thus  shown  was  less 
than  the  actual  forfeitable  value,  but  of  that,  certainly,  the  de- 
fendant cannot  complain. 

An  action  in  the  nature  of  an  action  of  debt  lies,  even 
though  there  may  be  some  uncertainty  as  to  the  amount  of 
recovery.  A  sum  certain  must  be  due,  or  a  sum  which  can 
be  named  to  a  certainty.  Here,  the  difficulty  is  not  as  to  the 
right  to  recover  a  sum  certain,  to  wit,  the  forfeitable  value  of 
the  goods,  but  as  to  the  amount  of  that  sum.  This  the  jury 
is  asked  to  find  from  the  evidence.  The  suit  is  not  for  dam- 
ages on  account  of  the  wrongful  acts  of  the  importer,  but  for 
the  recovery  of  a  certain  sum,  to  wit,  the  value  of  the  proper- 
ty, as  it  shall  be  shown  to  be. 

There  are  several  assignments  of  error  upon  exceptions  to 
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rulings  below  on  the  admissibility  of  evidence.  These  present 
questions  not  likely  to  arise  on  a  second  trial,  and  it  does  not 
seem  to  me  necessary  to  take  time  for  their  consideration. 

For  the  single  error  in  respect  to  the  rule  for  ascertain- 
ing the  basis  of  value,  the  judgment  is  reversed,  and  the  canse 
remanded  for  a  new  trial. 

G.  P.  L.  jButler,  Jr.^  {Assistant  District  Attorney)  and 
Sutherland  Tenney^  {Assistant  District  Attorney^)  for  the 
plaintiffs  in  error. 

Joseph  E.  Ghoate^  tor  the  defendant  in  error. 


The  Connecticut  Mutual  Life  Insurance  Covpasy 

vs. 

The  Home  Insurance  Company.    In  Equttt. 

• 

A  mutual  life  insurance  company  idsued  to  B.  and  to  H.  a  policy  insuring  tlic 
life  of  B.  for  the  benefit  of  H.,  for  a  premium  to  be  paid  on  a  specified  daj. 
annually.  By  the  policy,  it  was  to  become  void  if  B.  should  become  so  br 
intemperate  as  to  impair  his  health.  The  premiums  were  paid  for  6  yeirs. 
Two  months  after  the  last  payment  the  company  cancelled  the  policy  because 
it  learned  that  B.  had  become  so  far  intemperate  as  to  impair  his  health,  and 
notified  H.  of  such  cancellation,  and  offered  to  pay  the  surrender  Taloe  of  the 
policy.  H.  refused  to  recognize  such  cancellation,  or  to  surrender  the  policy, 
and  tendered  to  the  company  the  annual  premium  every  year,  the  tender 
being  always  refused.  The  company  filed  a  bill  in  equity  against  H.,  prajiog 
that  the  policy  be  declared  null,  and  be  surrendered  on  payment  of  its  surreo- 
der  yalue.    On  demurrer :  Held,  that  the  bill  would  lie. 

A  Court  of  equity  will  exercise  its  power  of  setting  aside  contracts  for  defects 
not  apparent  on  their  face,  although  such  defects  arose  after  the  execution  of 
the  contracts,  in  cases  where  special  circumstances  render  it  inequitable  or 
unjust,  or  a  hardship,  to  compel  the  plaintiff  to  await  a  suit  at  law  at  the  in- 
stance  of  the  other  party. 
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The  rule,  that  a  Court  of  eqoity  will  not  aid  to  enforce  a  forfeiture,  or  to  divest 
an  estate  for  breach  of  coyenant  or  condition  subsequent,  is  not  applicable  to 
the  cancellation  of  a  policy  of  insurance  on  the  life  of  a  living  person. 

(Before  ShifiulK,  J.,  Connecticut.  September  1st,  1879.) 

Shipman,  J.     This  is  a  bill  in  equity,  which  alleges,  in 
enbetance,  as  follows :  On  June  20th,  1870,  the  plaintiff,  a 
Connectictit  corporation,  duly  authorized  to  issue  policies  of 
insurance  upon  lives,  issued  to  Henry  H.  Bigelow,  and  to  the 
defendant,  a  New  York  corporation,  a  policy  of  insurance, 
whereby  the  plaintiff  insured  the  life  of  said  Bigelow,  in  the 
sum  of  $6,000,  for  the  benefit  of  the  defendant,  upon  the 
payment  of  a  premium  of  $180  54,  and  upon  the  agreement 
of  the  insured  to  pay  a  like  sum  on  or  before  June  20th,  in 
every  year,  during  the  continuance  of  the  policy.     By  said 
policy  it  was  agreed,  that,  if  the  assured  should  become  so  far 
intemperate  as  to  impair  his  health  or  induce  delirium  tremens, 
the  policy  should  become  null  and  void.     The  premium  pay- 
ments were  made  by  the  insured,  or  by  the  defendant,  until 
and  including  the  payment  maturing  June  20th,  1876.   About 
August  28th,  1876,  the  plaintiff  was  first  apprised  that  the 
insured  had  become  so  far  intemperate  as  to  impair  his  health. 
On  said  day  said  policy  became  null  and  void  by  said  intem- 
perance, and  thereupon,  on  August  29th,  1876,  the  plaintiff 
cancelled  said- policy,  and  notified  the  defendant  of  said  for- 
feiture and  cancellation,  and  offered  to  pay,  in  cash,  the  sur- 
render value  of  said  policy,  upon  its  surrender.     Afterwards, 
the  defendant,  who  is  the  true  owner  of  the  policy,  and  has 
acted  as  the  exclusive  owner  thereof,  on  or  about  the 
day  of  ,  1877,  refused  to  recognize  said  cancellation, 

and  declared  that  it  should  treat  the  contract  as  valid  and 
outstanding  against  the  plaintiff.  The  plaintiff  offered  to  re- 
instate the  policy,  provided  it  should  appear,  upon  a  fair 
medical  examination,  that  the  health  of  the  insured  had  not 
been  impaired  by  intemperance  since  the  date  of  the  policy. 
The  defendant  refused  to  assent  to  such  examination,  and  has 
the  policy  in  its  possession,  and  refuses'  to  surrender  the  same. 
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and  has,  ever  since  said  cancellation,  tendered  to  the  plaintifl^ 
on  June  20th  in  each  jear,  the  amount  of  the  annual  preminm^ 
which  tender  has  always  been  refused.  The  defendant  holds 
the  contract  as,  in  fact,  a  valid  obligation  of  the  plaintiff,  and 
apparently  valuable  to  any  person  to  whom  it  may  be  n^o- 
tiated.  The  plaintiff  is  a  mutual  company,  and,  by  its  charter, 
each  policy  holder  is  entitled  to  a  voice  in  the  election  and 
management  of  the  company.  It  is  important,  to  the  proper 
management  of  the  company,  and  to  a  just  distribution  of  its 
surplus,  that  the  real  holders  of  its  policies  be  known  abso- 
lutely. All  the  defences  depend  upon  facts  which  do  not 
appear  upon  the  face  of  the  instrument.  There  are,  at  pres- 
ent, within  reach  of  legal  process,  a  sufficient  number  of  com- 
petent and  credible  witnesses  to  fully  prove  the  avoidance  of 
the  policy,  but  the  plaintiff  fears  that  these  witnesses,  by 
death  or  other  causes,  may  become  unavailable  for  the  pur- 
pose of  resisting  a  suit  upon  the  policy,  at  some  future  time, 
at  the  instance  of  the  defendant.  The  plaintiff  offers  to  pay 
the  full  surrender  value  of  the  policy  at  the  time  of  its  avoid- 
ance. The  bill  prays  that  the  policy  may  be  declared  null,  and 
that  the  defendant  be  ordered  to  surrender  it  to  the  plaintiff 
for  cancellation,  upon  payment  of  its  surrender  value,  or  for 
other  relief.  To  this  bill  the  defendant  has  demurred  general- 
ly. The  ground  of  the  demurrer  is.  the  alleged  want  of  power 
in  a  Court  of  equity  to  cancel  the  policy  at  the  instance  of 
the  insurance  company;  and  it  is  insisted,  (1st,) 'that,  while  a 
Court  of  equity  has  power  to  cancel  instruments  which  are 
void  by  reason  of  fraud  in  their  inception,  it  has  no  jurisdic- 
tion .to  cancel  instruments  which  have  ceased  to  be  binding 
since  their  execution ;  (2d,)  that  while,  at  the  instance  of  the 
assured,  a  Court  of  equity  may  compel  an  insurance  company 
to  reinstate  a  cancelled  contract,  equity  will  not  interfere  to 
enforce  a  forfeiture. 

(1.)  Upon  the  first  proposition,  it  is  true,  that  a  Court  of 
equity  has  not,  or  will  not  exercise,  jurisdiction  to  cancel  a 
contract,  merely  because  it  has  become  void  or  inoperative 
by  reason  of  some  fact  which  has  taken  place  since  its  execu- 
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tion.  Such  an  exercise  of  power  would  give  a  Court  of 
equity  concurrent  jurisdiction  with  Courts  of  law  over  all 
contracts  which  one  contracting  party  may  allege. to  have 
been  broken  by  the  other.  .  {Thornton  v.  Knight,  16  Simons y 
509.)  But,  while  relief  from  the  consequences  of  fraud  is 
peculiarly  the  province  of  a  Court  of  equity,  it  has  not  re- 
fused to  cancel  contracts  which  have  been  performed,  or 
which  have  become  inoperative,  when  the  special  circum- 
stances of  the  case  rendered  it  unjust  or  oppressive  that  the 
contract  should  be  an  outstanding  claim  against  the  plaintiff. 
The  reasonable  rule  is,  that  a  Court  of  equity  will  exercise  its 
power  of  setting  aside  contracts  for  defects  not  apparent  on 
their  face,  although  such  defects  arose  after  the  execution  of 
the  contracts,  in  cases  where  the  special  circumstances  render 
it  inequitable  or  unjust,  or  a  hardship,  to  compel  the  plaintiff 
to  await  a  suit  at  law  at  the  instance  of  the  other  party. 
{Hamilton  v.  Oummings,  1  Johns.  Gh.  Ji.,  517 ;  Hoa/re  v. 
Bremridgey  Law  H.y  8  Gh,  App,y  22 ;  Ghipman  v.  Hwrtfordy 
21  Conn.y  488 ;  Ferguson  v.  Fishy  28  Gonn.y  501.)  Chancellor 
Kent  was  inclined  to  think,  in  Harrdlton  v.  Gv/mmingSy  that 
a  Court  of  equity  had  jurisdiction  to  set  aside  a  bond  or 
other  instrument,  whether  the  instrument  was  void  for  matter 
appearing  on  its  face,  or  from  the  proofs,  ^'  and  that  these  aj9- 
sumed  distinctions  were  not  well  founded."  He  says :  "  Per- 
haps all  the  cases  may  be  reconciled  on  the  general  principle, 
that  the  exercise  of  this  power  is  to  be  regulated  by  sound 
discretion,  as  the  circumstances  of  the  individual  case  may 
dictate ;  and  that  the  resort  to  equity,  to  be  sustained,  must 
be  expedient,  either  because  the  instrument  is  liable  to  abuse 
from  its  negotiable  nature,  or  because  the  defence,  not  arising 
on  its  face,  may  be  difficult,  or  uncertain  at  law,  or  from  some 
other  special  circumstances  pecuUar  to  the  case,  and  rendering 
a  resort  here  highly  proper,  and  clear  of  all  suspicion  of  any 
design  to  promote  expense  and  litigation.  If,  however,  the 
defect  appears  on  the  bond  itself,  the  interference  of  this 
Court  will  depend  on  a  question  of  expediency,  and  not  on  a 
question  of  jarisdiction." 

Vol.  XVn.— 10 
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(2.)  It  is  true,  that  Courts  of  equity  will  not  aid  to  en- 
force a  forfeiture,  or  to  divest  an  estate  for  breach  of  cove- 
nant or  condition  subsequent,  unless,  perhaps,  under  extraor 
dinary  circumstances.  {Horshurg  v.  Baker^  1  Peters^  232 ; 
Livingston  v.  TompkhiSj  4  Johns.  CK  R.^  415 ;  2  8tmf9 
Eg,  Juria,^  sect.  1,319.)  When  an  estate  has  been  forfeited, 
or  when  a  pecuniary  penalty  has  been  incurred,  by  reason  of 
the  happening  of  a  condition  subsequent,  or  of  the  breach  of 
a  covenant,  there  is  usually  an  immediate  remedy  at  law  to 
regain  possession  of  the  estate  or  to  recover  the  penalty. 
There  being  such  a  remedy,  equity  will  not  interfere.  "The 
great  principle  is,  that  equity  will  not  assist  in  the  recovery 
of  a  penalty  or  forfeiture,  when  the  plaintiff  may  proceed  at 
law  to  recover  it.''  {Livingston  v.  Tompkins^  4  John^. 
Ch.  H.^  432.)  In  this  case,  there  is  no  estate  to  be  regained, 
there  is  no  sum  in  damages  to  be  recovered.  The  insured  is 
still  living,  and  a  cancellation  of  the  contract  is  the  only  re- 
sult which  is  to  be  attained.  The  plaintiff  has  now  no 
remedy  at  law^  and,  unless  it  can  resort  to  a  Court  of  equity, 
it  must  wait  and  become  a  defendant  at  the  future  suit  of 
the  holder  of  the  policy.  When  such  a  suit  will  be  com- 
menced is  a  matter  of  uncertainty.  The  rule  is  not  applica- 
ble to  the  cancellation  of  a  policy  of  insurance  upon  the  life 
of  a  living  person. 

The  expediency  of  interference  by  a  Court  of  equity  is 
apparent  from  the  following  considerations :  The  cancella- 
tion of  the  policies  of  delinquent  policy  holders  is  a  duty 
which  a  life  insurance  company  owes  to  its  other  policy 
holders.  AU  the  insured  have  an  interest  that  the  covenant* 
of  each  insured  person  as  to  health  and  the  payment  of  pre- 
mium shall  be  performed,  and  that  the  lives  of  the  insured 
and  the  prosperity  of  the  company  shall  not  be  impaired  by 
any  act  which  the  insured  person  has  agreed  shall  not  be  com- 
mitted. The  company  insures  the  policy  holders  at  a  rate 
based  upon  the  estimated  average  mortality  of  ordinary 
healthy  persons  at  the  ages  of  the  insured  respectively,  and 
the  insured  agree,  among  other  things,  that  they  wiU  not  im- 
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pair  their  health  by  the  immoderate  use  of  intoxicating 
liquors.  If  the  insured  are  permitted,  with  the  knowledge 
of  the  company,  to  indulge  in  practices  which  notoriously 
invite  disease,  the  system  of  insurance  and  the  safety  of  the 
investment  of  other  policy  holders  are  endangered.  Each 
insured  person  has  an  interest  in  the  continuance  of  the  life 
of  every  other  insured  person.  In  N.  Y.  Life  Ins.  Oo,  v. 
SUUham^  (3  Otto^  24,)  Mr.  Justice  Bradley  says :  "  The  insured 
parties  are  associates  in  a  great  scheme.  The  associated  rela- 
tion exists  whether  the  company  be  a  mutual  one  or  not. 
Each  is  interested  in  the  engagements  of  all ;  for,  out  of  the 
co-existence  of  many  risks  arises  the  law  of  average,  which 
underlies  the  whole  business." 

But,  it  is  said,  the  corporation  possesses,  by  contract,  the 
power  of  declaring  that  policies  have  been  cancelled  for  the 
cause  of  intemperance.  The  plaintiflf  has  already  exercised 
this  power,  and  has  protected  itself  and  its  policy  holders. 
It  is  not  necessary  that  the  policy  should  be  judicially  de- 
clared to  be  cancelled,  and  there  is  no  exigency  which  requires 
this  Court  to  aid  or  assist  in  the  cancellation. 

It  is  important  both  to  the  company  and  to  the  insured 
that  the  company  should  be  able  to  know,  in  the  life  time  of 
the  insured,  whether  it  has  made  an  error  in  the  cancellation 
of  his  policy,  and  whether  it  is  still  bound  to  receive  the  pre- 
mium, and  whether  he  has  a  right  to  share  in  the  dividends, 
or  profits,  or  surplus.  The  insured  is  annually  tendering  his 
premium,  and  the  company  is  annually  refusing  to  accept  the 
tender.  The  postponement  till  the  death  of  the  insured  of 
knowledge  whether  or  not  the  company  is  under  obligation  to 
receive  the  tender  is  inequitable  and  unjust  to  both  parties, 
because  it  is  a  postponement  for  an  uncertain  time,  a  post- 
ponement to  the  pecuniary  damage  of  one  party,  and  a  post- 
ponement to  a  time  when  the  ascertainment  of  the  truth  of 
the  facts  upon  which  the  action  of  the  company  was  based 
may  have  become  doubtful  by  lapse  of  time  and  the  death  or 
removal  of  witnesses.  It  is  important  that  neither  party 
should  be  left  in  doubt,  during  a  series  of  years,  as  to  his  or 
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its  pecuniary  rights  in  the  policy.  These  special  circum- 
stances seem  to  me  to  be  suflScient  to  justify  the  plaintiff  in 
its  resort  to  a  Court  of  equity. 

The  demurrer  is  overruled,  without  costs,  with  leave  to 
answer  over. 

Henry  C.  Rohinaon^  for  the  plaintiff. 

Jlichard  D.  Hvbhard^  for  the  defendant. 


John  Christman  and  P.  Elmendorf  Sloan 
John  A.  Eumsey  and  Moses  Rumsey.     In  Equitt. 

The  re-Sssued  letters  patent  granted  to  John  Christman,  March  24th,  1874,  for 
an  "  improTement  in  pomp  filters,**  on  the  sorrender  of  original  letters  pat^t 
granted  to  him  Noyember  28th,  1866,  are  yalid,  as  respects  the  first  claim. 

The  decision  ef  the  Commissioner  of  Patents  as  to  the  existence  of  a  gronod 
for  re-issue  set  forth  in  g  68  of  the  Act  of  July  8th,  18Y0,  (16  U,  &  StaL  (U 
Larget  206,)  is  conclnsive. 

The  said  re-issued  patent  has  not  new  matter  introduced  into  its  specification  in 
Tiolation  of  said  §  63 ;  nor  is  it  open  to  the  objection  that  it  is  not  for  ih« 
same  invention,  or  for  any  inyention,  described  in  the  original  specificatioD  tf 
the  inyention  of  the  patentee. 

It  was  lawful,  under  the  decision  in  The  Com  Planter  Patent,  (23  Wallace,  181,) 
to  re-issue  said  patent  with  claims  to  combinations  of  fewer  elements  thin 
were  contained  in  the  combination  claimed  in  the  claim  of  the  original  patent, 
the  sub-combinations  of  the  re-issue  entering  into  a  larger  combination 
claimed  in  the  original 

The  claims  of  said  re-issued  patent,  namely,  "  1.  The  combination  of  a  wire 
g^uze,  C,  with  an  open  grating  or  guard,  A,  of  sufficient  strength  for  the  pur- 
pose required,  and  a  point,  A' ,  constiucted  substantially  as  and  for  the  par* 
poses  described.  2.  The  combination  of  a  grating,  A,  having  apertures 
through  it  for  the  passage  of  the  water  to  the  interior,  forming  the  lower  end 
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of  a  pnmp  tabe,  witli  a  wire  gauze,  0,  for  filtering  the  water,  sabstantially  as 
deeciibed,"  are  ciaimB  to  combinations  and  not  merely  to  aggregations  of 
parts. 

The  question  of  the  infringement  of  the  first  claim,  considered. 

The  second  claim  is  void  for  want  of  novelty. 

The  plaintiff  was  allowed  to  recover  on  the  first  claim,  on  making,  before  a  de- 
cree, a  disclaimer  as  to  the  second  claim,  it  not  appearing  that  there  had 
been  any  unreasonable  neglect  or  delay  to  enter  such  disclaimer,  but,  as  the 
disclaimer  was  not  made  before  the  suit  was  brought,  costs  to  the  plaintiff 
were  refased. 

(Before  BLATOBToan,  J.,  Northern  District  of  New  York,  September  10th,  1879.) 

Blatchfobd,  J.  This  suit  is  brought  on  re-issued  letters 
patent  granted  to  John  Christman,  March  24th,  1874:,  for  an 
"  improYement  in  pump  filters."  The  specification  says  :  "  In 
pointed  pump  tubes  heretofore  essayed,  difliculties  have 
arisen  in  keeping  them  free  from  clogging  and  rendering 
them  efficient.  My  invention  was  made  to  overcome  these 
difficulties,  in  which  I  have  fully  succeeded.  The  construc- 
tion of  my  apparatus  is  substantially  as  follows,  referring  to 
the  accompanying  drawing,  which  is  a  side  elevation  of  the 
filtering  point  made  for  driving,  affixed  to  the  lower  end  of  a 
pump  tube,  with  the  side  grating  A  broken,  to  show  the  wire 
gauze,  C.  I  form  an  open  grating  A,  of  rods  of  proper  sized 
wire  of  a  convenient  length  and  form,  the  upper  ends  of  which 
are  permanently  affixed  to  a  collar  or  head  piece,  B,  on  which 
a  screw  may  be  cut,  to  affix  it  to  the  lower  end  of  the  pump 
tube,  D.  This  screw  may  be  cut  on  the  inside,  as  shown  by 
the  drawing,  or  on  the  outside,  as  preferred,  the  joint  being 
made  in  any  well  known  way.  The  open  grate  A  extends 
down  cylindrically  in  the  drawing  a  sufficient  distance,  and  is 
thence  tapered  and  brought  into  a  solid  point,  A',  as  in  the 
drawing ;  or  it  may  be  made  rounded  or  square,  so  there  is  a 
BoUd,  compact  end  adapted  to  the  purposes  intended.  Inside 
the  grating  A,  I  insert  another  tube,  C,  made  of  wire  gauze, 
and  covering  the  spaces  between  the  bars  of  the  grate  A, 
and  properly  fastened  in  place,  which,  I  find,  makes,  in  con- 
nection with  the  strong  supporting  grating,  a  perfect  filter, 
to  be  used  at  the  bottom  of  pump  tubes.     Where  it  is  re- 
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quired,  as  in  quicksandfl,  &c.,  there  may  be  a  filteiiDg  medium 
put  inside  the  wire  gauze,  to  resist  the  outside  pressure ;  but, 
for  ordinary  cases,  no  such  packing  is  necessary."  The  claims 
of  the  re-issue  are  as  follows :  "  1.  The  combination  of  a  wire 
gauze,  0,  with  an  open  grating  or  guard,  A,  of  suflBcient 
strength  for  the  purpose  required,  and  a  point.  A',  constructed 
substantially  as  and  for  the  purposes  described.  2.  The  com- 
bination of  a  grating.  A,  having  apertures  through  it  for  the 
passage  of  water  to  the  interior,  forming  the  lower  end  of  a 
pump  tube,  with  a  wire  gauze,  C,  for  filtering  the  water,  sub- 
stantially as  described." 

The  original  letters  patent  were  granted  to  John  Christ- 
man,  November  28th,  1865,  for  an  "  improvement  in  pump 
filters."  The  specification  of  the  original  says :  "  Be  it  known, 
that  I,  John  Christman,  of  the  city  of  Syracuse,  N.  Y.,  have 
invented  a  new  and  improved  pump  filter,  and  I  do  hereby 
declare  that  the  following  is  a  full,  clear  and  exact  description 
of  the  construction  of  the  same  and  the  form  thereof,  when 
complete,  reference  being  had  to  the  annexed  drawings  mak- 
ing a  part  of  this  specification.  The  letters  used  represent  the 
same  parts  wherever  they  occur.  To  enable  others  skilled 
in  the  art  to  make  and  use  my  invention,  I  will  proceed  to 
describe  the  construction  of  the  filter,  and  its  form  when  com- 
plete and  ready  for  use.  I  use  any  kind  of  common  wire  and 
arrange  sections  thereof  in  a  tubular  form,  A,  so  that  the  longi- 
tudinal sections  a,  a,  a^  a^  &c.,  will  form  an  open  grate.  The 
ends  of  the  wire  sections  designed  for  the  lower  part  of  the 
filter  are  welded  together  in  a  compact  form,  which  may  be 
round,  pointed  or  square  across.  The  ends  of  the  wire  sec- 
tions designed  for  the  upper  part  of  the  filter  are  made  to  pass 
between  two  shoulders,  h  the  inner  one  and  c  the  outer  one, 
forming  a  part  of  the  round  head  piece  B,  thus  keeping  them 
in  a  circular  or  tubular  form,  and,  to  hold  the  same  firmly, 
the  outer  shoulder,  e,  may  be  soldered  down  upon  the  wire 
sections,  and  the  same  thus  held  securely  in  their  places.  The 
head-piece  will  be  of  suflBcient  length,  so  that  the  upper  end 
thereof  may  receive  the  cut  of  a  screw,  either  on  the  inside 
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or  the  outside,  as  may  be  desirable,  as  seen  at  rf,  to  receive 
the  pump  tube  D.      Fitting  the  inside  of  the  wire  tube  thus 
formed    I  insert  another  tube,  C,  made  of  common    wire 
gauze,  and  the  two  thus  formed  make  a  strong  and  per- 
fect filter  to  be  used  at  the  bottom  of  pump  tubes.     The  tube 
of  wire  gauze  may,  in  case  there  is  quicksand,  be  packed  with 
charcoal  or  other  filtering  substances,  but,  for  ordinary  use, 
no  such  packing  would  be  necessary."    The  claim  of  the  orig- 
inal patent  was  this :  "A  pump  filter,  composed  of  the  parts 
A,  B  and  C,  substantially  as  and  for  the  pui'poses  described." 
It  is  contended,  for  the  defendants,  that  the  re-issue  is  void. 
The  petition  for  the  re-issue  sets  forth,  that,  by  reason  of  an 
insuflScient  or  defective  specification,  the  original  patent  is  in- 
operative or  invalid,  and  that  such  error  arose  from  inadver- 
tence, accident  or  mistake,  and  without  any  fraudulent  or  de- 
ceptive intention.     This  is  a  ground  of  re-issue  set  forth  in 
§  53  of  the  Act  of  July  8th,  1870,  (16  [T.  S.  Stat,  at  Large, 
205.)     The  decision  as  to  the  fact  so  set  forth  belonged  ex- 
clusively to  the  Commissioner  of  Patents,  and  his  action  con- 
clusively established  that  fact.       {Seymour  v.  Osborne,  11 
IFofl.,  516,  543  to  545 ;    Herring  v.  NeUon,  14  Blatchf.  a 
<J.  R.,  293.) 

It  is  further  contended,  that  new  matter  has  been  intro- 
duced into  the  specification  of  the  re-issue,  in  violation  of 
§  53  of  the  Act  of  1870.  It  is  urged,  that  the  original  speci- 
fication states  the  invention  to  be  "a  new  and  improved 
pump  filter,"  while  the  re-issued  specification  states  the  inven- 
tion to  be  "  an  improvement  in  pump  filters  ; "  that  the  orig- 
inal claims  the  whole  and  nothing  less,  while  the  re-issue 
makes  two  claims,  neither  of  which  claims  the  whole  or  in- 
cludes the  coUar  or  head  piece  B ;  and  that  the  first  two  sen- 
tences, above  cited,  in  the  re-issued  specification,  are  new 
matter.  These  two  sentences  cannot  properly  be  called  "  new 
matter,"  within  the  meaning  of  the  statute.  They  do  not  at 
aU  relate  to  the  description  or  operation  of  the  apparatus  of 
the  patentee.  The  difficulties  stated  to  have  existed  in  prior 
pointed  pump  tubes  may  well  have  been  known  to*  the  pat- 
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entee  from  hearsay,  although  the  first  driven  well  point  he 
may  have  seen  was  his  own.  Certainly,  as  the  patentee's 
pump  tube  is  a  pointed  pnmp  tube,  and  as  it  does  overcome 
the  diflSculties  in  clogging  in  such  a  tube,  the  presumption  i» 
that  it  was  made  to  overcome  such  difficulties,  and,  theref ore^ 
that  such  difficulties  had  been  heard  of  by  the  patentee. 

It  is  further  urged,  that  the  original  specification  describes 
the  invention  as  applicable  to  all  pump  filters,  whether  used 
upon  points  for  driven  wells,  or  upon  well  tubes  used  in  oi)en 
wells  or  cisterns  or  streams,  while  the  re-issued  specification 
introduces  new  matter  by  confining  the  invention  to  driven 
wells  only.  This  is  claimed  to  be  shown  by  the  fact  that  the 
original  states  that  ^^  the  ends  of  the  wire  sections  designed 
for  the  lower  part  of  the  filter  are  welded  together  in  a  com- 
pact form,  which  may  be  round,  pointed  or  square  across." 
In  the  re-issue  it  is  stated  that  the  open  grating,  A,  is  formed 
of  rods  of  proper  sized  wire,  of  a  convenient  length  and  form, 
the  upper  ends  of  which  are  permanently  affixed  to  a  collar 
or  head  piece,  B,  and  that  the  open  grate  extends  down  cylin- 
dricaUy  a  sufficient  distance,  and  is  thence  tapered  and  brought 
into  a  solid  point,  A^  The  original  states  that  sections  of 
wire  are  arranged  in  a  tubular  form.  A,  so  that  the  longitud- 
inal sections  form  an  open  grate.  It  is  contended,  that,  as 
there  is  no  A'  in  the  original  drawing,  and  as  A  in  that  draw- 
ing includes  the  whole  of  the  open  grate  from  the  welded 
point  to  the  head  piece,  B,  and  as,  in  the  re-issue  drawing,  the 
cylindrical  part  is  lettered  A,  and  the  tapered  part  is  lettered 
A'^,  the  restriction  in  the  re-issue,  of  the  grating  A  to  the  cy- 
lindrical part  above  the  taper,  and  the  lettering  A'  in  the  re- 
issue drawing,  are  new  matter  not  warranted  by  the  original 
drawing  or  model.  It  is  contended,  that,  in  this,  there  is  a 
violation  not  only  of  the  provision  of  §  63  of  the  Act  of  1870 
in  regard  to  new  matter,  but  a  violation  of  the  provision  of 
that  section,  that,  in  case  of  a  machine  patent,  neither  the 
model  nor  the  drawings  shall  be  amended,  except  each  by  the 
other ;  that  a  new  division  or  element  is  made  in  the  drawing, 
called  A' ;   that  the  drawing  has  been  amended  by  dividing 
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the  grating  into  two  parts,  without  any  warrant  therefor  from 
the  model ;  and  that  this  was  a  material  change,  because  it 
was  intended  to  change  the  original  hollow  point,  as  described 
in  the  original  specification  and  as  shown  in  the  original 
drawing  and  by  the  model,  into  a  solid  point,  including  aU  of 
the  tapering  part  as  solid  matter. 

There  is  no  substantial  difference  between  the  drawing  at- 
tached to  the  original  patent  and  that  attached  to  the  re-issued 
patent.  The  form  of  the  whole  structure,  as  a  whole,  is  the 
same  in  each.  The  forms  of  the  several  parts  are  the  same  in 
each.  In  each,  the  protecting  grating  is  cylindrical  above 
aud  then  tapers  below,  in  the  form  of  an  inverted  cone,  to  a 
point.  In  the  original  drawing  the  whole  grating,  from  the 
head  piece  to  the  point,  is  lettered  A.  In  the  re-issue  drawing 
the  cylindrical  part  of  the  grating  is  lettered  A,  and  the  ta- 
pering part  is  lettered  A'. 

It  is  not  perceived  that  there  is  any  force  in  these  objec- 
tions taken  by  the  defendants.  The  drawing  of  the  original 
patent  shows  a  pointed  pump  tube,  capable  of  being  driven  to 
make  a  driven  well.  The  original  specification  says :  "  The  ends 
of  the  wire  sections  designed  for  the  lower  part  of  the  filter 
are  welded  together  in  a  compact  form,  which,  may  be  round, 
pointed  or  square  across."  There  is  nothing  in  this  language, 
properly  construed,  which  indicates  that  the  patentee  contem- 
plated the  use  of  the  structure  in  any  other  well  than  a  driven 
well.  It  speaks  of  the  "  wire  sections  designed  for  the  lower 
part  of  the  filter."  The  "  lower  part  of  the  filter  "  is  the  part 
from  where  the  taper  begins,  downward.  The  ends  of  these 
wire  sections,  that  is,  their  lower  ends,  are  welded  together 
in  a  compact  form.  Why  in  a  compact  form  ?  Evidently,  to 
get  a  driving  point.  Unless  the  ends  were  compact,  in  the 
Benfle  of  being  compacted  to  a  point,  there  could  be  no  driv- 
iiig.  There  is  no  suggestion  that  the  lower  ends  are  to  be 
rounded  or  square  across.  If  they  were,  they  could  not  be 
driven.  The  words  "  which  may  be  round,  pointed  or  square 
across"  refer  to  something  which  may  at  the  same  place  be, 
optionally,  either  round,  pointed  or  square  across.     The  ex- 
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treme  lower  end  may  be  pointed,  but,  for  a  driven  well,  it 
cannot  be  round  or  square  across.  It  is  not  the  ''ends" 
which  are  to  be  "  round,  pointed  or  square  across,"  It  is 
"  the  lower  part  of  the  filter"  which  is  to  be  "  round,  pointed 
or  square  across."  The  lower  part  of  the  filter  is  the  part 
from  where  the  taper  begins,  downward.  Such  part  may  not 
have  its  up  and  down  outside  line,  from  the  lower  end  of  the 
cylindrical  part  downward  to  the  end,  the  line  of  a  cone,  as 
in  the  drawing,  but  such  outside  line  may  be  rounded  and 
more  bulging  than  the  line  of  a  cone,  so  it  be  not  of  greater 
diameter  than  the  cylindrical  part,  provided  the  lower  ends 
of  the  wires  are  welded  together  in  a  compact  form  ;  or,  such 
part  may  be  pointed,  that  is,  its  outside  Une  may  be  the  line  of 
a  cone,  going  in  a  straight  line  from  the  lower  end  of  the  cy- 
lindrical part  to  the  point ;  or,  such  point  may  be  square  across, 
that  is,  it  may  be  an  inverted  pyramid,  with  its  cross  section  any 
where  a  square,  provided  the  lower  ends  of  the  wires  in  the 
four  sides  are  welded  together  in  a  compact  form.  This  is 
the  only  reasonable  meaning  of  the  words.  They  are  inarti- 
ficially  put  together,  but  in  the  re-issue  the  language  is: 
"  The  open  grate.  A,  extends  cylindrically  in  the  drawing  a 
sufiicient  distance,  and  is  then  tapered  and  brought  into  a 
solid  point,  A^,  as  in  the  drawing,  or  it  may  be  made  rounded 
or  square,  so  there  is  a  solid  compact  end  adapted  to  the  pur- 
poses intended."  In  the  drawing,  the  open  grate.  A,  does  ex- 
tend down  cyKndrically  for  a  distance,  and  it  "  is  then  ta- 
pered." That  is,  the  open  grate  continues  in  the  tapered 
part.  The  tapered  part  is  not  all  of  it  solid.  After  that  part 
of  the  tapered  part  which  is  an  open  grate,  comes  the  solid 
driving  point  into  which  the  tapered  open  grate  is  brought. 
The  letter  A',  in  the  drawing  of  the  re-issue,  is  not  at  or  near 
the  solid  point.  It  is  opposite  the  open  grating,  on  the  ta- 
pered part.  The  statement,  that  the  open  grate,  aiter  leaving 
the  cylindrical  form,  "is  then  tapered  and  brought  into  a 
solid  point,  A  ^,  as  in  the  drawing,"  does  not  mean  that  A 'is 
the  solid  point,  or  that  the  solid  point  is  A^,  or  that  the  whole 
of  the  tapered  part  is  solid.    It  means  that  the  part  below 
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the  cylindrical  part  is  A ',  that  it  is  tapered  as  it  goes  down, 
that  it  is  brought  at  its  lower  end  into  a  solid  point,  and  that 
the  whole  part  which  is  thus  tapered  and  bronght  into  a  solid 
point  is  designated  as  A^,  in  the  drawing.  The  statement 
further  is,  that  the  part  which  is  tapered,  that  is,  conical,  or, 
as  in  the  original,  pointed,  may,  alternatively,  be  made  rounded 
or  square,  or,  as  in  the  original,  round  or  square  across,  in  the 
senses  before  explained.  There  is  a  proyiso,  that,  in  each  one 
of  the  three  cases,  there  must  be  a  solid  compact  end,  adapted 
to  the  pnrpK>8es  intended,  that  is,  for  a  pointed  pump  tube 
made  for  driving.  This  same  idea  is  found  in  the  original 
specification  and  drawing,  taken  together.  There  is  no  new 
matter,  in  this  regard,  in  the  re-issued  specification  or  in  the 
re-issue  drawing.  Nor  is  the  added  lettering.  A'',  new  matter. 
It  is  not  perceived  that  any  intention  is  disclosed,  in  the  re- 
issue, to  make  the  whole  of  the  tapering  part  solid. 

It  is  further  contended,  that  the  re-issue  is  not  for  the 
same  invention,  or  for  any  invention,  described  in  the  original 
specification  as  the  invention  of  the  patentee.  The  cases  of 
OUl  V.  Wdl€,  (22  Wallace,  1,)  and  Busaell  v.  Dodge,  (3  Otto, 
460,)  are  relied  on  as  authorities.  The  claim  of  the  original 
patent  was  this:  "A  pump  filter,  composed  of  the  parts  A, 
B  and  C,  substantially  as  and  for  the  purposes  described."  It 
is  urged  that  such  claim  included  the  three  distinct  parts  A, 
B  and  C,  in  combination,  embracing  the  whole  of  the  struc- 
ture described ;  that  there  is  no  suggestion,  in  the  original 
specification,  that  the  patentee  had  invented  any  combination 
of  parts  less  than  the  whole ;  and  that  each  of  the  claims  of 
the  re-issue  is  for  a  combination  of  parts  less  than  the  whole, 
and  is,  therefore,  void.  The  view  taken  by  this  Court,  in 
Herring  v.  NeUon,  (before  cited,)  of  the  decisions  in  OUl  v. 
WeUs  and  JSussell  v.  Dodge,  seems  to  me  to  be  a  sound  one. 
Under  the  decision  in  The  Com  Planter  Patent,  (23  Wallace, 
181,)  which  was  subsequent  to  that  in  OUl  v.  Wells,  the  re- 
issue in  the  present  case  cannot  be  held  to  be  void.  The 
drawings  of  the  original  and  the  re-issue  being  the  same,  and 
the  two  specifications  describing  the  same  mechanical  struo- 
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tore,  with  the  same  mode  of  operation,  it  must  be  held  to  be 
lawful  to  re-issue  the  patent  with  claims  to  combinations  of 
fewer  elements  than  were  contained  in  the  combination 
claimed  in  the  claim  of  the  original  patent.  The  original 
claimed  a  general  and  larger  combination,  and  the  re-issue 
claims  sub-combinations  which  enter  into  such  general  and 
larger  combination.  Such  a  re-issue  was  sustained  in  The 
Com  Pla/nter  Patent^  on  the  ground  that  the  re-issue  was  for 
things  contained  within  the  apparatus  described  in  the  orig- 
inal patent,  and  against  the  effort  to  control  the  case  by  the 
decision  in  OiU  v.  Wells, 

It  is  of  no  importance  that  the  wire  gauze,  C,  may  not,  bj 
itself,  have  been  new,  or  that  the  open  grating  or  guard,  A, 
may  not,  by  itself,  have  been  new,  or  that  any  other  ingredi- 
ent of  the  combinations  claimed  in  the  re-issue  may  not,  bj 
itself,  have  been  new,  so  long  as  the  combinations,  as  claimed, 
were  new. 

As  stated  before,  A^,  in  the  drawing  of  the  re-issue,  and  in 
the  text  of  the  re-issued  specification,  does  not  mean  the  solid 
point  alone,  by  itself,  but  includes  the  whole  of  the  tapering 
part,  which  tapering  part  is  an  open  grate  from  the  lower  end 
of  the  cylindrical  part  of  the  open  grate  down  to  where  the 
solid  compact  end  begins,  and  the  solid  compact  end  forms 
the  rest  of  the  tapering  part,  and  the  rest  of  A  •  The  re-issned 
specification  says  that  the  open  grate  is  tapered  from  where 
its  cylindrical  part  stops,  that  is,  that  the  open  grate  continues 
into  the  tapered  part  down  to  where  the  solid  compact  end 
begins.  The  drawing  shows  that.  So,  where  the  first  claim 
of  the  re-issue  speaks  of  "  a  point,  A ',"  it  means  the  whole  of 
what  is  lettered  A',  the  whole  of  what  is  so  tapered,  from  the 
lower  end  of  the  cylindrical  part  to  the  lower  end  of  the  solid 
compact  end,  and  it  does  not  mean  merely  the  solid  compact 
end. 

It  is  further  contended,  that  the  two  claims  of  the  re-issne 
do  not  claim  combinations  but  claim  merely  aggregations  of 
parts.  The  object  of  the  combination  claimed  in  the  first 
claim  is  to  enable  the  structure  to  be  driven  into  the  earth, 
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and  there  serve  for  a  pump  and  a  filter,  without  being  injured 
in  driving.  I^othing  less  than  a  combination  of  all  the  ele- 
ments in  such  combination  will  accomplish  all  the  objects 
which  such  combination  will  accomplish.  So,  too,  the  grat- 
ing and  the  wire  gauze  of  the  second  claim  act  in  combination, 
in  controlling  the  passage  of  the  water  from  the  outside  of 
the  grating  to  the  interior  of  the  wire  gauze.  The  objection 
is  not  regarded  as  tenable. 

The  application  for  Christman's  original  patent  was  filed 
in  the  Patent  Office  August  1st,  1865.  The  invention  was 
made  by  him  in  the  spring  of  1864.  The  model  sent  by  him 
to  the  Patent  Office  was  made  in  the  spring  of  1865. 

The  patent  to  Phelps  and  Holton,  of  June  12th,  1855,  for 
a  "  metallic  medium  for  filtering,"  describes  the  use,  for  fil- 
tering water,  of  several  thicknesses  of  fine  wire  gauze  prepared 
by  passing  it  through  metallic  rolls  under  a  sufficient  pressure 
to  flatten  the  wir^  and  reduce  the  interstices.  There  is  no 
suggestion  of  a  driven  well,  or  of  a  protecting  grating,  or  of 
any  necessity  for  such  grating. 

The  patent  to  De  Buffon,  of  April  14th,  1867,  for  an 
**  improved  apparatus  for  filtering  liquids,"  describes  a  struc- 
ture consisting  of  an  internal  metal  tube,  perforated  with 
holes,  through  which  the  filtered  water  passes,  and  surrounded 
on  the  outside  by  a  wire  gauze  cylinder,  the  space  between 
the  two  cylinders  being  filled  with  permeable  materials. 
There  is  no  suggestion  of  a  driven  well. 

The  patent  to  May,  of  August  1st,  1865,  is  subsequent  in 
date  to  Christman's  invention. 

Hewitt's  deep  well  pump,  used  in  1858,  1859  and  1860, 
was  a  perforated  basket  attachment,  with  wire  gauze  wound 
aromid  its  outside,  as  a  water  strainer.  It  could  not  be  taken 
down  by  the  driving  of  a  well  point.  The  apparatus  of  Hughes 
was  a  perforated  pipe  with  a  screen  of  wire  gauze  around  it, 
and  was  not  for  driving.  The  apparatus  of  Suggett  was  a 
single  tube  for  driving,  with  a  point,  and  with  perforations 
in  the  tube  above  the  top  of  the  point. 

In  the  defendants'  apparatus  there  is  a  perforated  tube, 
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snrrounded  on  the  outside  by  two  thicknesses  of  finely  per- 
forated copper,  and  a  covering  of  perforated  metal  ontside  of 
the  perforated  copper.  Below  this  is  a  solid  well  point  for 
driving.  This  solid  point  is  enlarged  near  its  upper  part,  so 
as  to  be  larger  in  diameter  than  the  pipe  above,  and  thus 
afford  additional  protection  to  the  finely  perforated  copper. 
The  defendants  allege  that  their  structure  does  not  infringe 
the  claims  of  Christman's  re-issue.  They  insist  that  their  per- 
forated tube  and  driving  well  point  are  like  those  need  bj 
Suggett  before  Christman's  invention,  and  that  their  finely 
perforated  copper,  if  substantially  wire  gauze,  is  the  wire 
gauze  of  Phelps  and  Holton  and  of  De  Buffon  and  of  Hewitt 
and  of  Hughes ;  that  they  use  no  wires,  and  have  no  wire 
grating  and  no  head  piece ;  that  their  driving  point  is  solid 
from  where  the  tapering  begins,  and  not  at  all  open ;  that  the 
plaintiffs'  structure  cannot  have  its  tapering  part  enlarged  at 
its  upper  part ;  and  that  it  required  no  invention  to  cover  the 
perforated  part  of  Suggett's  apparatus  with  wire  gauze  or 
finely  perforated  copper  sheets. 

The  defendants'  apparatus  can  be  driven,  and  then  remain 
as  a  pump  bottom  and  a  filter.  The  filter  in  it  is  substan- 
tially wire  gauze,  and  such  filter  is  protected,  in  driving,  by 
the  perforated  outside  metal.  The  enlargement  of  the  top  of 
the  point  may  be  an  added  protection,  but  the  office  of  the 
metal  pipe  outside  of  the  finely  perforated  copper  is  to  pro- 
tect the  latter  while  the  structure  is  being  driven  and  after- 
wards. Such  outside  perforated  metal  pipe,  while  it  protects 
the  copper  inside  of  it,  permits  the  water  to  freely  pass  in- 
wardly through  it,  and  it  is  substantially  an  open  grating. 
The  combination  found  in  the  first  claim  of  the  plaintifis'  re- 
issue is  substantially  found  in  the  defendants'  structure.  The 
defendants  have  substantially  a  wire  gauze  filter  with  a  pro- 
tecting grating  or  guard  outside  of  it,  of  sufficient  strength 
for  the  purpose  required,  and  a  tapering  driving  point.  The 
perforated  tube  inside  of  the  copper  is  an  addition,  which 
does  not  destroy  the  combination  of  the  copper  with  the  pro- 
tecting  guard  outside  of  it.     The   plaintiffs'  tapering  part 
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may  have  a  less  part  of  it  solid  than  the  defendants'  tapering 
part,  but  all  that  is  necessary  is  to  have  enongh  of  it  solid  or 
compact,  beginning  at  the  lowest  point,  to  enable  it  to  be 
driven,  according  to  the  nature  of  the  soil.  It  is  in  evidence, 
that  stmctores  like  that  described  and  shown  in  the  specifica- 
tions and  drawings  of  Christman's  original  and  re-issued  pat- 
ents were  driven  by  him  in  1865,  and  have  worked  success- 
fully ever  since.  If  the  solid  point  for  driving  is  sustained 
by  a  rigid  metallic  tubular  grating  that  connects  it  with  the 
pump  tube  above,  that  is  all  that  is  essential.  Whether  thiB 
connection  be  by  a  head  piece  or  collar,  where  the  open 
grating  is  of  wires,  or  whether  the  head  piece  is  omitted  be- 
cause unnecessary,  where  the  grating  is  of  inflexible  metal,  is 
not  of  the  eesence  of  Christman's  invention.  In  either  case, 
the  structure  is  equally  carried  by  the  driving  of  the  tube,  so 
as  to  arrive  at  its  resting  place  in  a  condition  to  act  perfectly 
as  a  filter.  It,  therefore,  appears  that  the  combination  cov- 
ered by  the  first  claim  of  the  plaintiffs'  re-issued  patent  is 
found  in  the  defendants'  structure.  It  also  appears,  that  such 
combination  is  not  found  in  any  of  the  prior  structures  ad- 
duced by  the  defendants,  and  that  it  involved  the  exercise  of 
invention  to  arrive  at  such  combination,  in  view  of  everything 
that  previously  existed. 

The  combination  covered  by  the  second  claim  of  the 
plaintiffs'  re-issue  seems  to  be  a  combination  of  the  grating 
above  the  tapering  part  with  the  wire  gauze  inside  of  such 
grating,  excluding  the  tapering  part  and  the  driving  point, 
and  to  have  no  exclusive  relation  to  a  driven  well,  though 
capable  of  use  in  it.  Aside  from  driving,  the  combination 
of  the  grating  and  the  wire  gauze,  as  a  filter,  is  the  same 
thing,  as  a  combination,  whether  the  wire  gauze  is  inside  of 
the  grating  or  outside  of  it,  so  long  as  the  apparatus  is  at  the 
Wer  end  of  a  pump  tube.  In  this  view  Hewitt  and  Hughes 
anticipated  Christman  as  to  such  second  claim,  and  it  is  in- 
valid, provided  the  testimony  is  available  to  the  defendants. 
Hughes,  Hewitt,  Field  and  McCue  testify  to  substantially 
the  same  prior  arrangement.    None  of  them  are  named  in 
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the  answer.  Although  the  testimony  of  Hughes  was  ob- 
jected to,  on  that  account,  when  taken,  the  testimony  of  the 
other  three  witnesses  was  not  objected  to. 

Although  the  second  claim  is  invalid,  for  want  of  noTel* 
ty,  the  plaintiff  can  recover  on  the  first  daim,  under  §  60  of 
the  Act  of  July  8th,  1870,  (16  U.  S.  Stat,  at  Large,  207,)  now 
§  4,922  of  the  Bevised  Statutes,  although  no  disclaimer  has  been 
made  as  yet  as  to  the  second  claim,  provided  that,  prior  to 
the  entry  of  a  decree  herein,  as  to  such  first  claim,  thej 
make  a  disclaimer,  under  §  4,917  of  the  Bevised  Statutes,  u 
to  the  second  claim,  it  not  appearing  that  there  has  been, 
heretofore,  any  unreasonable  neglect  or  delay  to  enter  such 
disclaimer ;  but,  as  such  disclaimer  was  not  entered  before 
the  commencement  of  this  suit,  the  plaintiffs  will  not  be 
entitled  to  recover  any  costs  of  this  suit.  {Rev.  StaL  U.  S., 
§  4,922.) 

Let  a  decree  be  entered  for  an  account  of  profits  and 
damages  and  for  a  perpetual  injunction,  as  to  the  first  daim. 

J.  J.  Cfreenoiigh  a/nd  Irving  O.  Vann,  for  the  plaintiffs. 
David  Wright,  for  the  defendants. 


The  American  Cotton  Tie  Supply  Compant 

vs. 

John  L.  Bullard  and  others.    In  EQunr. 

The  plaintiff  was  the  owner  of  patents  covering  improTements  in  metallie  ttA- 
ton  ties,  consisting  of  bnckles  and  hoops,  for  compressing  bales  of  ootton. 
Neither  the  plaintiff  nor  any  prior  owner  of  the  patents  had  granted  tny 
licenses  to  make  buckles  or  ties,  but  they  had  made  and  sold  the  ties.  Tbt 
bncUes  were  stamped,  "  Licensed  to  use  once  only,*'  and  were  sold  with  io- 
▼oices  declaring  that  the  ties  were  licensed  to  be  used  once  only,  as  baling 
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ties.  The  defendant  bought  the  buckles  so  once  used,  from  cotton  mills  and 
jonk  dealers,  and  put  up  some  with  new  hoops,  and  some  with  pieces  of  the 
original  hoops  pieced  together,  and  sold  them  as  cotton  ties :  Held,  that  the  de- 
fendant had  infringed  the  patents,  and  ought  to  be  enjoined  from  further  in- 
fringement 

(Before  Blatghpord,  J.,  Southern  District  of  New  York,  September  29th,  1879.) 

Blatchford,  J.  The  bill  in  this  case  sets  forth  that  the 
plaintiff  is  "  a  joint  stock  company,  dnly  and  legally  organ- 
ized under  the  laws  of  the  State  of  Louisiana,  and  having  its 
principal  place  of  business  in  New  Orleans,  in  said  State." 
it  does  not  aver  that  the  plaintiff  is  a  corporation  or  that  it  is 
a  citizen  of  the  State  of  Louisiana.  It  avers  that  the  defend- 
ants are  citizens  of  the  State  of  New  York.  The  plaintiff  is 
referred  to  in  some  of  the  aflSdavits  as  a  corporation,  and  it  is, 
doubtless,  a  corporation  created  by  the  State  of  Louisiana- 
This  being  so,  the  bill  can  be  amended,  and  it  must  be,  to 
show  a  capacity  in  the  plaintiff  to  sue. 

The  bill  is  founded  on  re-issued  letters  patent  No.  5,333, 
granted  to  James  J.  McComb,  March  25th,  1873,  for  an  "  im- 
provement in  cotton  bale  ties,"  (the  original  patent  having 
been  granted  to  George  Brodie,  March  22d,  1859,  and  re- 
issued to  him  April  27th,  1869,  and  extended  for  seven  years 
from  March  22d,  1873,)  and  on  letters  patent  No.  31,252, 
granted  to  J.  J.  McComb,  January  29th,  1861,  for  an  "  im- 
provement in  iron  ties  for  cotton  bales,"  and  extended  for 
seven  years  from  January  29th,  1875.  The  plaintiff  is  the 
owner  of  both  of  the  patents. 

The  specification  of  No.  5,333,  (called  the  Brodie  patent,) 
Bets  forth  that  the  invention  is  one  of  "  improvements  in  cot- 
tim  ties,  or  metallic  bands  and  their  connections,  for  baling." 
It  says :  ''  My  invention  relates  to  the  combination  with  open 
slot  ties  of  metallic  bands  having  their  ends  free  and  held  in 
position  by  the  expansion  of  the  bale.  *  *  *  *  Fig.  6 
is  a  top  view  of  the  open  slotted  link,  shown  in  Figs.  7,  13 
and  14.  *  *  *  Figs,  6,  7,  13  and  14  show  an  open  slotted 
link  or  tie.  In  Fig  7  this  is  shown  in  connection  with  pins, 
and  in  Figs.  13, 14  and  15  in  connection  with  the  band  alone, 
Vol.  XVII.-11 
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the  ends  being  turned  under  the  link  and  held  in  position  by 
the  pressure  exerted  hj  the  expansion  of  the  bale.  In  the 
latter  mode  of  use,  the  slack  may  be  readily  taken  up  by 
forming  the  loop  in  the  iron  at  the  moment  of  making  the 
fastening,  and  passing  the  end  thus  looped  through  the  open- 
ing in  the  side  of  the  link.  The  band  is  thus  slipped  side- 
wise  through  the  opening  into  the  slot,  instead  of  thrusting 
it  through  endwise."  The  3d,  4th  and  5th  claims  of  the 
patent  are  as  follows :  "  3.  The  combination  of  an  open  slot 
for  introducing  the  band  side  wise,  with  a  link  having  a  single 
rectangular  opening  for  holding  both  ends  of  a  metallic  band, 
and  the  band.  4.  An  open  slotted  link,  when  combined  with 
metallic  bands,  the  ends  of  which  are  turned  under  the  link 
and  held  in  position  by  the  expansion  of  the  bale.  5.  The 
method  of  baling  cotton  with  metallic  bands,  and  of  taking 
up  the  slack  of  the  band,  by  bending  the  same  at  any  desired 
point  into  the  form  of  a  loop,  and  passing  such  loop  sidewise, 
through  an  open  slit,  into  the  slot  intended  to  receive  it,  and 
over  the  bar  of  the  clasp  intended  to  hold  it." 

The  specification  of  No.  31,252,  (called  the  McComb 
patent,)  sets  forth  that  the  invention  is  '^  a  new  and  improved 
mode  of  fastening  iron  hoops  on  cotton  bales."  It  says: 
"  The  nature  of  my  invention  consists  in  the  use  of  a  pecu- 
liarly shaped  buckle,  as  a  fastening  or  tie  for  the  ends  of  the 
iron  hoops  which  it  is  desired  to  substitute  in  place  of  the 
hemp  ropes  now  made  use  of  in  baling  cotton,  said  iron 
hoops  being  so  much  safer  in  case  of  fire.  *  *  *  *  The 
tie  or  buckle  is  a  piece  of  wrought  iron  or  other  metallic 
substance,  about  the  eighth  of  an  inch  thick,  an  inch  and 
three-quarters  wide,  and  two  inches  long,  (the  size  being 
modified  to  suit  the  width  of  the  hoop  used,)  with  an  oblong 
hole  or  aperture  cut  or  punched  through  the  centre.  The 
diagram  No.  1,  lettered  A,  B,  C,  D,  represents  the  exact  size 
of  one  of  the  ties  or  buckles,  with  aperture  cut  to  receive  a 
hoop  an  inch  wide.  The  sides  A,  B,  and  D,  C,  are  equal  and 
parallel,  as  are  also  the  sides  B,  C,  and  A,  D.  The  letters 
M,  I,  J,  K,  L,  shows  the  shape  of  the  aperture  or  hole  which 
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is  punched  or  cnt  through  the  centre  of  the  plate,  the  two 
longer  sides,  M,  I,  and  K,  L,  being  equal  in  length  to  the 
width  of  the  hoop  of  the  size  above  mentioned.  In  the  side 
A,  D,  is  cut  a  slot,  which  is  indicated  on  the  diagram  by  the 
letters  E,  F,  and  G,  H,  the  side  G,  H,  of  the  slot  being 
turned  outward  the  eighth  of  an  inch,  to  facilitate  the  inser- 
tion of  the  end  of  the  hoop."    The  buckle  is  of  this  shape : 


^'^'^ 


The  hoop  and  buckle  are  arranged  as  follows  in  use ; 


-ygy* 


r 
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JCetfju 


II 


*-* 


jcotri^ 


The  claim  is  as  follows :  "  Forming  a  link  or  tie  with  an  ob- 
long aperture,  one  end  of  which  is  arrow  shaped,  or,  rather, 
presents  two  sides  of  an  equilateral  triangle,  the  design  of 
this  arrow  shaped  end  being  not  only  to  force  the  hoop,  or 
bend  of  the  hoop,  over  the  slot,  which  it  does  with  unerring 
precision  when  the  bale  expands,  after  being  released  from 
the  press,  but  also  to  secure  an  equal  bearing  upon  the  sepa- 
rated parts  of  the  slotted  side  of  the  tie." 

A  patent  was  granted  to  Frederick  Cook,  March  2d,  1858, 
for  an  "  improvement  in  metallic  ties  for  cotton  bales."    This 
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patent  was  extended  for  seven  years  from  March  2d,  1872, 
As  extended,  it  was  assigned  by  Cook  to  James  J.  McComb, 
March  21st,  1872.  In  June,  1874,  McComb  assigned  the 
Cook  patent  and  the  Brodie  patent  to  a  firm  called  "  The 
American  Cotton  Tie  Company."  In  March,  1876,  that  firm 
assigned  those  patents  to  "  The  American  Cotton  Tie  Com- 
pany, Limited,"  a  corporation,  and  at  the  same  time  that 
corporation  acquired  the  title  to  the  McComb  patent.  From 
that  corporation  the  title  to  the  three  patents  passed  to  the 
plaintiff.  Neither  McComb,  nor  any  of  the  subsequent 
owners  of  the  patents,  granted  any  licenses  thereunder  to 
make  buckles  or  ties,  but  they  retained  to  themselves  the 
monopoly  of  manufacture,  and  made  the  ties  and  supplied 
the  market  with  them,  to  an  extent  always  equal  to  any 
demand.  The  tie  mainly  sold  since  March,  1872,  by  them, 
has  been  the  "  arrow  tie "  of  the  McComb  patent.  The 
bands  have  been  cut  to  the  length  of  eleven  feet,  bent  over 
npon  themselves  once,  and  put  up  in  bundles  of  thirty  each, 
the  buckles  being  strung  upon  one  of  the  inner  bands. 

The  defendants  have  used  upon  the  cotton  ties,  which  they 
have  put  up  or  sold,  second-hand  buckles,  which  they  have 
bought  from  cotton  mills  and  from  junk  dealers,  and  which 
were  made  and  disposed  of  by  the  plaintiff,  or  its  predecessors, 
under  the  Brodie  and  McComb  patents.  These  buckles  hare 
had  stamped  upon  them  the  words :  "  Licensed  to  use  once 
only,"  and  were  formerly  put  upon  the  market  by  the  plaint- 
iff, or  its  predecessors,  in  the  usual  course  of  their  business, 
with  the  following  words  printed  on  the  bill-heads  or  invoices 
which  went  to  the  first  transferee  of  the  ties :  "  The  cotton 
ties  included  in  this  invoice  are  licensed  to  be  used  once  only, 
as  baling  ties,  and  are  sold  and  purchased  subject  to  this  re- 
striction," or  the  words  :  "  Each  bundle  of  cotton  ties  charged 
in  this  invoice  consists  of  30  bands.  The  buckles  accompany- 
ing these  bands  are  the  property  of  The  American  Cotton  Tie 
Supply  Company,  [or,  American  Cotton  Tie  Company,  Lim- 
ited,] and  are  licensed  to  be  used  once  only,  the  company  re- 
serving the  right,  after  such  use,  to  recover  possession  of  them 
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wherever  found."  The  first  of  the  above  forms  6i  bill-head 
was  used  during  the  years  1873, 1874  and  1875,  and  the  other 
one  during  the  years  1876  to  1879  inclusive,  except  that,  for  a 
portion  of  the  latter  four  years,  such  bill-head  used  the  words, 
*'  for  one  season,"  in  lieu  of  the  word  "  once." 

In  this  country,  cotton  is  usually  sold  without  tare,  that  is, 
the  purchaser  pays  a  certain  price  per  pound  upon  the  aggre- 
gate weight  of  the  bale,  which  is  made  up  of  the  bagging,  the 
ties  (bands  and  buckles)  and  the  material  which  they  confine. 
In  England,  cotton  is  sold  with  tare,  that  is,  the  weight  of  the 
ties  and  bagging  is  deducted  from  the  aggregate  weight  of  the 
bale,  and  the  purchaser  pays  so  much  per  pound  for  the  cotton, 
net  weight,  but  takes  the  ties  and  the  bagging  with  the  cotton 
which  they  confine. 

The  ties  which  the  defendants  have  sold  embody  the  prin- 
ciples of  constniction  which  are  found  in  the  inventions  cov- 
ered by  the  3d,  4th  and  5th  claims  of  the  Brodie  patent,  and 
in  the  invention  covered  by  the  McComb  patent.  The  de- 
fendants' ties,  as  sold,  consist  of  bands  eleven  feet  in  length, 
put  up  in  bundles,  each  band  accompanied  by  a  buckle.  In 
regard  to  some  of  such  ties,  the  buckles  being  second-hand 
buckles,  the  bands  are  entirely  new.  In  regard  to  others,  the 
buckles  being  second-hand  buckles,  the  bands  are  not,  as  whole 
bands,  the  original  bands,  bought  at  second  hand,  but  consist 
of  pieces  of  such  original  bands  pieced  together  to  make  the 
proper  length. 

The  question  presented  for  consideration  is,  whether,  on 
the  foregoing  facts,  the  defendants  may  lawfully  sell  such 
ties,  consisting  of  such  bands  and  such  buckles.  This  ques- 
tion has  been  before  the  Courts.  In  August,  1876,  the  Amer- 
ican Cotton  Tie  Company,  Limited,  and  others,  brought  a  suit 
in  equity,  against  one  Chapman,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana,  on  the  Cook,  the 
Brodie  and  the  McComb  patents.  The  defendant  had  pro- 
cured second-hand  buckles  lawfully  put  into  use  on  cotton 
hales,  under  said  patents,  and  had  put  new  bands  with  them, 
and  sold  the  combination  as  ties.    It  appeared,  in  that  case, 


166  SOUTHERN  DISTRICT  OF  NEW  YORK. 

The  American  Cotton  Tie  Supply  Company  v.  Bollard. 

that,  at  the  cotton  presses  at  New  Orleans,  when  the  bales 
bound  with  the  plaintiff's  ties,  consisting  of  the  bands  and 
buckles,  were  ready  to  be  compressed,  the  bands  and  buckles 
were  stripped  off  from  the  bales,  and  thrown  on  one  side  in  a 
pile  promiscuously  with  others,  and  that,  when  the  bales  were 
in  the  press,  they  were  fastened  together  by  the  first  ties  that 
might  be  reached  by  the  pressman  out  of  the  pile,  no  care  be- 
ing taken  to  use  the  same  ties  upon  the  bale,  when  compressed^ 
which  were  so  taken  off  from  it.  The  facts,  before  mentioned, 
were  before  the  Court,  as  to  the  sale  of  cotton  in  this  country 
without  tare,  and  as  to  the  stamp  on  the  buckles,  and  as  to  the 
contents  of  the  original  bill-heads.  The  buckle  used  by  Chap- 
man was  that  of  the  McComb  patent.  The  case  came  before 
Judge  Billings,  the  District  Judge,  on  a  motion  for  a  prelim- 
inary injunction,  and  he  granted  the  injunction,  in  November, 
1876,  after  hearing  counsel  for  both  parties,  and  after  the  de- 
fendants' answer  and  a  replication  thereto  were  filed.  The 
decision  of  the  Court  is  embodied  in  the  order  for  the  injunc- 
tion. It  sets  forth,  that  the  Cook  and  the  McComb  patents 
secure  the  exclusive  right  to  a  cotton  tie  buckle  having  an 
open  slot  or  slit,  into  which  a  flat  iron  band  can  be  inserted 
sideways,  known  commonly  as  the  open-slot  buckle,  and  that 
the  third  and  fourth  claims  of  the  Brodie  patent  secure  the 
exclusive  right  to  an  open-slot  buckle  in  combination  with  a 
flat  band  of  iron,  to  be  combined  for  and  used  as  a  tie  for 
baling  cotton  or  other  compressible  and  elastic  material ;  that 
the  defendant  had  made  and  sold  to  be  used  a  combination  of 
a  flat  band  of  iron  in  combination  with  an  open-slot  buckle ; 
that  he  had  so  combined  and  sold  both  the  open-slot  buckle 
in  the  exact  similitude  of  the  invention  secured  to  the  plaint- 
iflfe,  as  well  as  said  open-slotted  buckle  combined  with  a  flat 
band  of  iron,  without  any  license,  except  such  as  was  averred 
to  have  resulted  from  an  alleged  sale  of  said  buckles  by  the 
American  Cotton  Tie  Company,  Limited,  to  other  persons 
than  the  defendant,  whereby  it  was  insisted  by  the  defendant 
that  he  acquired  the  right,  by  purchase  from  said  third  per- 
sons, to  combine  said  buckles  with  flat  bands  of  iron,  and  sell 
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the  same  ;  that  the  plaintiffs,  in  the  protection  of  their  rights, 
did  not  dispose  of  said  buckles  in  full  property,  but  with  a 
condition  that  the  same  should  only  be  used  once  for  the  pur- 
pose of  baling  cotton  or  other  compressible  material,  and 
that  the  said  condition  was  known  to  the  defendant,  it  being 
stamped,  in  a  permanent  manner,  on  said  buckles ;  that  the 
contract  by  which  said  cotton  ties  and  buckles  were  disposed 
of  for  use  by  the  American  Cotton  Tie  Company,  Limited, 
contained  the  same  condition  and  stipulation  as  was  stamped 
on  said  buckles ;  that  said  license  to  use  said  open-slot  buckles, 
and  a  combination  of  the  same  with  a  flat  band  of  iron,  as  a 
cotton  tie,  had,  on  the  terms  on  which  it  was  granted  by  the 
American  Cotton  Tie  Company,  Limited,  expired  and  been 
expended  before  the  same  came  into  the  possession  of  the 
defendant;  and  that  the  sale  of  the  open-slot  cotton  tie, 
known  in  the  trade  afi  the  arrow  tie,  and  the  sale  of  the  said 
open-slot  buckles,  in  combination  with  a  flat  band  of  iron,  to 
be  used  as  a  tie  for  baling  cotton,  or  other  compressible  and 
elastic  materials,  was  a  substantial  invasion  and  infringement 
of  the  right  secured  by  said  patents.  It  then  proceeded  to 
enjoin  the  defendant  from  using  or  selling  for  use  any  open- 
dot  cotton  tie  buckle  of  the  kind  commonly  known  as  the 
arrow  tie,  described  and  secured  by  any  of  said  patents,  upon 
the  pretence  that  the  same  had,  at  any  former  time,  been  sold 
by  the  American  Cotton  Tie  Company,  Limited,  or  its  agents, 
and  been  once  used  for  the  purpose  of  baling  cotton  or  other 
material  before  coming  into  the  possession  of  the  defendant, 
and  from  combining  any  such  open-slot  cotton  tie  buckles  with 
a  flat  band  of  iron,  to  be  used,  or  vended  to  others  to  be  used, 
as  a  tie  for  baling  cotton  or  other  elastic  or  compressible  ma- 
terial. 

In  January,  1877,  the  American  Cotton  Tie  Company, 
Limited,  and  others,  brought  a  suit  in  equity  against  Grover, 
Stubbs  &  Co.,  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Georgia,  on  the  same  three  patents. 
The  defendants  set  up  that  they  had  never  made  any  ties,  but 
had  sold  ties  made  by  the  American  Cotton  Tie  Company, 
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Limited.  The  ties  they  had  sold  were  arrow  ties.  The  facts 
of  the  stamps  on  the  buckles,  and  of  the  contents  of  the  bill- 
heads, before  mentioned,  were  before  the  Court.  The  ti^ 
were  spliced.  The  case  came  before  Judge  Woods,  the  Cir- 
cuit Judge,  on  a  motion  for  a  preliminary  injunction,  and  he 
granted  it,  after  hearing  counsel  for  both  parties.  The  order 
enjoined  the  defendants  from  selling  ties  known  as  the  arrow 
tie,  unless  said  ties  should  be  purchased  directly  or  indirectly 
from  the  plaintiffs,  or  their  duly  authorized  licensees,  or  their 
vendees,  or  vendees  of  vendees,  and  from  selling  ties  stamped 
with  the  words,  "  licensed  to  be  used  once  only,"  or  words 
of  similar  import,  after  said  ties  had  been  used  once. 

In  January,  1877,  the  American  Cotton  Tie  Company, 
Limited,  and  others,  brought  a  suit  in  equity  against  A.  C. 
Wyly  and  others,  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Georgia,  on  the  same  three  pat- 
ents. The  defendants  set  up  that  they  had  bought  and  sold 
metallic  cotton  ties  known  as  piece  ties,  made  by  taking  ties 
that  had  been  once  used  in  baling  cotton,  and  afterwards  cut 
from  the  bales,  and  rejoining  the  several  parts  with  rivets,  re- 
taining the  same  buckles.  The  buckles  were  arrow  buckles. 
The  facts  as  to  the  stamps  on  the  buckles,  and  the  contents 
of  the  bill-heads,  before  mentioned,  were  before  the  Court. 
Judge  Erskine,  the  District  Judge,  in  March,  1877,  granted 
a  preliminary  injunction,  in  the  same  terms  as  in  the  said  suit 
against  Chapman. 

In  January,  1877,  the  American  Cotton  Tie  Company, 
Limited,  and  others,  brought  a  suit  in  equity  against  C.  W. 
Simmons  &  Co.,  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Georgia,  on  the  same  three  pat- 
ents. The  defendants  had  sold  second-hand  arrow  buckles 
with  pieced  bands.  The  facts  as  to  the  stamps  on  the  buckles 
and  the  contents  of  the  bill-heads,  before  mentioned,  were  be- 
fore the  Court.  Judge  Erskine,  the  District  Judge,  in  April, 
1877,  granted  a  preliminary  injunction,  after  hearing  counsel 
for  both  parties,  restraining  the  defendants  from  making,  us- 
ing, or  vending  to  others  to  be  used,  buckles  for  iron  ties  for 
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cotton  bales,  known  in  the  market  as  arrow  buckles,  or  ties 
formed  by  the  combination  of  an  iron  band  with  an  open-slot 
buckle  or  arrow  buckle,  except  the  same  should  be  purchased 
from  or  licensed  by  the  plaintiffs,  their  assignees  or  their  ven- 
dees or  licensees. 

In  October,  1876,  the  American  Cotton  Tie  Company, 
Linaited,  and  others,  brought  a  suit  in  equity  against  Simeon 
W.  Simmons  and  others,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Bhode  Island,  on  the  same  three 
patents.     There  was  an  answer  and  a  replication,  and  the  case 
waa  heard,  at  final  hearing,  on  pleadings  and  proofs,  by  the 
Circuit  Judge,  Judge  Shepley.    The  defendants  had  procured 
from  cotton  mills  second-hand  buckles  ^d  second-hand  hoops, 
which  had  been  once  used  on  cotton  bales.      The  hoops  were 
not  of  the  original  length,  but  were  in  cut  pieces,  and  the  de- 
fendants pieced  them  together,  by  riveting,  to  the  proper 
length.     The  buckles  and  hoops  had  been  put  upon  the  market 
by  the  American  Cotton  Tie  Company,  Limited,  under  the 
three  patents  in  question.   There  was  evidence  as  to  the  stamp- 
ing of  the  buckles  and  as  to  the  contents  of  the  bill-heads,  be- 
fore mentioned.    In  June,  1878,  Judge  Shepley  gave  a  decis- 
ion dismissing  the  biU,  (14  Of.  Gaz.  of  Pat  Of.,  9C7.)    He 
said :    "  The  complainants  contend  that  they  sold  the  buckles 
under  a  restriction,  which  limited  them  to  one  use,  and  did  not 
convey  an  unrestricted  title,  and  that  the  buckles  never  passed 
out  of  the  monopoly  of  the  patent.     *     *     *     The  compa- 
ny clearly  had  the  right,  in  selling  a  patented  article,  to  put  a 
restriction  on  its  use  or  sale,  and  to  convey  only  a  restricted 
title,  or  to  license  only  a  restricted  use,  and  the  purchaser 
under  such  a  restricted  title  could  not  convey  a  greater  or 
better  title  than  he  had  himself.     The  law  upon  this  subject 
was  fully  stated  in  Hawley  v.  Mitchell,  (1  Holmes,  42,)  and 
affirmed  by  the  Supreme  Court  of  the   United  States,  (16 
Wall.,  44.)    But,  when  the  proprietor  of  a  patented  article 
sells  it  for  the  purpose  of  allowing  it  to  be  used  in  the  ordi- 
nary pursuits  of  life,  and  to  pass  into  the  markets  of  the 
country  as  an  ordinary  article  of  commerce,  and  subject  to 
unrestricted  purchase  and  sale,  he  waives  his  right  to  affix 
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conditions  or  restrictions  to  its  nse  or  sale,  and  consents  that, 
after  one  sale  and  the  payment  of  one  royalty,  it  shall  pass  out 
of  the  limits  of  the  monopoly.    If  a  mannfactnrer  of  patented 
pins,  or  nails,  or  wood  screws,  or  any  similar  article,  were  to 
affix  to  his  invoice  of  sale  a  condition  limiting  them  to  one 
use,  and  sell  them  in  quantities  to  retail  dealers  to  be  sold 
again,  he  mnst  know  and  intend  that  they  are  to  pass  into  the 
commerce  of  the  country,  and  to  be  sold  over  and  over  again, 
and  sold  only  to  persons  who  would  not  buy  anything  less 
than  an  unrestricted  title.    Shall  the  purchaser  of  a  packing 
box  be  treated  as  an  infringer,  and  as  pirating  an  invention, 
because  he  uses  again,  and  for  another  purpose,  the  screws  or 
nails  which  held  the  box  together,  and  which  he  purchased 
when  he  purchased  the  box  and  its  contents  t    May  he  not 
reasonably  presume,  with  regard  to  articles  of  this  descrip- 
tion, that  pins,  and  nails,  and  screws  do  not  go  into  the 
market  with  an  incumbrance  upon  their  title,  or  a  restriction 
on  their  use,  and  that  he  is  not  bound  to  trace  the  title,  to  see 
if  it  be  unrestricted,  for  the  reason,  that  he  may  well  suppose 
no  one  would  expect  to  affix  a  restriction  on  the  use  of  snch 
articles,  which  would  be  operative,  or,  if  he  could  do  so,  would 
ever  find  purchasers  of  them  ?    The  buckles  sold  by  the  com- 
plainants belong  to  this  class  of  articles.    They  are  sold  for  the 
purpose  of  being  used  to  confine  a  bale  of  cotton,  as  a  nail  or 
screw  confines  a  packing  box.    It  appears  in  evidence,  that, 
when  a  bale  of  cotton  is  sold,  it  is  without  tare,  and,  consequent- 
ly, the  buckle  and  the  strap  it  confines  are  sold  and  resold  with 
the  bale  of  cotton  to  which  they  are  attached.    If  the  cotton 
takes  fire,  or  is  otherwise  damaged,  and  requires  to  be  rebaled, 
must  the  owner  put  the  same  buckle  back  on  the  same  bale 
or  be  liable  to  the  penalties  of  an  infringer  ?    When  the  cot- 
ton bales  are  opened  for  use  at  the  factories,  the  manutic- 
turer  who  has  purchased  the  ties  and  buckles  with  the  cottx)n, 
having  no  further  use  for  them,  sells  them  to  the  junk  dealer. 
From  the  junk  dealer  the  defendants  purchase  them  and  re- 
pair them  and  sell  them  again.     The  vendor  of  the  patented 
buckles  sells  them  to  be  applied  to  the  bales  of  cotton,  with 
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the  full  knowledge  that  they  will  be  sold  and  resold  as  often 
as  the  cotton  is  sold.     They  impliedly  consent  to  these  unre- 
stricted sales.      They  cannot,  under  such  circumstances,  be 
fairly  considered  as  retaining  the  title  to  the  buckles  in  them- 
selves, or  as  parting  with  only  such  a  restricted  title  as  would 
require  each  vendor  of  the  cotton  to  sell  it  accompanied  with 
a  restriction  on  the  title  and  use  of  the  buckles.     The  very 
purpose  of  the  original  sale,  with  the  knowledge  of  the  sub- 
sequent use  and  sales  necessarily  incident,  imply  a  parting 
with  the  unrestricted  title  and  a  passing  out  of  the  limits  of 
the  monopoly,  of  the  thing  sold,  as  much  as  it  would  if  the 
vendor  sold  patented  nails  or  screws,  to  be  used  in  fastening 
packing  cases  to  be  sold  with  the  goods  packed.    The  facts  in 
this  case  show  that  the  owners  of  the  patented  buckle  in- 
tended and  contemplated  that  the  purchasers  should  sell  an 
unrestricted  title,  inconsistent  with  any  reservation  of  title  or 
use  in  the  original  vendors.     Such  a  sale  does  not  fall  within 
the  principle  stated  in  Hawley  v.  MitcheU^  but  clearly  falls 
within  the  language  and  principle  of  the  decisions  in  Good- 
year  v.  Beverly  liiMer  Co.,  (1  Cliff. ^  336,)  and  Washwig  Ma- 
chine Co.  v.  Earle,  (3  WaU.^  Jr.,  320.)    The  case  is  very  differ- 
ent from  that  of  the  sale  of  a  machine  easily  identified,  and  to 
which  a  restriction  may  easily  be  attached,  or  where  a  license 
to  use  only  may  be  sold,  unaccompanied  with  any  title  or  accom- 
panied with  a  restricted  title.     But,  where  pins,  nails,  screws, 
or  buckles  are  sold,  if  some  of  them  are  sold  with  a  restricted 
and  some  with  an  unrestricted  title,  there  are  no  means  of  iden- 
tification which  enable  the  purchaser,  after  they  have  passed 
into  the  market  and  common  use,  to  distinguish  the  articles 
licensed  or  restricted  in  their  use  from  those  absolutely  sold. 
In  the  case  of  articles  of  that  description,  the  patentee  may 
fairly  be  presumed  to  have  received  his  royalty  when  he 
parted  with  the  possession  of  the  articles  and  allowed  them 
to  go  into  common  and  general  use.    The  public  should  not 
he  vexed  with  litigation  about  reserved  rights  or  conditions 
affixed  to  the  title  of  such  articles,  or  put  upon  the  investiga- 
tion of  incumbrances  or  restrictions  on  the  title  of   nails, 
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screws,  buckles,  or  pins,  before  they  can  be  safely  used  by  ft 
person  who  has  bought  them  of  parties  who  obtained  them  of 
the  patentee,  with  the  right  to  sell  them  in  the  open  market. 
It  is  more  for  the  interest  of  inventors  that  they  should  ob- 
tain their  royalty  on  such  articles  when  they  first  put  them 
upon  the  market,  than  to  make  the  monopoly  odious  by  the 
attempt  to  fix  restrictions  on  the  subsequent  use."  The  pro- 
ceedings in  the  four  cases  above  mentioned,  in  which  injunc- 
tions were  granted,  were  put  in  evidence  in  the  case  before 
Judge  Shepley. 

In  a  like  suit  in  equity,  by  the  same  plaintiffs,  against 
Williams,  Black  &  Williams,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Carolina,  in  which  the 
main  issues  were  like  those  in  the  suit  before  Judge  Shepley, 
the  Circuit  Judge,  Judge  Bond,  followed  the  decision  of 
Judge  Shepley. 

In  view  of  these  decisions,  the  question  involved  in  this 
case  may  fairly  be  considered  an  open  one,  on  authority  as 
well  as  on  principle.  It  is  manifest,  that  the  owners  of  the  pat- 
ents intended,  by  the  stamps  on  the  buckles  and  the  imprints 
on  the  bill-heads,  to  grant  a  restricted  license  for  the  use  of 
the  ties  and  the  buckles,  and  that  the  intended  restriction  was 
to  a  use  of  them  once  only,  as  baling  ties.  The  words 
"  licensed  to  use  once  only,"  stamped  on  each  buckle,  was  no- 
tice to  every  one  who  handled  it  that  there  was  attached  to 
it  a  restriction  in  the  shape  of  a  license,  and  of  a  license  mere- 
ly to  use,  and  of  a  license  to  use  only  once.  This  was  a  law- 
ful restriction.  The  only  question  is,  whether  it  was  an  effec- 
tive and  operative  one,  or  whether  it  was  strangled  in  its  birth 
by  the  circumstances  which  attended  the  original  putting  of 
the  ties  and  buckles  on  the  market,  or  whether,  being  created, 
it  was  waived  by  the  voluntary  action  of  the  owners  of  the 
patents. 

The  defendants  do  not  deny  that  the  owner  of  a  chattel 
may  dispose  of  the  same  with  restrictions  upon  the  title,  and 
they  concede  that  the  owner  of  a  patented  article  has  a  right 
to  put  a  restriction  on  its  use  or  sale,  both  as  to  the  extent  of 
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the  territory  within  which  it  can  be  used  and  as  to  a  period 
of  use  within  the  term  of  the  patent.     But  they  contend 
that  a  restriction  thns  imposed  may  be  waived  by  the  party 
who  has  imposed  it,  and  that  such  waiver  may  be  the  legal 
result  of  acts,  and  be,  in  fact,  contrary  to  the  purpose  and 
intention  which  the  party  has  in  his  mind.     They  further 
contend,  that,  notwithstanding  any  restriction  imposed  in  tliis 
case,  the  planter  sold  the  cotton,  and  the  ties  and  buckles 
which  bound  it  into  bales,  without  any  restriction,  and  that 
the  same  fact  existed  with  respect  to  every  succeeding  sale  of 
the  bales,  down  to  the  consumer ;  that  the  plaintiff  permitted 
the  planter  to  sell  the  cotton  baled  with  the  patented  ties 
which  he  had  purchased  by  the  pound  or  the  bundle,  and  to 
pass  the  property  in  such  ties  from  purchaser  to  purchaser  in 
succession,  without  any  restriction ;  and  that  all  such  unre- 
stricted sales  were  made,  by  implication  of  law,  with  the 
authority  and  by  the  direction  of  the  owners  of  the  patents, 
and  were  not  the  illegal  acts  of  persons  having  possession  of 
the  property  without  title  to  it,  because  such  sales  were  con- 
templated by  the  plaintiff  as  a  part  of  the  business  of  pro- 
viding the  market  with  ties.    They  liken  the  case  to  that  of 
the   license  of  a  machine  with  a  restricted  right  under  a 
patent,  and  a  subsequent   acquiescence  by  the  licensor  in 
the  sale  of  the  machine  by  the  licensee  in  derogation  of  the 
restriction.     They  insist,  that,  as  the  original  vendors  of  the 
ties  knew  and  intended  that  the  cotton,  with  its  bagging, 
bands  and  buckles,  would  and  should  be  sold,  and  pass  from 
purchaser  to  purchaser,  without  restriction,  and  that  the  bands 
and  buckles  would  and  should  be  treated  as  and  become  the 
property  of  the  several  purchasers  in  succession,  by  either  a 
purchase  at  a  price  per  pound,  or  by  being  given  to  the  pur- 
chaser as  a  perquisite,  the  price  being  included  in  the  price  of 
the  cotton,  each  successive  purchaser  of  the  baled   cotton 
became  the  owner  of  the  buckles  and  bands,  and  that  any 
owner  of  the  buckles  has  a  right  to  put  them  a  second  time  to 
the  use  contemplated  in  the  Brodie  patent,  if  they  have  once 
paid  a  patent  royalty. 
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It  18  difficult  to  see  how,  in  view  of  the  facts  of  the  case, 
the  owners  of  these  patents  can  properly  be  said  to  have  sold 
the  buckles  for  the  purpose  of  allowing  them  to  be  used  in 
the  ordinary  pursuits  of  life  and  to  pass  into  the  markets  of 
the  country  as  an  ordinary  article  of  commerce.  They  put 
them  forth  with  a  restriction  imposed  on  them,  that  they 
should  be  used  "  once  only,"  as  baling  ties.  The  good  sense 
of  the  words  "  once  only"  is,  that  they  shall  be  used  to  con- 
fine the  bale  until  it  is  opened  for  use  by  the  consumer  and 
until  the  cotton  has  thus  ceased  to  need  longer  confinement 
in  a  bale.  A  fair  and  liberal  construction,  consistent  with  the 
necessary  intention  of  the  owners  of  the  patents,  permits,  in 
the  business  of  pressing,  a  buckle  and  a  band  to  be  trans- 
ferred from  one  bale  which  is  on  its  way  from  the  planter  to 
the  consumer  to  another  bale  which  is  on  its  way  from  the 
planter  to  the  consumer,  and  does  not  require  that  such  use 
should  be  regarded  as  a  use  more  than  once  of  the  buckle  and 
the  band.  The  original  license  is  fairly  a  license  to  have  the 
buckle  and  the  band  confine  a  bale  until  the  consumer  needs 
to  confine  the  bale  no  longer,  and  a  license  for  no  longer  time. 
There  is  no  purchase  of  buckle  and  band  by  a  purchaser  of 
the  baled  cotton,  except  as  he  purchases  them  confining  the 
cotton  and  to  confine  it  till  it  reaches  the  consumer,  and  such 
purchase  of  buckle  and  band  is,  in  effect,  only  a  purchase  of 
them  subject  to  such  original  license.  It  is  quite  as  reason- 
able to  say  that  the  purchaser  of  the  cotton  buys  subject  to 
such  Ucense  as  it  is  to  say  that  the  licensor,  having  imposed 
the  restricted  license,  permits  it  to  be  instantly  destroyed. 
The  former  view  is  consistent  with  the  original  intention,  and 
the  latter  view  is  inconsistent  with  it.  The  fact,  that,  in  this 
country  the  cotton,  the  bagging,  the  iron  band  and  the  buckle, 
which  compose  the  bale,  are  weighed  as  a  whole  and  paid  for 
at  so  much  a  pound  for  each  pound  of  the  whole  weight,  can- 
not have  the  effect  to  change  the  fact  that  the  purchaser 
buys  subject  to  a  restricted  license  to  use  the  band  and  the 
buckle  only  to  confine  the  cotton  which  he  is  buying.  What 
he  pays  for  other  than  the  cotton  or  the  bagging  is  paid  for 
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subject  to  such  license,  the  price  being  computed  in  the  par- 
ticular way  agreed  upon. 

The  foregoing  views  apply  to  the  use  a  second  time  of 

original  buckles,  by  themselves,  or  to  the  use  a  second  time 

of  the  original  buckles  and  the  original  bands.     But,  the  use 

of  a  buckle  without  a  band  will  not  confine  a  bale  of  cotton, 

and,  although  the  defendants  use  a  second  time  the  original 

buckles,  they  do  not  use  a  second  time  the  original  bands  in 

the  condition  in  which  those  bands  were  originally  put  forth 

with  such  buckles.    The  defendants  use  entirely  new  bands 

or  bands  made  by  piecing  together  pieces  of  the  old  bands. 

In  doing  this  they  infringe  the  3d,  4th  and  5th  claims  of  the 

Brodie  patent.    When  they  combine  the  old  buckle  with  the 

new  band  they  make  anew  the  combination.     They  do  the 

same  when  they  combine  it  with  a  pieced  band.    Piecing 

together  the  pieces  of  the  old  bands,  after  such  bands  have 

been  voluntarily  severed  by  the  consumer  of  the  cotton,  is 

not  a  repair  of  the  tie  in  any  sense  in  which  the  right  of 

repair  attaches  to  the  license.    If   a  band  were  broken  in 

transit,  in  an  intermediate  hand,  the  right  of  repairing  it 

might  exist.     The  defendants  participate  in  combining  the 

open-^lot,  the  link  and  the  band,  as  in  the  3d  claim  of  the 

Brodie  patent,  and  in  making  the  combination  set  forth  in 

the  4th  claim  of  that  patent,  and  in  practising  the  method 

set  forth  in  the  5th  claim  of  that  patent,  when  they  sell  ties 

having  the  features  set  forth  in  those  claims,  and  capable  of 

the  use  described  in  those  claims,  and  needing  only  the  bale 

of  cotton  and  the  application  of  the  tie  to  it  to  make  the 

combinations  set  forth  in  those  claims,  and  to  produce  the 

results  there  set  forth  by  the  means  there  set  forth. 

The  question  presented  is  one  entirely  of  law.  There  is 
no  disputed  question  of  fact.  There  is  nothing  to  be  eluci- 
dated by  testimony.  The  right  of  the  plaintiff  is  regarded 
as  clear.  The  validity  of  the  patents  and  the  identity  of  the 
defendants'  articles  with  those  of  the  patents  is  not  disputed. 
There  is  as  much  ground,  on  the  question  of  comity,  for  fol- 
lowing the  decisions  of  Judge  Woods,  Judge  Billings  and 
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Judge  Erskine,  as  for  following  those  of  Judge  Shepley  and 
Judge  Bond,  and,  the  question  for  decision  in  all  the  eases 
being  one  of  law,  on  undisputed  facts,  a  decision  of  it  on  a 
motion  for  a  preliminary  injunction  is  of  equal  weight,  on  a 
question  of  comity,  as  a  decision  of  it  on  a  final  hearing. 

The  preliminary  injunction  asked  for  is  granted,  to  be 
issued  after  the  bill  shall  have  been  properly  amended,  as  be- 
fore suggested. 

a.  A,  Duncan  and  J.  H.  JSeckwithy  for  the  plaintiff. 

C.  61  Beaman,  Jr.  and  J?.  K  Thurston^  for  the  defend- 
ants. 


The  Adeiatio. 

A  steamer  collided  with  a  sailing  sliip  in  the  night,  having  changed  her  ooona 
and  stopped  and  backed  her  engine,  in  an  endeavor  to  avoid  the  collimoo.  It 
appeared  that,  if  the  steamer  had  kept  her  course  and  speed,  nnd  the  ship  had 
done  what  she  in  fact  did  do,  there  would  have  been  no  coUision.  But,  as 
the  steamer  had  skilful  officers,  who  exercised  good  judgment,  in  view  of  the 
appearances  of,  and  changes  in,  the  ship's  lights,  it  was  held  that  the  steamer 
was  not  in  fault 

The  ship  sank  with  all  on  board,  and  the  steamer  was  held  not  to  have  be^n 
in  fault  for  her  conduct  after  the  collision,  in  respect  to  getting  out  her  boats 
and  proceeding  on  her  voyage. 

(Before  WAiTE,Cb.  J.,  Suuthorn  District  of  New  York,  October  8d,  1879.) 

This  was  a  libel  in  rerriy  in  Admiralty,  filed  in  the  IHs- 
trict  Court,  to  recover  damages  for  a  collision.  That  Court 
dismissed  the  libel,  and  the  claimant  appealed  to  this  Court. 
The  decision  of  the  District  Court,  (Blatchford,  J.,)  was  as 
follows:  "On  the  30th  of  December,  1875,  the  ship  Harvest 
Queen,  an  American  vessel,  belonging  to  the  libellants,  with 
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a  cargo  on  board,  also  belonging  to  them,  set  sail  from  the 
harbor  of  Queenstown,  in  Ireland,  for  Liverpool,  in  England. 
The  steamer  Adriatic,  a  British  yessel,  sailed  from  Liverpool 
for  New  York,  on  the  same  day,  and  proceeded  down  the 
Irish  channel.     The  libel  alleges,  that,  when  the  ship  was 
distant  about  60  miles  from  her  place  of  departure,  and  was 
proceeding  up  the  Irish  channel,  the  wind  blowing  a  stiff 
breeze  from  about  southwest,  and  the  weather  being  clear 
starlight,  she  was  run  into  by  the  steamer,  at  about  3  o'clock 
A.  M.,  on  the  31st  of  December,  the  steamer  striking  the  ship 
on  her  port  bow,  with  such  violence  as  to  cause  her,  with  her 
cargo,  to  sink  in  a  very  short  time  after  the  collision ;  that, 
by  said  collision,  the  ship  was  totally  lost,  and  her  master  and 
officers,  and  aU  hands  on  board  of  her,  were  lost ;  that,  prior 
to  and  at  the  time  of  the  collision,  the  general  course  of  the 
ship  was  up,  and  the  general  course  of  the  steamer  was  down, 
the  Irish  channel,  and  their  courses  crossed  but  slightly,  if  at 
aU ;  and  that  the  collision  was  caused  by  the  negligence  and 
improper  conduct  of  those  on  board  of  the  steamer,  in  not 
having  a  good  and  sufficient  lookout,  in  running  at  too  great 
a  rate  of  speed,  in  not  keeping  out  of  the  way  of  the  ship, 
and  in  not  stopping  and  backing  in  time  to  avoid  the  collision. 
The  libellants  claim  to  recover  against  the  steamer,  as  damages 
sustained  by  the  collision,  the  sum  of  $225,000.     The  answer 
of  the  steamer  avers,  that  the  ship  was  either  sunk  by  a  col- 
lision with  some  other  vessel  than  the  steamer,  in  the  Irish 
channel,  on  or  about  the  3 1st  of  December,  or  waa  wrecked 
on  or  about  that  day  in  said  channel,  and  that  her  loss  was 
caused  thereby,  and  not  by  any  collision  with  the  steamer. 
Without  discussing  in  detail  the  evidence  on  the  subject,  it  is 
sufficient  to  say,  that  it  leaves  no  doubt  in  the  mind,  that 
the  steamer,  at  or  about  the  time  and  place  charged,  came 
into  collision  with  the  ship  Harvest  Queen,  belonging  to  the 
libellants,  in  such  manner  and  with  such  results  as  to  cause 
the  sinking  and  loss  of  the  ship,  and  of  her  cargo,  and  of 
every  person  on  board  of  her.     The  material  question  in  the 
<i^8e,  to  be  determined  on  the  evidence,  is,  as  to  whether  the 
Vol.  XVn.— 12 
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steamer  was  in  fault.  The  TCBsels  were  sailing  on  nearly  op- 
posite courses.  The  steamer  was  heading  from  west  one- 
quarter  north  to  west  one-half  north.  The  ship  was  heading 
about  east  by  south  half  south.  They  were  thus  dmwing  on 
to  the  courses  of  each  other  from  one  point  to  one  point  and 
a  quarter.  The  ship  was  sailing  at  the  rate  of  from  eight  to 
nine  knots  an  hour,  and  the  steamer  at  the  rate  of  about  twelye 
knots.  The  steamer  made  the  green  light  of  the  ship  at  about 
two  points  on  the  starboard  bow  of  the  steamer.  The  red  light 
of  the  ship  was  not  then  visible  to  the  steamer.  The  white 
and  green  lights  of  the  steamer,  and  not  her  red  light,  ought 
then  to  have  been  visible  to  the  ship,  and  undoubtedly  were, 
and  it  was  her  duty  to  heed  them.  Under  the  circumstances 
thus  existing,  it  was  the  duty  of  the  steamer  to  keep  out  of 
the  way  of  the  ship,  and  it  was  the  correlative  duty  of  the 
ship  to  allow  the  steamer  to  keep  out  of  her  way,  and  not  to 
embarrass  or  hamper  the  steamer  in  performing  sach  duty. 
The  position  was  one  of  safety.  The  green  lights  of  the  two 
vessels,  and  only  those,  were  exposed  to  each  other.  There 
was  no  exposing  of  green  to  red.  Under  this  condition  of 
things,  the  steamer  kept  on  her  course,  neither  porting  nor 
starboarding,  nor  slowing,  nor  stopping,  nor  reversing.  It 
was  proper  for  her  to  so  keep  on  her  course.  She  had  aright 
to  presume,  that,  in  the  presence  of  her  exposed  green  light, 
the  ship  would  continue  to  expose  her  green  light,  and  that 
only.  There  was  no  obligation  on  the  steamer  then  to  star- 
board, because  the  vessels  were  at  such  a  distance  apart,  prob- 
ably two  miles,  that,  if  both  kept  their  courses,  the  ship  was 
certain  to  pass  clear,  on  the  starboard  hand  of  the  steamer. 
She  would  draw  more  and  more  on  the  starboard  bow  of  the 
steamer.  And  such  was  the  fact.  The  ship's  green  light 
opened  more  to  the  starboard  of  the  steamer,  until  it  got  to 
be  some'  3^  points  on  the  starboard  bow  of  the  steamer.  This 
was  a  position  of  safety.  The  ship  would  not  reach  the  path 
of  the  steamer  until  she  was  astern  of  the  steamer.  At  this 
juncture,  and  some  four  minutes  after  the  ship's  green  light 
had  first  been  seen  by  the  steamer,  the  ship  shut  in  her  green 
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light,  and  exposed  her  red  light.    AU  the  time  before  that 
she  had  exposed  her  green  light,  and  that  alone,  steadily,  with 
no  glimpse  of  her  red  light.    Here,  then,  arose  an  exigency. 
Here  was  danger.     The  first  oflScer  of  the  steamer,  Mr.  Bence, 
was  on  her  bridge,  watching  the  green  light  off  his  starboard 
bow.     He  had  charge  of  the  steamer  at  the  time,  and  was  re- 
sponsible for  her  navigation.   He  had  seen  the  green  light  for 
lonr  minutes,  and  had  seen  it  thns  open  more  on  his  starboard 
bow.    He  could  not  tell  to  what  species  of  craft  it  belonged, 
whether  to  a  fore-and-aft  vessel,  which  could-  sail  within  five 
points  of  the  wind,  or  to  a  square  rigged  vessel,  which  could 
not  sail  nearer  to  the  wind  than  from  six  to  seven  points.   He 
saw  a  movement  in  the  approaching  vessel,  indicated  by  the 
change  in  her  lights,  which  it  was  reasonable  and  proper  for 
him,  under  the  circumstances,  to  take  as  evidence  of  her  in- 
tention to  throw  herself  acro&s  his  onward  path.    He  was 
called  upon  suddenly,  and   in   an  exigency,  to  determine 
whether  he  would  do  anything,  and,  if  something,  what.   He 
could,  as  to  the  course  of  his  vessel,  do  one  of  thl^ee  things — 
either  let  it  remain  as  it  was,  or  starboard,  or  port.    He  ported. 
The  libellants  insist  that  he  erred  in  porting ;  that,  if  he  had 
not  ported,  there  would  have  been  no  collision ;  that  he  ought 
to  have  starboarded,  or,  at  least,  have  kept  on  the  same  course ; 
that,  if  he  had  even  kept  his  course,  there  would  have  been  no 
collision,  as  the  ship  could  not  have  reached  his  path  ahead  of 
him ;  and  that,  if  he  had  starboarded,  he  would  certainly  have 
sailed  away  from  all  danger.     It  is  easy  to  criticise  and  to  be 
wise  after  the  event.    Mr.  Bence  seems  to  have  been  a  good 
seaman,  of  experience  and  capacity,  watchful,  thoughtful  and 
deliberate.    Much  must  be  left  to  the  judgment  of  such  a 
man,  charged  with  the  safety  of  a  large  steamer  and  of  the 
hves  of  those  on  board,  as  to  which  one  of  two  or  more 
methods  he  will  adopt  in  a  given  exigency,  if  it  is  not  shown 
that  the  one  he  adopted  was  such  as  to  indicate  that  there 
was  no  fair  exercise  of  reasonable  judgment  in  concluding  to 
adopt  it.    By  determining  to  port  and  throw  the  head  of  the 
steamer  to  starboard,  Mr.  Bence  took  a  course  which  would 
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certainly,  if  the  approaching  vessel  continued  to  display  only 
her  red  light,  very  soon  bring  the  two  vessels  on  parallel 
courses,  with  their  red  lights  exposed  to  each  other.  That 
was  safety.  To  take  that  course  was  prudent,  and,  at  the  dis- 
tance apart  the  two  vessels  were,  it  would  have  been  succefis- 
f  ul,  if  the  ship  had  continued  to  expose  only  her  red  light* 
The  steamer's  duty  of  avoiding  the  ship  did  not  cease  because 
the  ship  shut  in  her  green  light  and  exposed  her  red  light. 
It  continued  in  the  altered  circumstances.  As  the  exigency 
was  sudden  and  unforeseen,  and  as  the  vessels  were  nearing 
each  other  rapidly,  promptness  of  decision  and  action  on  the 
part  of  the  steamer  was  necessary.  Even  if  the  ship  had 
continued  to  expose  only  her  red  light,  the  steamer  might,  it 
may  be  conceded,  have  passed  her  in  safety,  by  going  on  at 
the  same  speed  as  before,  without  starboarding  or  with  star- 
boarding. But,  I  think  it  quite  clear,  that,  if  the  ship  had 
continued  to  expose  only  her  red  light,  the  steamer  would, 
having  ported,  have  equally  avoided  a  collision  with  the 
ship,  especially  as,  on  the  weight  of  the  evidence,  the  steam- 
er's engines  were  slowed  at  the  time  her  helm  was  ported. 
The  steamer  adopted  this  manoeuvre,  of  porting  and  slowing, 
deliberately  and  wisely.  There  was  no  a{)parent  necessity,  at 
that  time,  that  she  should  stop  and  reverse  her  engines.  She 
discharged  her  duty  of  avoiding  the  ship,  by  proper  move- 
ments, for  the  second  time.  She  did  this,  although  the  ship 
was  in  fault  in  her  movements,  in  the  presence  of  what  she 
could  and  should  have  seen  was  a  steamer.  These  move- 
ments of  the  steamer  had  been  made,  and  she  was  swinging 
to  starboard  under  her  port  helm,  when  the  ship  shut  in  her 
red  light,  and  exposed  only  her  green  light.  Seeing  this  con- 
fusion of  purpose  in  the  ship,  the  engines  of  the  steamer  were 
stopped  and  reversed  at  full  speed.  This  was  proper.  There 
was  nothing  else  for  the  steamer  to  do.  The  ship  had  twice 
turned  from  a  course  and  position  in  reference  to  which  the 
steamer  had  acted,  and  acted  in  a  way  which  would  have 
given  safety  to  the  ship.  Whatever  followed,  the  ship  had 
brought  upon  herself.    For  what  ensued  after  the  ship  ex- 
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hlbited  her  green  light  the  second  time,  the  steamer  was  not 
responsible.     Before  the  collision,  the   ship  made  another 
change,  and  shut  in  her  green  light,  and  showed  only  her 
red  light.    A  strenuous  effort  was  made,  on  the  part  of  the 
libellants,  to  induce  the  belief  that  the  changes  by  the  ship 
from  green  to  red  and  from  red  back  to  green  were  produced 
by  the  yawing  of  the  ship  in  the  following  sea  and  with  the 
free  wind.     But,  it  is  impossible  to  believe  this,  for,  the 
green  light  was  visible  at  first,  alone,  for  four  minutes,  con- 
tinnonsly,  with  no  glimpse  of  the  red  light,  and  the  green 
light  opened  from  two  points  on  the  starboard  bow  of  the 
cteamer  to  three  and  a  half  points  on  the  same  bow,  be- 
fore the  red  light  appeared.     The  effects  of  yawing  would 
have  been  sooner  observed.    It  is  earnestly  contended,  for 
the  libellants,  that  the  red  light  of  the  ship,   because  of 
which  the  steamer  ported,  was  in  sight  for  only  one  minute, 
and  that,  when  the  green  light  of  the  ship  again  appeared, 
the  steamer  should  have  kept  going  ahead  and  should  have 
starboarded.     The  ship  was  a  third  time,  and  in  a  third  posi- 
tion, imposing  on  the  steamer  the  duty  of  avoiding  her,  after 
the  steamer  had  twice  assumed  and  discharged  that  duty. 
The  distance  between  the  vessels  was  diminishing  fast,  and, 
with  this  erratic  vessel  nearly  ahead,  and  the  danger  of  col- 
lision apparent  and  imminent,  it  was  the  highest  duty  of  the 
steamer  to  stop  and  reverse  her  engines.    She  did  so,  and  her 
engmes  were  reversed  at  full  speed,  and,  on  the  evidence,  she 
had  got  stemway  on  at  the  time  of  the  collision.    If  it  were 
to  be  conceded  that  the  stopping  and  reversing  was  an  error 
of  judgment,  it  could  not  be  held  to  have  been  a  fault,  occur- 
ring as  it  did  after  what  had  previously  happened,  but  would 
be  regarded  as  an  error,  which  the  libellants  could  not  make 
a  ground  of  complaint.    But  it  is  not  to  be  admitted  that 
it  was  an  error  of  judgment.     Although  the  Court  is  asked 
to  condemn  the  movements  of  the  steamer,  no  testimony  of 
any  expert  in  seamanship  or  in  navigation  is  adduced  to  show 
that  such  movements  were  faulty  or  unwise  or  imprudent  or 
imintelligent.    The  case  of  the  libellants  seems  to  rest  on  the 
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proposition,  that  it  was  the  dntj  of  the  steamer  to  keep  out 
of  the  way  of  the  ship,  and  that  it  is  not  established  that  the 
ship  changed  her  course.    But,  the  steamer  could  act  only  in 
view  of  what  she  saw,  and  of  what  she  had  a  right  reason- 
ably to  infer  from  what  she  saw.    Her  movements  wero 
taken  with  a  reasonable  certainty  that  they  would  give  safety 
to  both  vessels.    She  exercised  the  highest  degree  of  dili- 
gence imposed  by  the  law,  in  her  efforts  to  avoid  the  ship. 
She  exercised  that  diligence  discreetly  throughout  to  the  end, 
in  all  the  emergencies  which  the  vacillating  movements  of 
the  ship  threw  upon  her.    The  libel  is  dismissed,  with  costs.** 
This  Court  found  the  following  facts :  "  During  the  fore- 
noon of  December  30th,  1875,  the  ship  Harvest  Queen,  on  & 
voyage  from  San  Francisco,  touched  at  Queenstown,  Ireland, 
for  orders.    She  was  187  feet  long,  42.6  broad,  28.6  deep, 
and  of  1,626  tons  burthen,  American  measurement.    She  had 
on  board  1,750  tons  of  grain,  in  bulk.    Both  vessel  and  cai^o 
were  owned  by  the  libellants.    Her  jib-boom  was  31.6  feet 
long  and  16.5  inches  in  diameter.    The  bowsprit  extended 
from  the  stem  forward  33.6  feet,  and  from  its  heel  to  the 
stem  was  12  feet.    The  size  of  the  stem  was  32x  33^  inches. 
On  top  of  the  bow  and  over  the  bowsprit  was  abreasthookof 
oak,  about  twenty  feet  long  and  sixteen  inches  thick,  extend- 
ing each  way  from  the  stem  about  ten  feet.    A  stick  of  tim- 
ber from  28  to  32  inches  square  was  required  to  make  it.     It 
was  firmly  bolted  to  the  knightheads.    Above  this  was  the 
forecastle  rail.    Having  received  orders  to  go  to  Liverpool, 
the  ship  was  towed  out  of  the  harbor  by  a  tug,  and  left, 
about  half -past  eight  in  the  evening,  four  or  five  miles  south- 
southeast  of   Roche's  Point,  headed  on  her  voyage.    The 
wind  at  the  time  was  blowing  a  fresh  breeze  from  the  south- 
west.   The  tide  was  ebb  and  running  to  the  westward.    The 
usual  route  for  vessels  bound  from  Queenstown  to  Liverpool 
was  past  Tuskar  Light,  off  the  southeastern  extremity  of 
Ireland.    The  proper  course  for  a  sailing  vessel,  from  the 
point  where  the  Harvest  Queen  was  left,  would  be  east  by 
south,  but,  to  make  that  course,  under  the  circumstances  of 
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wind  aad  sea  wliich  prevailed  that  night,  it  would  be  neces- 
aaiy  to  steer  somewhat  more  to  the  southward.     The  Harvest 
Queen  could  not  sail  closer  to  the  wind  than  seven  points, 
and,  with  the  wind  as  it  then  was,  she  was  capable  of  mak- 
ing eight  or  nine  knots  an  hour.     The  Adriatic  was  an  iron 
steamer,  running  regularly  between    Liverpool    and    New 
York,  in  the  White  Star  line.    She  was  450  feet  long,  42 
broad  and  30  or  32  deep,  with  no  bowsprit  and  a  very  sharp 
bow.    She  left  Liverpool,  on  one  of  her  regular  voyages,  at 
noon  of  December  30th,  1875,  and  was  in  all  respects  tight, 
staunch  and    strong,  and  properly  officered,   manned  and 
equipped.     She  passed  Tuskar  Light  a  quarter  of  an  hour 
after  midnight,  and    the  Saltees  or  Coningbeg  Lightship, 
four  or  five  miles  away,  at  1.65  a.  m.  of  the  31st.    The  cap- 
tain, after    passing    the  Lightship,  pat  her  upon  a  course 
west  i  north,  which  was  somewhat  further  away  from  the 
Irish  coast  than  usual,  as  he  was  not  to  stop  at  Queenstown. 
At  2.15  A.  M.  he  went  into  the  chart  room  and  lay  down  on 
a  sofa,  without  taking  off  his  clothes.    He  had  been  on  duty 
all  the  time  after  leaving   Liverpool,  and,  when  he  went 
away,  gave  orders  to  be  called  at  four  o'clock,  or  sooner,  if 
any  vessels  were  seen.    The  chart  room  adjoins  and  opens 
out  of  the  wheel  house.     The  first  officer  was  then   on 
watch.    He  stood  on  the  bridge,  and  most  of  the  time  ou  the 
starboard  side.    Three  seamen  were  on  the  lookout,  two  sta- 
tioned one  on  each  side  of  the  No.  3  hoase,  and  the  other  on 
the  port  side  of  the  bridge.    The  third  officer  was  on  the 
saloon  deck,  where  he  could  pass  orders  from  the  bridge  to 
the  wheel.     One  of  the  quartermasters  was  at  the  wheel,  and 
another  in  the  wheel  house  with  him.     The  forward  deck 
was  roofed,  and,  from  its  shape,  was  called  the  turtle  back, 
or  whale  back.    No.  3  house  was  just  abaft  this  turtle  back. 
It  was  one  hundred  and  thirty  feet  from  the  stem,  and  both 
the  turtle  back  and  the  saloon  deck  were  reached  from  it 
by  bridges.    The  spray  dashed  over  the  turtle  back,  so  that 
the  lookouts  could  not  have  seen  ahead  at  all  times,  if 
they  had  been  stationed  there.    For  this  reason  they  were 
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put  on  the  house.     The  bridge  was  one  hundred  and  bbt- 
enty-five  feet  from  the  stem.    At  2.35  a.  m.,  the  first  officer, 
from  his  place  on  the  bridge,  and  looking  through  a  night 
glass,  saw  a  green  light  about  two  points  on  his  starboard 
bow.    It  was  so  far  away  that  it  could  not  be  seen  with  the 
naked  eye.    The  steamer  was  then   about  fifty-two  miles 
to  the  eastward  of  Eoche's  Point,  and  fifteen  miles  south- 
southeast  of  the  Hook  Tower  Light.    Both  Coningbeg  and 
the  Hook  Tower  Lights  could  be  seen  from  where  she  was. 
The  wind  was  from  southwest  to  south-southwest,  blowing  a 
fresh  gale,  and  with  a  force  indicated  by  the  figures  7  or  8  on 
the  Beaufort  Scale.    The  night  was  dark  on  the  water,  but  the 
sky  was  clear,  with  detached  clouds.     The  sea  was  high  and 
running  strong  from  the  southward.    The  steamer  was  going 
about  twelve  knots  an  hour,  which  was  as  fast  as  she  could 
be  driven  under  the  existing  conditions  of  wind  and  sea.    She 
had  all  her  regulation  lights  in  their  proper  places  and  brightly 
burning.    None  of  her  sails  were  set,  and  she  was  propelled 
exclusively  by  steam.     When  the  first  officer  discovered  the 
green  light,  he  had  no  means  of  telling  what  kind  of  a  sailing 
vessel  it  was  on,  or  what  her  exact  course  was.     He  did  not 
change  his  course,  but  called  the  third  officer  to  the  bridge, 
who  also  looked  at  the  light  through  the  glass.     Not  long 
afterwards  a  light,  bearing  in  about  the  same  direction,  was 
seen  by  the  starboard  lookout  on  the  No.  8  house.     He  sent 
the  other  lookout  stationed  with  him  on  the  house,  to  give 
two  strokes  of  the  beU  placed  on  the  turtle  back  for  signal 
purposes.    This  was  promptly  done,  and  signified  that  there 
was  a  light  ahead  off  the  starboard  bow.    It  gave  no  indica- 
tion of  the  color  of  the  light.    At  2.39  a.  m.  the  green  light, 
which  had  broadened  to  three  and  a  half  points  on  the  star- 
board bow,  or,  possibly,  something  less,  changed  to  red.    The 
first  officer  thereupon  ordered  the  wheel  to  port,  and  tele- 
graphed the  engineer  to  *  stand  by,'  following  this,  at  once, 
with  a  further  order,  to   'slow.'     All  these  orders  were 
promptly  obeyed,  and,  under  the  influence  of  her  port  helm, 
the  steamer  swung  slowly  to  starboard.    About  a  minute 
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afterwards,  tlie  red  light  changed  to  green.    By  this  time 
the  bow  of  the  steamer  had  gone  off  about  a  point  to  star- 
board, and  was  swinging  more  and  more  in  that  direction, 
under  the  continued  port  helm.    As  soon  as  the  green  light 
reappeared  the  first  oflScer  gave  an  order  to  stop  the  engine, 
and  then,  as  soon  as  it  could  be  done,  to  back  at  full  speed. 
These  orders  were  all  obeyed,  and  the  engine  got  under  re- 
verse motion  at  or  about  2.41.    No  change  of  the  wheel  was 
then  made,  but  the  first  oflicer  directed  that  the  captain  be 
called,  and  this  was  done.     The  captain,  when  he  was  called, 
came  out  of  the  chart  room  into  the  wheel  house,  and,  as  he 
passed  to  the  deck  on  the  starboard  side,  noticed,  by  the  indi- 
cator, that  the  wheel  was  to  port.    When  he  got  on  deck,  the 
engine  was  under  reverse  motion,  and  this  he  detected.    Look- 
ing ahead,  he  saw  a  green  light  not  very  far  away,  about  two 
points  off  the  starboard  bow.    Then  green  and  red  lights  ap- 
peared together,  and  then  the  red  alone.     Without  any  con- 
etdtation  with  the  first  officer,  he  gave  the  order  from  the 
deck  '  hard  a-starboard,'  and  went  on  the  bridge.     This  order 
was  obeyed.    In  going  astern  the  effect  of  a  starboard  helm 
is  the  same  as  that  of  a  port  helm  when  going  ahead;  it 
swings  the  bow  to  starboard.    Very  soon  after  the  captain 
got  on  the  bridge  the  Harvest  Queen  appeared  through  the 
darkness.     She  was  apparently  under  as  much  sail  as  she 
could  carry  and  headed  for  the  Adriatic.    Before  anything 
further  could  be  done  on  the  steamer  to  avoid  a  collision,  the 
jib-boom  of  the  Harvest  Queen  ran  over  the  turtle  back  and 
was  in  some  way  broken  so  that  it  fell  down  over  the  side  of 
the  steamer.    The  Adriatic's  engines  were  at  the  time  back- 
ing at  full  speed,  and,  if  the  vessel  herself  was  not  actually 
under  stemway,  she  was  not  going  ahead  much,  if  any.     She 
kept  on  backing,  and,  when  the  vessels  got  separated,  as  they 
Boon  did,  a  part  of  the  ship's  outer  jib  and  its  blocks  and  rig- 
ging were  foimd  on  the  turtle  back  and  hanging  over  the 
port  rail.    The  fish  davits  were  made  of  round  iron  six  and  a 
quarter  inches  through  where  they  leave  the  turtle  back,  and 
bent  upwards  like  a  bow.     At  the  time  of  the  collision,  they 
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were  ranged  forward  along  the  side  of  the  vessel.  The  an- 
chor Btocks  were  of  iron  inches  through.  There 
were  light  iron  guard  rails  around  the  turtle  back.  After 
the  coUision  the  port  fish  davit  was  found  bent  downwards 
towards  the  deck  seventeen  inches,  or  thereabouts,  the  port 
anchor  stock  broken  and  hanging  by  the  lashings,  and  the 
guard  rails  on  both  sides  bent,  and  some  of  the  stanchions 
broken.  The  paint  on  the  bow  was  somewhat  chafed  and 
scratched,  but  not  very  much.  The  first  fish  davit  was 
thirty-seven  feet  from  the  stem,  and  the  bent  and  broken 
rails  about  twenty-eight  feet.  The  broken  anchor  stodt 
was  a  short  distance  forward  of  the  fish  davit.  No  other 
injury  was  done  to  the  Adriatic.  The  shock  of  the  col- 
lision was  scarcely  perceptible  abaft  the  foremast.  There 
was  no  hail  from  the  Harvest  Queen,  but,  just  after  the 
collision,  the  first  oflBcer  of  the  Adriatic  hailed  her  once 
from  the  turtle  back.  No  answer  was  heard.  The  Adriatic 
continued  backing  until  2.53  a.  m.,  when  her  engines  were 
stopped.  After  the  vessels  separated,  the  Harvest  Queen 
passed  across  the  bow  of  the  steamer  from  port  to  star- 
board. Her  masts  appeared  to  be  all  standing  and  the  sails 
upon  them  set,  but,  in  some  way,  she  was  injured  by  the  col- 
lision, so  that  she  sank  not  long  afterwards,  with  all  on  board, 
and  became  a  total  loss.  Nothing  has  since  been  heard  of  her 
or  any  of  her  crew.  When  last  seen  she  was  apparently  half 
a  mile  away  from  the  steamer,  and  showing  her  green  light 
four  or  five  points  oflE  the  starboard  bow.  Immediately  after 
the  vessels  got  separated,  orders  were  given  on  the  Adriatic 
to  clear  away  the  boats,  and  the  men  at  once  set  to  work  to 
do  so,  but,  the  Harvest  Queen  still  keeping  in  sight,  the  order 
was  countermanded,  for  the  moment.  The  Adriatic  then 
steamed  slowly  toward  the  Harvest  Queen,  until  she  became 
lost  to  view.  About  the  time  she  disappeared  cries  for  help 
were  heard  in  the  water  off  in  the  direction  of  where  she  was 
last  seen.  The  orders  to  lower  the  boats  were  then  promptly 
repeated,  and  two  boats  put  out.  Some  confusion  occurred 
in  getting  the  boats  away,  as  the  crews  had  not  been  assigned 
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to  them,  the  steamer  having  only  just  left  port.     There  was 
no  nnreasonable  delay,  however.     The  boats  were  put  in  com- 
nurnd  of  the  second  and  fonrth  officers,  and  rowed  in  the  di- 
rection of  where  the  voices  came  from,  and  where  the  ship 
was  last  seen.     They  remained  ont  from  half  an  honr  to  an 
hour,  when  they  were  recalled  by  a  signal  from  the  steamer. 
Nothing  was  found  except  a  piece  of  timber  supposed  at  the 
time  to  be  a  part  of  the  broken  jib-boom,  and  a  piece  of  rope. 
At  4.30  A.  M.y  the  Adriatic  again  started  on  her  voyage.    The 
movements  of  the  engine,  after  it  was  stopped  at  2.53,  were 
thus  recorded  in  the  engineer's  log :  ^  2.54  a.  m.,  ahead  slow ; 
3.00,  stop  ;  3.15,  astern  slow ;  3.16,  stop ;   3.23,  astern  slow  ; 
3.26,  stop ;  8.45,  ahead  slow  ;  4.00,  stop ;  4.09,  astern  slow ; 
4.11,  stop ;  4.15,  astern  slow ;  4.16,  stop ;  4.26,  ahead  slow ; 
4.30,  full  speed.*    When  the  green  light  was  first  seen  from 
the  Adriatic,  it  is  not  probable  that  the  Harvest  Queen  was 
where  she  could  see  the  Coningbeg  Lightship.    She  must  have 
been  just  then  coming  within  the  range  of  that  light,  which, 
ia  placed  some  miles  outside  of  the  land.     It  is  at  the  south- 
eastern extremity  of  a  series  of  dangerous  rocks  extending 
out  a  considerable  distance  from  the  land,  known  as  the  Saltees 
Bocks.    On  the  J  2th  of  January,  1876,  a  piece  of  the  port 
side  of  the  breasthook  of  the  Harvest  Queen,  seven  feet  and 
ten  inches  long,  and  a  piece  of  the  starboard  forecastle  rail, 
extending  from  the  cathead  forward  to  the  towing  chock, 
were  found  cast  ashore  about  a  mile  and  a  half  west  of  Cam- 
Bore  Point,  which  is  on  the  coast  of  Ireland  about  midway 
between  Tuskar  and  Coningbeg.     Near  the  same  place  were 
also  found  a  small  piece  of  the  name  board  of  the  Harvest 
Queen,  and  part  of  an  oar,  with  her  name  on  it.     No  other 
parts  of  the  wreck  have  ever  been  found.    The  place  at  which 
these  articles  were  found  was  where  the  wreckage  would  nat- 
xinllj  have  drifted,  if  the  Harvest  Queen  went  down  in  the 
neighborhood  of  where  the  collision  occurred.    The  breast- 
hook  was  broken  square  off,  apparently  about  eighteen  inches 
or  two  feet  from  the  stem.      The  piece  found  was  torn  from 
the  frame  to  which  it  had  been  bolted,  in  such  a  manner  as  to 
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leave  the  bolts  standing  in  the  original  position,  only  a  few 
being  bent,  and  none  drawn  ont.  The  name  board  was  of 
light  pine,  not  more  than  two  or  three  feet  long,  and  a  foot 
wide." 

Thomas  E.  StiUman,  for  the  libellant. 

Everett  P.  Wheeler,  and  Joseph  H.  Choate,  for  the  claim- 
ant. 

Watie,  Ch.  J.  Many  of  the  facts  disputed  below  hare 
not  been  questioned  here.  The  claimant  does  not  deny  that 
the  vessels  actually  collided,  or  that  the  Harvest  Queen  sank 
with  all  on  board,  in  consequence  of  injuries  received  in  the 
collision.  The  libellants  also  concede,  that,  if  the  Adriatic 
was  not  in  fact  going  astern  when  the  collision  took  place, 
she  was  making  little  or  no  headway.  These  questions  are, 
therefore,  out  of  the  way,  and  the  controversy  about  the 
facts  is  reduced  to  the  color  of  the  light  first  seen  by  the  Adri- 
atic ;  its  distance ;  the  time  it  appeared ;  the  changes  in  color 
and  bearing ;  and  the  movements  of  the  Adriatic. 

It  would  not  be  easy  to  solve  all  these  questions  satisfac- 
torily, if  the  evidence  was  considered  only  in  its  parts.  Tak- 
ing it  as  a  whole,  however,  I  have  had  no  great  difficulty 
in  reaching  the  conclusions  stated  in  the  finding  of  facts. 
The  recollection  of  witnesses  as  to  time,  distances  and  bear- 
ings, cannot  be  relied  on,  in  all  cases,  with  implicit  confidence. 
It  is,  at  best,  but  the  impression  of  what  the  judgment  of  the 
witness  was  about  a  matter  of  which  no  special  note  was 
made  at  the  time.  In  but  few  instances  is  it  claimed  that  the 
time  was  actually  taken  from  a  time  keeper,  or  the  bearing 
by  a  compass^  It  is  easy  to  see  that  such  impressions  would 
be  more  or  less  influenced  by  what  afterwards  happened. 

1.  As  to  the  time.  All  agree  that  no  one  saw  the  light 
until  after  five  bells,  or  half  past  two.  It  was  seen  by  the 
first  and  second  officers  on  the  bridge  before  it  was  by  the 
lookouts.     The  officers  put  the  time  at  2.35,  so  recording  it 
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in  the  log,  and  I  see  no  reason  to  donbt  the  acenracy  of  their 
estimate  or  recollection.  No  witness  directly  contradicts 
them,  and  they  are  strongly  supported  by  what  is  known  to 
have  taken  place  afterwards.  At  any  rate,  they  cannot  be  far 
from  the  truth. 

The  engineer's  log  shows  that  the  engine  was  first  stopped, 
after  backing,  at  2.53.  This  was  after  the  collision.  It  is  the 
duty  of  the  engineer,  or  his  assistant,  to  make  a  record  of 
every  change  in  the  movement  of  the  engine,  and  the  time 
when  it  occurred.  Entries  are  made,  at  the  very  time  the 
changes  take  place,  with  chalk,  on  a  blackboard  kept  near  at 
hand  for  that  purpose,  and  the  time  is  taken  from  a  clock 
hung  where  it  can  conveniently  be  seen  from  the  place  where 
the  engineer  stands  when  working  the  engine.  If  the  assist- 
ant attends  to  this  duty,  his  place  is  at  the  blackboard  imme- 
diately behind  the  engineer.  From  these  entries  the  log  is 
afterwards  written  up.  Such  being  the  duty  of  the  engineer, 
it  is  to  be  presumed,  until  the  contrary  is  shown,  that  the  log 
contains  »  true  statement  of  the  time  when  the  engine  was 
stopped. 

Upon  this  evidence,  I  have  found  that  the  light  was  first 
Been  at  2.35,  and  that  the  engine  was  stopped  after  the  col- 
hsion,  while  backing,  at  2.53.     Consequently,  eighteen  min-^ 
ntes  elapsed  between  the  first  discovery  of  the  light  and  the     J 
time  when  it  was  deemed  safe,  after  the  collision,  to  stop  / 
backing  the  Adriatic,  and  go  slowly  ahead  to  see  what  was 
necessary  to  be  done  to  save  life  or  property. 

2.  As  to  the  distance.  The  regulations  require  colored 
lights  to  be  of  such  a  character  as  to  be  visible  on  a  dark 
night,  in  a  clear  atmosphere,  from  the  deck  of  a  ship,  and 
^ith  the  naked  eye,  at  least  two  miles.  This  light  was  first 
Been  from  the  bridge  of  a  large  steamer  and  with  a  glass. 
The  sea  was  high  and  the  vessels  consequently  unsteady. 
Under  such  circumstances,  it  has  seemed  to  me  that  the  addi- 
tion of  half  a  mile  or  a  mile  to  the  regulation  distance,  on 
account  of  the  glass  and  the  height  of  the  place  of  observa- 
tion, was,  probably,  enough.    This  would  make  the  distance 
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of  the  light,  when  first  seen,  two  miles  and  a  half  or  three 
miles.  The  estimate  of  Hamilton,  the  lookout,  that  it  was 
three  or  four  miles  off  when  he  first  saw  it,  must  be  wrong, 
for  it  can  hardly  be  believed  that  he  could  see  such  a  light 
that  distance,  on  such  a  night,  and  keep  it  in  view,  with  the 
naked  eye,  standing,  as  he  did,  on  deck,  some  feet  below  the 
bridge.  Everything  goes  to  show  that  the  actual  distance 
could  not  have  been  more  than  three  miles  and  that  it  was 
probably  less. 

3.  As  to  the  color.  The  first  and  third  officers  both  say 
distinctly  it  was  green,  and  the  lookout  on  the  bridge  thinks 
that  was  the  color.  All  agree  it  first  appeared  off  the  star- 
board bow.  The  vessels  would  naturally  be  on  nearly  opjK)- 
site  courses.  The  Adriatic  was  going  from,  and  the  Harvest 
Queen  to,  Liverpool.  The  Adriatic,  being  a  steamer,  un- 
doubtedly took  the  shortest  practical  route  to  Coningbeg. 
The  Harvest  Queen,  having  the  wind  free  and  being  able  to 
go  substantially  where  slie  chose,  would  be  likely  to  shape 
her  course  so  as  to  sail  as  near  as  she  could  conveniently  over 
the  course  of  the  Adriatic  between  Coningbeg  and  Liverpool. 
At  Coningbeg  the  Adriatic  was  set  upon  a  course  a  little  to 
the  southward  of  that  the  Harvest  Queen  would  take  in 
coming  up  from  Queenstown.  This  would  naturally  place 
the  Harvest  Queen,  before  she  reached  Coningbeg,  to  the 
.  northward,  which  would  be  on  the  starboard  of  the  Adriatic 
and  expose  her  green  light,  unless  she  was  heading  outside  of 
and  across  the  Adriatic's  course.  The  evidence  that  the  red 
light  was  first  seen  is  not  of  a  character  to  inspire  the  fullest 
confidence,  and  falls  far  short  of  satisfying  me  that  the  first 
and  third  officers,  corroborated,  as  they  are,  by  other  undis- 
puted facts,  are  mistaken.  These  officers  had  the  means  of 
knowing,  and  it  was  their  special  duty  to  know,  what  the 
facts  really  were.  Their  conduct  was  consistent  with  what 
they  say  they  saw,  and  the  scrap  log,  written  up  by  the  third 
officer,  and  afterwards  transferred  by  the  first  officer,  with 
such  corrections  as  he  thought  necessary,  to  the  official  log, 
agrees  with  their  testimony.     These  logs  are  the  official 
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record  of  what  they  saw.  The  light  was  either  green  or  red. 
Whether  the  one  or  the  other  could  alone  he  determined  by 
the  eye,  and  the  impressions  made  at  the  time  would  be  likely 
to  continue,  no  matter  what  happened  afterwards.  If  the 
logs  are  not  correct,  it  is  because  they  were  intentionally 
falsified,  a  thing  certainly  not  to  be  presumed. 

That  a  red  light  was  seen  at  some  time  before  the  collision 
is  not  disputed,  and  I  entertain  no  doubt  that  it  first  appeared 
after  the  green. 

4.  As  to  the  bearing.  The  log  states,  that,  when  first  seen, 
the  light  bore  about  two  points  on  the  starboard  bow,  and, 
when  it  changed  from  gveen  to  red,  about  three  and  a  half 
points.  This  was  the  estimate  of  both  the  first  and  third 
officers.  No  memorandum  was  made  of  it  until  the  scrap 
log  was  written  up,  between  four  and  five  o'clock  in  the 
morning.  In  the  mean  time  the  collision  had  occurred,  and 
the  attention  of  all  had  been  directed  for  more  than  an  hour 
and  a  half  to  a  search  for  the  other  colliding  vessel,  and  to 
the  saving  of  life  and  property.  From  the  other  circum- 
stances in  the  case,  I  am  strongly  inclined  to  think  the  officers 
have  put  the  bearing  further  to  the  starboard  than  it  really 
was,  but  still  there  is  nothing  which  shows  satisfactorily 
what,  if  any,  change  should  be  made  in  their  estimates,  and 
their  record  in  this  particular  must  be  accepted  as  true. 

5.  As  to  the  movements  of  the  Adriatic,  and,  in  this  con- 
nection, as  to  where  the  collision  occurred  and  when  the 
changes  in  her  movements  were  made.  There  can  be  no 
doubt  that  the  steamer  ran  for  some  time  after  seeing  the 
light  without  changing  her  course  or  speed.  The  first  order 
was  to  port,  and  that  was  followed  immediately  by  orders  to 
"  stand  by  "  and  "  slow."  These  last  were  given,  according  to 
the  engineer's  log,  at  2.39.  The  correctness  of  this  entry 
was  disputed  on  the  argument,  but  I  see  no  reason  to  doubt 
it.  The  chief  engineer  was  alone  at  the  engine  when  the 
orders  came.  The  assistant  got  to  his  post  as  soon  as  he 
could  after  he  heard  the  telegraph  bell,  and  remained  until 
the  watch  was  changed.    In  the  absence  of  the  assistant  it 


192  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Adriatic 

was  the  duty  of  the  engineer  to  make  the  necessarj  memo- 
randum on  the  blackboard.  The  presumption  is  that  what 
ought  to  have  been  done  was  done,  and  I  have  fonnd  nothing 
in  the  ease  to  indicate  that  this  officer  was  negligent  in  any- 
thing. His  record  should  show  the  actual  time,  as  given  by 
the  clock,  when  the  change  was  made,  and  I  am  satisfied  it 
does. 

This  being  the  case,  it  follows  that  the  Adriatic  kept  her 
course  at  full  speed  four  minutes  after  the  light  first  ap- 
peared. The  vessels,  during  that  time,  must  have  been  less- 
ening the  distance  between  them  at  a  combined  speed  of  full 
twenty  miles  an  hour,  or  about  a  mile  and  a  third  in  the  four 
minutes.  At  2.39,  therefore,  they  were  probably  not  more 
than  a  mile  and  a  half  apart.  The  engine  was  then  slowed, 
and,  before  the  collision,  the  speed  of  the  steamer  ahead  was 
run  down  from  twelve  miles  an  hour  to  nothing,  if  she  had 
not  actually  acquired  stemway.  Her  average  speed  from 
the  time  she  slowed  until  her  headway  was  entirely  over- 
come was  half  what  it  was  before,  or  say  six  miles  an  hour. 
During  the  same  time  the  average  combined  speed  of  the 
two  vessels  was  fourteen  or  fifteen  miles  an  hour  ;  and  if,  at 
2.39,  they  were  a  mile  and  a  half  apart,  it  would  take  them 
six  minutes,  and,  probably,  a  little  more,  to  get  together. 
The  Adriatic  stopped  backing  at  2.53.  She  was  then  sup- 
posed to  be  about  half  a  mile  from  the  place  of  collision. 
Her  maximum  speed  in  backing  did  not  exceed  seven  miles 
an  hour.  Her  average  speed  in  getting  up  to  this  maximum, 
after  she  had  stopped  going  ahead,  wonld,  consequently,  be 
three  miles  and  a  half  an  hour,  if  there  were  no  obstructions 
in  the  way.  But,  we  know  that,  in  addition  to  getting  up 
her  own  stemway,  she  had  to  separate  herself  from  the 
Harvest  Queen  almost  entirely  by  the  use  of  her  own  power, 
since  the  effect  of  the  wind  was  to  keep  the  two  vessels 
together  nntil  they  got  free  of  each  other.  I  think  it  fair  to 
assume,  therefore,  that  the  steamer  continued  backing  seven 
or  eight  minutes  after  the  collision.  In  this  time  she  would 
have  gone  about  half  a  mile.    In  view  of  these  facts  I  have 


OCTOBER,  1879.  198 


The  Adriatic. 


had  no  difficulty  in  reaching  the  conclusion,  that  the  wheel 
of  the  Adriatic  was  ported  at  2.39,  and  that  the  collision 
occurred  from  2.45  to  2.47. 

The  first  officer  says,  that,  when  the  green  light  appeared 
the  second  time,  he  telegraphed  to  "  stop,"  and  followed  this 
order,  as  soon  as  possible,  with  another,  to  back  at  full  speed. 
The  engineer's  log  shows  that  the  order  to  stop  came  at  2.40, 
and  the  one  to  back  at  2.41.  Time  in  seconds  is  not  put  on 
the  log,  and  from  entries  of  this  kind  it  may  fairly  be  inferred 
that  one  order  followed  close  on  the  other. 

Some  discussion  was  had  at  the  bar,  in  this  connection,  as 
to  the  time  the  captain  was  called,  and  how  soon  he  came  on 
deck,  but  to  my  mind  these  questions  are  unimportant,  so  far 
as  this  branch  of  the  case  is  concerned. 

It  only  remains  to  consider,  under  this  head,  what  changes 
were  made  in  the  course  of  the  Adriatic.  At  2.39  the  wheel 
was  ported,  and  at  the  same  time  the  engine  was  slowed. 
At  2.40  the  engine  was  stopped,  and  at  2.41  put  at  full 
speed,  under  the  reverse  motion.  The  steamer  could  not, 
therefore,  have  run  more  than  two  minutes  under  her  port 
helm  before  her  screw  began  to  turn  backwards.  In  two 
minutes,  at  her  full  speed  of  twelve  miles  an  hour,  she  would 
not  have  gone  but  two-fifths  of  a  mile,  and,  under  the  "  slow," 
it  is  not  probable  she  made  much,  if  any,  more  than  a  quarter 
of  a  mile.  The  estimate  of  the  witnesses  is,  that,  when  the 
orders  to  stop  and  go  astern  were  given,  she  had  not  swung 
more  than  a  point  or  a  point  and  a  half.  This  being  so,  her 
departure  from  her  original  course  could  not  then  have  been 
very  great,  and,  when  the  screw  was  revei'sed,  the  rudder  had 
but  little  effect  until  stemway  was  acquired.  Under  these 
circumstances,  I  cannot  think,  that,  when  the  collision  took 
place,  the  steamer  had  gone  more  than  two  or  three  points 
off  her  course.  Very  little  dependence  can  be  put  on  the 
recollection  of  the  officers  or  men  as  to  the  exact  heading  of 
their  vessel  They  were  in  a  position  which  made  it  more' 
important  to  look  at  the  way  they  were  to  get  out  of  the 
Vol.  XVII.— 18 
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danger  that  threatened  them,  than  to  the  exact  angle  of  their 
course. 

Without  more  as  to  the.  particular  facts,  I  proceed  to  the 
consideration  of  what  seems  to  me  to  be  the  real  controverBj 
in  the  case ;  and  that  is,  whether,  as  a  matter  of  law,  the 
Adriatic  was  in  fault  for  porting,  stopping,  or  backing,  or  for 
starboarding  on  the  order  of  the  captain,  when  he  came  on 
deck.  There  is  now  no  doubt,  that,  if  she  had  kept  her 
course  and  speed,  and  the  Harvest  Queen  had  done  what  she 
in  fact  did  do,  there  would  have  been  no  collision.  It  was  a 
mistake,  therefore,  to  change,  but  every  mistake  is  not  neces- 
sarily a  fault,  in  Admiralty.  The  law  requires  that  those  in 
charge  of  the  navigation  of  vessels  like  the  Adriatic  should 
possess  a  vBry  high  degree  of  nautical  skill  They  are  charged 
with  the  important  duty  of  directing  the  movements  of  the 
powerful  machinery  placed  under  their  control,  so  as  not  nn- 
necessaiily  to  endanger  life  or  property,  either  on  board  or 
not  on  board.  For  this  purpose  they  are  required  to  exercifie 
good  judgment.  They  need  not  be  infallible.  It  is  enough 
if  they  do  what  others,  having  the  requisite  skiU,  and  placed 
in  a  like  situation,  would  ordinarily  have  done. 

The  conduct  of  those  on  the  Adriatic  must  be  considered 
in  connection  with  the  facts  as  they  successively  presented 
themselves  at  the  time.  And,  first  in  order  waa  the  green 
light,  seen  a  point  and  a  half  or  two  points  on  the  starboard 
bow,  two  miles  and  a  half  or  three  miles  away,  and  to  the 
leeward.  The  wind  was  from  the  southward  and  westward, 
accompanied  by  a  driving  sea  from  the  same  direction.  So 
long  as  that  light  'alone  was  in  view  in  that  quarter,  it  vaa 
safe  for  the  steamer  to  keep  her  course  and  speed,  and  no  one 
could  complain  if  she  did.  The  highest  skill  would  not  be 
likely  to  suggest  anything  different.  Next,  the  green  light 
was  changed  to  red,  and  thus  the  green  of  the  steamer  ex- 
posed to  the  red  of  another  vessel  not  a  very  great  way  off. 
At  this  time  nothing  but  a  light  was  seen.  Neither  the  ship 
nor  her  sails  had  appeared.  It  was  only  known  for  a  certainty 
that  a  red  light  was  on  the  water,  well  off  the  starboard  bow 


OCTOBER,  1879.  .    195 


The  Adriatia 


of  the  steamer,  between  her  and  a  dangerous  lee  shore,  and 
that  it  was  probably  carried  on  some  kind  of  a  sailing  vessel, 
as  no  white  light  accompanied  the  red.  What  course  the 
vessel  was  steering  could  not  then  be  told  with  exactness. 
It  was  under  such  circumstances  that  the  first  officer  was 
called  on  to  decide  whether  he  would  attempt  to  cross  in 
front  of  the  light  at  full  speed  without  porting,  or  whether 
he  wonld  port  and  slow,  or  do  either  alone, 

I  am  aware  that  it  is  not  every  case  of  meeting  port  to 
starboard  that  will  justify  a  port  wheel,  to  put  port  to  port. 
The  rule  is  for  one  vessel  not  to  cross  the  bow  of  another  at 
a  dangerous  proximity,  and  it  is  just  as  wrong  to  knowingly 
do  this  by  porting  as  it  is  by  starboarding.  Here,  however, 
there  was  uncertainty.  A  light  only  was  seen.  It  might  be 
on  a  vessel  beating  down  the  channel,  or  on  one  coming  up. 
The  vessel  might  be  one  that  could  sail  close  to  the  wind,  or 
another  that  was  obliged  to  keep  more  away.  On  a  steamer 
going  at  the  rate  of  twelve  miles  an  hour  against  or  across  the 
wind,  it  is  not  always  easy  to  tell  the  exact  direction  from 
which  the  wind  is  blowing.  Practice  will  undoubtedly  enable 
some  to  miake  estimates  that  will  approximate  the  truth,  but 
it  will  not  always  do  to  venture  on  nice  calculations,  without 
more  accurate  observation  than  can  generally  be  made  under 
such  circumstances. 

The  appearance  of  the  red  light  in  the  place  of  the  green 
indicated  clearly  that  the  vessel  on  which  it  was  displayed 
occupied  a  different  position  towards  the  steamer  from  what 
she  did  before,  and  that  in  some  way  the  courses  of  the  two 
vessels  were  changed,  so  that  they  crossed  ahead  of  where  the 
steamer  then  was.  How  far  ahead  was  uncertain.  Under 
these  circumstances  it  was  that  the  officer  in  command  deemed 
it  prudent  to  put  his  wheel  to  port,  so  ajs  to  bring  his  red 
light  opposite  the  same  Ught  of  the  approaching  vessel,  and, 
as  there  was  doubt,  to  bring  his  vessel  under  better  control  in 
case  of  an  emergency,  by  reducing  her  speed.  It  is  now 
probable,  that,  if  the  ship  could  have  been  seen,  and  her  exact 
position  made  out,  neither  of  these  things  would  have  been 
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done,  but  the  question  here  is  not  what,  with  the  knowledge 
we  now  have,  ought  to  have  been  done,  but  what,  with  the 
facts  as  they  then  appeared,  ordinary  prudence  would  sug- 
gest. It  needs  no  argument  to  show,  that  a  speed  of  twelve 
miles  an  hour,  with  a  vessel  weighing,  as  the  Adriatic  did, 
8,000  tons,  would,  under  some  circumstances,  be  dangerous. 
The  natural  impulse  of  a  skilful  navigator,  if  in  doubt  as  to 
what  was  before  him,  would  be  to  reduce  this  speed,  so  as  to 
get  his  ship  under  better  control  while  the  uncertainty  con- 
tinued. So,  too,  a  red  light  exposed  to  a  green  is  more  likely 
to  be  unsafe  than  red  to  red ;  and,  where  reasonable  doubt 
exists  as  to  the  relative  position  of  the  two  vessels,  instinct- 
ively, almost,  those  in  command  endeavor  to  bring  the  two 
red  lights  together,  as  the  appropriate  way  of  avoiding  all 
danger. 

It  has,  however,  been  argued  with  much  force,  that,  if  the 
red  light  was  first  seen  a  mile  and  a  haK  away,  three  points 
and  a  half  over  the  starboard  bow,  the  Adriatic  ought  to  have 
known,  that,  with  the  wind  as  it  was,  she  would  cross  the 
course  of  the  approaching  vessel  long  before  there  could  be 
any  danger  of  collision,  and  that  to  attempt  to  pass  otherwise 
was  a  clear  fault.  I  have  very  great  doubt  whether,  when 
the  red  light  appeared,  it  was  as  far  over  the  bow  as  seems 
now  to  be  supposed,  but,  be  that  as  it  may,  the  exact  position 
of  the  ship  could  not  be  seen ;  and  I  do  not  think  such  a  mis- 
take as  may  have  been  made  ought,  under  the  circumstances, 
to  be  visited  with  the  consequences  of  a  legal  fault.  The 
change  of  the  green  light  to  red  was  calculated  to  induce  the 
belief  that  the  ship  on  which  it  was  carried  had  changed  her 
course,  and  I  am  by  no  means  satisfied,  from  the  evidence, 
that  she  did  not  do  so.  As  the  case  stands,  it  now  seems  to 
me  probable,  that,  if  the  steamer  had  kept  her  course,  with 
that  light  in  view,  there  would  have  been  no  collision.  Soon, 
however,  the  red  light  went  out  and  the  green  again  appeared, 
still  without  ship  or  sails  in  sight  to  aid  in  determining  what 
ought  to  be  done.  This  added  to  the  original  uncertainty, 
and  clearly  made  a  case  apparently  for  the  application  of  the 
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rule  which  requires  a  steamer  in  doubt  to  get  away  from  ap- 
prehended danger.  To  go  ahead  would  look  like  approaching 
the  peril,  while  to  back  would  seem  to  be  withdrawing  from 
it.  A  change  of  helm  at  that  time  was  not  specially  impor- 
tant, because,  before  it  could  be  made  of  any  practical  use,  the 
screw  would  be  under  its  reverse  motion,  and  then  the  rudder 
could  have  but  little  effect  until  the  momentum  was  over- 
come and  sternway  obtained.  When  that  was  done,  the  port 
wheel  would  have  the  same  effect  on  the  swing  of  the  bow  as 
a  change  to  starboard  would  have  in  going  ahead.  If  the 
witnesses  are  to  be  believed,  the  course  of  the  ship  appeared 
to  be  unsteady,  and,  that  being  so,  it  is  hard  to  say  that  back- 
ing away  from  her  was  a  fault.  In  the  darkness  which  then 
prevailed  that  would  seem  to  be  the  safest  thing  that  could 
be  done. 

Complaint  is  made  of  the  captain,  because,  after  coming 
on  deck,  he  ordered  the  wheel  to  starboard,  without  consult- 
ing the  first  officer.  The  captain  says  he  gave  the  order  when 
he  saw  the  red  light  change  to  green,  and  when,  as  he  sup- 
posed, the  steamer  was  under  sternway.  I  am  satisfied,  how- 
ever, that  the  forward  motion  had  not  been  overcome.  The 
engine  was  working  astern  and  throwing  the  "  white  water  " 
forward,  but  the  steamer  herself  was  still  going  ahead.  If  she 
had  been  going  astern  the  order  would  have  been  right,  for 
the  starboard  wheel,  in  backing,  would  bring  the  bow  to  star- 
board, and  thus  assist  inputting  the  vessels  on  parallel  courses, 
with  their  green  lights  opposite  each  other.  As  long  as  she 
was  going  ahead  slowly  it  made  but  little  difference  which 
way  the  rudder  was,  since  the  backward  movement  of  the 
screw  prevented  the  operation  of  the  rudder  to  any  consider- 
able extent.  The  order,  therefore,  could  not  have  contrib- 
uted to  the  collision  and  did  no  harm. 

It  is  again  insisted,  that  the  Adriatic  was  in  fault  for 
delay  in  getting  out  her  boats,  and  for  not  waiting  until  day- 
light before  starting  on  her  voyage.  The  order  to  clear  away 
the  boats  all  agree  was  given  with  promptness,  and  I  cannot 
find  that  there  was  any  culpable  delay  in  getting  them  out. 
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Before  they  could  be  lowered,  the  steamer  was  half  a  nule 
away  from  the  place  of  collision  and  from  the  ship.  It  was, 
certainly,  good  judgment  to  wait  until  the  steamer  could  be 
got  nearer  before  putting  the  boats  in  the  water,  and  it  is  not 
seriously  contended,  that,  when  the  order  was  given  the  sec- 
ond time,  it  was  not  obeyed  with  all  the  promptness  that 
ought  to  have  been  expected.  The  engineer's  log,  the  cor- 
rectness of  which  I  do  not  doubt,  shows  conclusively  that  the 
steamer  was  lying  by  and  moving  cautiously  about  in  the 
vicinity  of  where  the  accident  occurred  for  much  more  than 
an  hour.  The  gale  was  all  the  time  increasing,  and  the  lee 
shore  not  far  away  was  dangerous.  The  official  report  of  the 
weather  shows  that  the  next  morning  at  eight  o'cloci  the 
wind  was  blowing  a  strong  gale  at  Tuskar,  the  nearest  signal 
station.  The  ship  must  have  gone  down  before  morning,  and, 
probably,  while  the  steamer  was  lying  by.  If  the  ship's  boate 
had  been  got  out,  there  can  hardly  be  a  doubt  they  would  have 
reached  the  steamer,  lighted  as  she  was  from  the  mast>head. 
If  they  were  not  out,  it  is  probable  there  was  nothing  left  on 
the  surface  of  the  water  to  save,  after  the  voices  which  had 
been  heard  were  lost ;  and  this  must  have  been  considerably 
more  than  an  hour  before  the  steamer  left.  In  the  meantime 
the  steamer's  boats  had  been  out  for  nearly  an  hour,  and  dili- 
gent in  their  efforts  to  do  all  that  could  be  done.  While, 
therefore,  it  would  have  been  more  satisfactory  if  the  steamer 
had  staid  by  longer,  I  cannot  say  she  was  in  fault  for  not 
doing  so.  The  probability  is  that  nothing  more  could  have 
been  done  if  she  had  held  on,  and  she  owed  her  first  duty  to 
those  she  had  on  board. 

Complaint  is  also  made  of  the  unsatisfactory  account  of 
the  collision  given  in  the  logs,  of  the  painting  over  of  the 
scratches  on  the  bow  in  New  York,  and  of  the  reticence  of 
officers  of  the  steamer  on  her  arrival.  All  these  furnish  jnst 
cause  for  criticism,  but  I  cannot  say  they  overcome  the  effect 
of  the  other  facts  which  to  my  mind  have  been  satisfactorily 
established  in  spite  of  them. 

My  attention  has  also  been  called  to  some  supposed  dis- 
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crepancies  in  the  cases  made  by  the  logs,  the  answers,  and  the 
testimony  given  on  the  defence.  I  have  failed  to  find  any 
sach  substantial  differences  as  to  cast  suspicion  on  the  testi- 
mony. The  difficulty  with  me  has  been  not  so  much  as  to 
the  facts,  as  to  the  duty  of  the  Adriatic  in  connection  with 
the  facts  I  have  found. 

The  case  has  been  presented  in  the  most  satisfactory  man- 
ner on  both  sides.    !N'othing  has  apparently  been  left  undone 
by  counsel  or  parties  that  they  could  do,  to  aid  me  in  the  de- 
termination of  the  facts  or  of  the  law ;  and,  after  the  careful 
consideration  which   such  laborious  preparation  deserves,  I 
have  been  unable  to  reach  any  other  conclusion  than  that  the 
fault  of  the  Adriatic  has  not  been  shown.    A  steamer  is  not 
justified  in  coming  into  collision  with  any  other  vessel,  if  it  is 
possible  to  avoid  it,  that  is  to  say,  if  it  can  be  avoided  by  the 
use  of  such  means  as  those  having  the  requisite  skill  would 
ordinarily  employ  for  that  purpose  under  like  circumstances. 
I  cannot  but  think  the  officers  of  this  steamer  have  brought 
their  justification  within   the   fair   operation  of  this  rule. 
Much  of  what  was  done  at  the  time  of  this  disastrous  collis- 
ion wilt  never  be  known.     It  is  impossible  to  tell  with  cer- 
tainty how  the  vessels  came  together.    The  ship  came  and 
went  in  a  comparatively  short  time,  and  necessarily  in  the 
midst  of  great  excitement.    Almost  every  witness  has  his 
own  peculiar  theory.     Hardly  any  two  of  the  large  number 
of  diagrams  in  the  record,  representing  what  the  observers 
think  they  saw,  agree  in  the  material  points,  and  it  would  be 
a  useless  task  to  attempt  now  to  ascertain  just  how  the  dam- 
age was  done.    It  seems  almost  incredible  that  so  large,  and 
apparently  so  strong,  a  ship  could  be  broken  into  and  sunk  in 
BO  short  a  time,  without  inflicting  serious   injury  on  the 
Adriatic.     As  it  was,  the  iron  plating  was  hardly  touched. 
Not  a  single  indentation  has  been  found  which  can  fairly  be 
attributed  to  an  actual  contact  with  the  hull  of  the  ship.   The 
scratches  on  the  paint  must  have  been  very  slight,  and  it  is  by 
no  means  certain,  from  the  testimony,  that  any  were  found 
on  the  stem,  or  the  starboard  side  of  the  bow.    There  is  cer- 
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tainly  no  Batisfactory  evidence  showing  that  the  sharp  bow  of 
the  Adriatic  went  any  considerable  distance  inside  the  hull  of 
the  ship.  As  the  Adriatic  was  stopped,  or  nearly  so,  it  is  evi- 
dent that  the  blow  which  caused  the  loss  must  somehow  have 
come  from  the  Harvest  Queen  herself. 

It  is  a  very  remarkable  fact,  under  the  circumstances 
which  are  known  to  have  existed,  that  no  hail  was  heard 
from  the  deck  of  the  ship  before  or  after  the  collision.  This 
seems  entirely  inconsistent  with  the  idea  that  she  could  have 
had  her  proper  complement  of  men  standing  watch  and  at- 
tending to  their  duties  at  the  time.  Confessedly,  a  consider- 
able time  elapsed  between  the  collision  and  the  final  disap- 
pearance of  the  ship,  enough,  certainly,  to  have  given  an 
opportunity  to  lower  away  her  boats,  if  her  crew  had  been  at 
their  posts.  But  it  is  not  my  intention  to  look  for  the  faults 
of  the  ship.  I  place  the  decision  entirely  on  the  ground,  that, 
upon  the  case  as  it  stands,  the  steamer  is  free  from  blame. 

A  decree  may  be  prepared  dismissing  the  libel,  with  coetfl 
in  both  Courts. 


Alexander  F.  Evoey  and  others 
L.  Candee  &  Company.    In  Equtty. 

A  written  license  under  a  patent  stated  that  the  patent  was  "  lawfully  granted." 
and  ppoyided  for  the  revocation  of  the  license  by  the  licensor,  for  non-pay- 
ment of  royalty,  and  declared  that,  such  revocation  should  not  impair  "  the 
efifect  of  the  admission  of  the  validity  "  of  the  patent  The  licensor  revoked 
the  license  for  said  cause  and  then  sued  the  licensee  in  equity,  for  an  account 
and  the  payment  of  the  royalty  which  accrued  prior  to  the  revocation.  The 
licensee  set  up  that  the  patent  was  void,  for  want  of  novelty,  and  that  be  had 
never  piud  any  royalty  under  the  license.    The  plaintiff  moved  for  a  decwe 
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on  the  bill  and  answer  and  an  affidavit^  and  the  defendant  put  in  counter 
affidayits :  Hdd^  that,  under  Rule  90,  in  equity,  the  English  practice  in  1842 
must  be  followed,  and  not  any  later  English  practice;  that  the  affidavit 
could  not  be  considered ;  but  that  the  case  should  be  heard  on  bill  and 
answer; 

HeU  also,  that  the  licensee  was  estopped,  by  the  terms  of  the  license,  from 
setting  up  the  inyalidity  of  the  patent,  as  a  defence. 

The  licensee  also  set  up  a  parol  agreement,  made  before  the  written  license,  re- 
scrying  to  the  licensee  a  right  to  use  the  inyention  without  royalty,  if  he 
should  become  satisfied  that  the  patent  was  yoid.  After  the  time  when  such 
parol  i^eement  was  alleged  to  have  been  made,  the  licensee  himself  drew 
mid  written  license :  Hdd,  that  he  could  not  be  allowed  to  set  up  such  parol 
agreement. 

(Before  Shipieaw,  J.,  Connecticut,  October  6th,  1879.) 

Shipman  J.  This  is  a  bill  in  equity  for  an  account,  and  is 
broQght  to  recover  from  the  defendant  the  license  fees  which 
are  claimed  to  be  due  to  the  plaintiffs  by  virtue  of  a  written 
agreement  between  said  parties,  dated  July  10th,  1877, 
whereby  the  defendant  was  licensed,  upon  an  established 
royalty,  to  use  letters  patent  dated  November  6th,  1866,  for 
a  "  double  expansible  gore  flap,"  in  the  manufacture  of  boots 
and  shoes.  The  plaintiffs  are  citizens  of  the  States  of  New 
York  and  of  Michigan.  The  defendant  is  a  citizen  of  the 
State  of  Connecticut.  The  bill  alleges,  upon  information 
and  belief,  a  manufacture  and  sale  by  the  defendant,  between 
July  10th,  1877,  and  October  9th,  1878,  of  a  large  number 
of  boots  and  shoes  containing  the  invention  described  in  the 
letters  patent,  and  prays  for  an  account  of  the  number  man- 
ufactured or  sold  between  said  dates.  The  license  was  re- 
voked by  the  plaintiffs  on  October  9th,  1878.  The  agreement, 
which  is  made  part  of  the  bill,  recites  as  follows  :  "  Whereas, 
letters  patent  of  the  United  States,  dated  the  6th  day  of 
November,  1866,  numbered  59,375,  were  lawfully  granted 
unto  Alexander  F.  Evory  and  Alo.nzo  Heston,  for  a  new  and 
useful  invention,  consisting  of  a  double  expansible  gore  flap 
used  in  the  manufacture  of  boots  and  shoes ;  *  *  *  and 
whereas  L.  Candee  &  Co.,  of  New  Haven,  Conn.,  mamifac- 
turers  of  rubber  boots  and  shoes,  are  desirous  of  acquiring 
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the  privilege  and  license  of  using  said  invention  in  the  man- 
ufacture and  sale  of  shoes."  The  agreement,  after  authoriz- 
ing the  licensors  to  revoke  the  license  upon  non-payment  of 
the  royalty,  provides,  that  such  revocation  should  not  impair 
'^  the  effect  of  the  admission  of  the  validity  of  said  letters 
patent  or  re-issue,  or  of  the  novelty,  utility  and  practicability 
of  the  said  invention."  A  royalty  of  three  cents  per  pair  on  all 
shoes  while  the  licensee  should  manufacture  or  sell  was 
established.  The  licensee  further  agreed  to  pay  at  least  five 
dollars,  as  a  license  fee,  upon  the  first  days  of  each  quarter, 
"  even  though  they  should  not  make  enough  of  said  patented 
shoes  to  amount  to  that  sum,  at  the  royalty  of  three  cents 
per  pair." 

The  answer  denies  that  the  patentees  were  the  original 
and  first  inventors  of  the  alleged  improvement,  and,  admit- 
ting that  an  agreement  of  July  10th,  1877,  was  entered  into, 
denies  that  the  defendant,  in  said  agreement,  admitted  the 
validity  of  the  patent,  but  avers,  that,  "before  the  said 
license  was  granted  to  the  defendants  herein,  the  complainant 
Belcher  presented  to  these  defendants  a  printed  form  of 
license,  in  which  was  printed  an  admission  of  the  validity  of 
the  said  letters  patent  here  in  suit ;  that  these  defendants  had 
grave  doubts  whether  said  letters  patent  were  good  and  valid, 
and  refused  to  sign  the  said  printed  form,  because  of  said 
admission,  and  expressly  stated  to  the  said  Belcher  that  they 
did  not  admit  the  validity  of  the  said  patent,  but  were  willing 
to  take  a  license  thereunder  at  the  stated  royalty  of  three 
cents  per  pair  for  all  shoes  made  by  them,  which  embodied 
the  alleged  invention  set  forth  and  claimed  in  said  patent, 
but  that  they  reserved  unto  themselves  the  right  to  deny  the 
validity  of  said  patent  and  to  contest  the  same,  and  to  refuse 
to  pay  said  license  money,  and  to  continue  to  use  said  inven- 
tion without  payment  of  said  license  money,  if  they  should 
thereafter  conclude  that  said  letters  patent  were  void ; "  that 
thereafter  an  agreement  or  license  was  prepared,  omitting  the 
said«admission,  which  was  then,  and  on  July  10th,  1877,  exe- 
cuted by  the  defendant  herein;   and  that  the  defendant 
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has  never,  nor  has  any  one  for  it,  paid  any  royalties  under 
the  said  alleged  license,  and  has  always  refused  to  pay  royal- 
ties under  said  license,  on  the  ground  of  the  invalidity  of  the 
letters  patent ;  and  that  the  license  was  revoked  by  the  plaint- 
iffe  on  October  9th,  1878.  The  answer  alleges  the  invalidity 
of  the  patent  for  want  of  novelty  and  of  patentable  subject- 
matter,  and  that  the  license  is  void  for  want  of  consideration^ 
and  that  the  "  defendants  do  not  know  how  many,  if  any, 
j^oots  and  shoes,  containing  the  alleged  invention,  they  have 
manufactured  and  sold  between  July  10th,  1877,  and  October 
9th,  1878,  and  they  refuse  to  ascertain  and  state  the  same." 

In  this  state  of  the  pleadings,  the  case  was  set  for  hearing 
upon  the  bill  and  answer,  and  the  plaintiffs  moved  for  a  de- 
cree pursuant  to  the  prayer  of  the  bill,  "  upon  the  bill  and 
answer  filed  herein  and  the  annexed  affidavit  and  the  papers 
therein  referred  to,"  and  filed  an  affidavit  tending  to  show 
that  the  defendant,  in  its  answer  in  another  case  in  this  Court, 
had  relied  upon  the  validity  of  the  licensed  patent.  The 
defendant  filed  counter  affidavits. 

The  plaintiffs'  motion  is  in  accordance  with  the  compara- 
tively recent  English  Chancery  practice,  which  was  author- 
ized by  an  Act  of  15  and  16  Vict,  and  by  the  Orders  of  Court 
passed  in  August,  1852.  (1  Dan.  Ch.  Pr.,  822  to  826.)  The 
90th  Equity  Rule  of  the  Supreme  Court  provides,  that,  in 
all  cases  where  the  prescribed  Kules  do  not  apply,  the  practice 
of  the  Circuit  Court  shall  be  regulated  by  the  "  present "  prac- 
tice of  the  High  Court  of  Chancery  in  England,  "  not  as  posi- 
tive rules,  but  as  furnishing  just  analogies  to  regulate  the 
practice."  That  Rule  adopts  the  English  practice,  as  it  was 
known  and  understood  in  1842,  at  the  time  the  Eule  was  or- 
dained. Consequently,  the  practice  of  this  Court  remains 
unaffected  by  the  new  orders,  so  called,  which  the  Courts  of 
that  country  have  since  incorporated  into  their  practice. 
{Badger  v.  Badger^  1  Cliff.^  237  ;  Goodyear  v.  Providence 
Rubber  Co.^  2  Cliff, ^  351.)  This  motion,  in  the  form  in  which 
it  was  made,  coupled  with  affidavits,  does  not  seem  to  be  in 
accordance  with  the  practice  of  the  Federal  Courts,  but  I  shall 
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regard  the  hearing  as  a  hearing  npon  bill  and  answer,  with- 
out reference  to  the  aflSdavit  of  the  plaintiffs. 

The  question  in  the  case  is,  whether  the  answer  sets  up  a 
legal  defence  against  the  admitted  facts  which  are  aUeged  in 
the  bill.  "  If  an  answer  is  insufficient  in  its  responses  to  the 
charges  and  statements  in  the  bill,  the  objections  are  to  be 
taken  to  it  by  exceptions  filed.  If  it  is  in  substance  bad  as  a 
defence,  and  no  further  proofs  are  required  by  the  plaintiff,  the 
case  can  be  set  down  for  hearing  upon  the  bill  and  answer, 
and  will  be  adjudged  accordingly."  {Story^s  Eq.  PL^  sed.  456.) 

Two  questions  are  presented  by  the  answer:  (I.)  Is  the 
licensee  estopped,  by  the  terms  of  the  license,  from  setting 
up  the  invalidity  of  the  patent,  as  a  defence  in  an  action  for 
license  fees  due  prior  to  the  revocation  of  the  license  I  (2.) 
Is  a  parol  agreement,  made  prior  to  the  license,  that  the 
licensee  shall  be  at  liberty  to  attack  the  patent,  to  be  admitted, 
in  view  of  the  recitals  and  provisions  of  the  license,  there 
being  no  allegation  or  claim  that  anything  was  inserted,  or 
was  omitted,  in  the  written  agreement,  through  fraud,  mistake, 
or  accident  ? 

It  is  not  necessary  to  consider,  upon  the  first  point,  the 
question  whether,  in  an  action  to  recover  overdue  license  fees, 
the  licensee  is  estopped  from  contesting  the  validity  of  the 
patent,  by  a  naked  license,  and  by  an  unmolested  exercise  of 
the  right  which  the  license  purported  to  convey,  for,  in  this 
case,  the  licensee  expressly  admitted  the  validity  of  the  patent, 
in  the  recitals  of  the  agreement.  It  is  admitted  that  the 
agreement  which  is  set  out  in  the  bill  is  the  one  which  was 
executed  by  both  parties.  The  defendant  asserts  in  the 
license,  that  the  letters  patent  were  lawfully  granted  to  the 
patentees  for  a  new  and  useful  invention,  and  has  therebj 
tersely  admitted  the  novelty  and  utility  of  the  invention 
specified  in  the  patent,  and  the  validity  of  the  grant  to  the 
patentees.  It  is  not  permissible  to  the  licensee,  unless  the  re- 
citals were  introduced  by  fraud,  imposition,  mistake,  or  acci- 
dent, to  deny  their  truth,  in  an  action  for  license  fees  which 
accrued  before  the  revocation  of  the  license. 
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The  defendant  next  relies  upon  a  parol  agreement,  made 
prior  to  the  execution  of  the  license,  whereby  it  reserved  to 
itself  the  right  to  deny  the  validity  of  the  patent.  It  appears, 
from  the  answer  and  from  the  defendant's  affidavit,  that  a 
license  was  sent  to  the  defendant,  which  contained  an  express 
admission  of  "  the  validity  of  said  letters  patent,  and  the  novel- 
ty, utility,  and  practicability  of  the  invention  therein  de- 
scribed and  claimed,  or  that  may,  or  can  be,  described  and 
claimed  in  any  re-issue  thereof."  This  agreement  the  defend- 
ant declined  to  sign.  The  parties  subsequently  met,  and  the 
defendant  informed  the  plaintiffs  that  it  would  sign  a  license, 
but  reserved  the  right  to  defend  on  the  ground  that  the  pat- 
ent was  not  valid,  if  it  should  so  conclude,  and  to  use  the  al- 
leged invention  described  in  the  patent  without  royalty,  if  it 
became  satisfied  that  the  patent  was  void.  Thereupon,  the 
plaintiff  requested  the  defendant  to  draw  up  a  license  in  the 
form  which  it  would  sign.  The  license  set  forth  in  the  bill 
was  drawn  by  the  defendant,  and  was  signed  by  the  parties. 

The  defendant  suggests  that  the  parol  reservation  was  a 
valid  collateral  agreement,  which  should  be  enforced.  It  is 
true,  that,  oftentimes,  a  collateral  parol  agreement  has  been 
permitted  to  be  proved,  "  which  does  not  interfere  with  the 
terms  of  the  written  contract,  though  it  may  relate  to  the 
same  subject-matter."  (2  Taylor  on  Ev.,  §1,049.)  This 
parol  agreement,  reserving  a  right  to  use  the  licensed  inven- 
tion without  royalty,  if  it  became  satisfied  that  the  patent  was 
void,  is  substantially  inconsistent  with  the  written  agreement 
which  the  defendant  subsequently  drew,  wherein  it  promises 
to  pay  a  royalty  during  the  unexpired  term  of  the  patent,  re- 
serves no  right  of  revocation,  twice  admits  the  validity  of  the 
patent,  and  declares  that  a  revocation  by  the  licensors,  for 
non-payment  of  royalty,  shall  not  impair  the  effect  of  the  ad- 
missions. The  parol  agreement  is  in  the  teeth  of  the  subse- 
quent written  contract. 

The  bill  avers  a  use  of  the  patented  invention  by  the 
licensees  prior  to  October  9th,  1878,  which,  though  not  de- 
fied, is  not  admitted  in  the  answer.    {Brown  v.  Pierce^  7 
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WaU,^  205.)  But  the  license  also  provided  for  a  quarterly 
payment  of  five  dollars,  although  no  shoes  containing  the  pat- 
ented invention  had  been  made.  The  execution  of  the  license 
having  been  admitted,  it  is  apparent,  from  the  pleadings,  that 
something  is  due  the  plaintiffs.  Let  there  be  a  decree  for  an 
account,  in  accordance  with  the  prayer  of  the  bill. 


Frederic  E.  Betta,  for  the  plaintiffs. 
Charles  F.  Bldke^  for  the  defendant. 


Charles  Parker 
Charles  REMHorF.    In  Equht. 

A  patent  for  makiDg  a  protaberance  from  the  inside  on  the  outer  rar&oe  of  the 
rim  of  the  cover  of  a  box,  and  a  like  protuberance  from  the  inaide  on  the  outaf 
surface  of  the  rim  of  the  box,  bo  that»  when  the  coyer  closes  on  the  box,  the 
projection  on  its  rim  will  snap  oyer  the  projection  on  the  box,  and  thus  fonn 
a  fastening,  is  infringed  where,  instead  of  the  protuberance  on  the  ootw,  • 
hole  is  made  in  the  coyer. 

The  burden  of  proof  is  on  a  defendant^  to  establish,  by  satisfactory  eyideooe,  the 
prior  use  of  a  patented  inyention. 

(Before  Benxdiot,  J.,  Eastern  District  of  New  York,  October  9th,  1879.) 

Benediot,  J.  This  action  is  to  recover  damages  and  for 
an  injunction  against  the  defendant,  for  an  infringement  of 
letters  patent  owned  by  the  plaintiff.  The  subject-matter  of 
the  invention  is  a  method  of  fastening  for  metal  boxes.  The 
invention  consists  in  producing  two  indentations,  one  in  the 
forward  part  of  the  rim  of  the  cover,  and  struck  from  the  in- 
side, so  as  to  produce  a  protuberance  on  the  outer  surface  ot 
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the  rim ;  the  other,  of  like  character,  also  from  the  inBide, 
upon  the  rim  of  the  box  part.    These  Id  dentations  are  so 
placed,  that,  when  the  cover  closes  npon  the  box,  the  projec- 
tion on  its  rim  will  snap  over  the  projection  on  the  box,  and 
so  form  a  fastening  for  the  box.     The  defendant  makes  a 
metal  box  and  puts  a  hole  in  place  of  an  indentation  from  the 
inside  of  the  rim  producing  a  protuberance,  into  which  hole 
a  protuberance  on  the  box  snaps,  and  thus  the  box  is  fast- 
ened.    The  difference  between  the  plaintiff's  and  the  defend- 
ant's device  is,  that,  in  the  defendant's  fastening,  the  sides  of 
a  hole  perform  the  function  which,  in  the  plaintiff's  fastening, 
is  performed  by  the  sides  of  an  indentation.    The  sides  of  the 
hole  in  the  rim  of  the  defendant's  box  perform  the  same  func- 
tion as  that  of  the  sides  of  the  indentation  in  the  plaintiff's 
box,  and  produce  a  similar  resxdt.    The  plaintiff  makes  an  in- 
dentation in  the  rim  of  his  box,  to  permit  the  protuberance 
on  the  body  of  the  box  to  snap  into  it  and  so  fasten  the  box. 
The  defendant,  instead  of  making  an  indentation,  cuts  a  hole, 
which  permits  the  protuberance  to  snap  into  it,  and,  by  the 
action  of  the  sides  of  the  hole  upon  the  sides  of  the  protuber- 
ance, the  box  is  fastened.    There  is  no  difference  in  principle 
or  effect  between  the  two  fasteners,  and,  in  my  opinion,  the 
charge  of  infringing  is  made  out. 

The  defendant,  as  a  further  defence,  denies  the  validity  of 
the  plaintiff's  patent,  for  want  of  novelty,  and  produces  sev- 
eral witnesses  and  various  boxes,  for  the  purpose  of  showing 
that  devices  similar  to  the  plaintiff's  were  in  use  prior  to  the 
date  of  the  plaintiff's  patent.  Here,  the  burden  is  upon  the 
defendant,  to  establish  the  fact  of  prior  use  by  satisfactory 
evidence-  This  has  not  been  done.  Of  the  various  boxes 
that  have  been  produced,  only  two  of  them  can  make  any 
claim  to  resemble  the  plaintiff's  invention,  and  the  testimony 
in  respect  to  these  two  articles  is  too  indefinite  and  uncertain 
to  warrant  the  conclusion  that  they  were  in  existence  prior  to 
the  plaintiff's  patent,  in  the  face  of  evidence  from  several  of 
the  largest  dealers  in  this  sort  of  merchandise,  that,  previous 
to  the  plaintiff's  invention,  no  boxes  so  fashioned  were  known. 
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and  that,  when  the  plaintiff  introduced  his  fastening,  the 
forms  then  in  use  were  superseded  and  no  longer  salable. 
The  evidence,  as  it  stands,  has  failed  to  convince  me  that  any 
fastening  similar  to  that  of  the  plaintiff  was  in  public  use  or 
on  sale  in  this  country  prior  to  the  invention  of  the  plaiDti£ 
There,  must,  therefore,  be  a  decree  in  favor  of  the  plaintiff. 

B,  E,   Valentiney  for  the  plaintiff. 
Matthew  Dalyy  for  the  defendant. 


The  Ameeioan  Diamond  Rook  Boring  Company. 


m. 


Charles  Sheldon  and  others.    In  Equtit. 

The  re-issued  letters  patent.  No.  8,690,  granted  to  Asahel  J.  Sereranoe,  u 
assignee  of  Rodolphe  Leschot,  October  26lh,  186^,  for  an  improved  rock  drill, 
are  yalid. 

Where  a  re-issue  is  granted  to  an  assignee,  it  is  to  be  taken  that  he  had  title  to 
the  patent,  unless  the  contrary  is  made  to  appear. 

A  suit  which  is  dismissed  for  want  of  prosecution  is  no  bar  to  a  snbseqneot  salt 
for  the  same  cause  of  action. 

The  question  of  the  infringement  of  said  re-issue,  considered. 

In  determining  whether  a  re-issue  is  for  a  different  invention  from  the  original 
patent,  the  two  must  be  compared,  to  see  if  the  invention  patented  in  the  re- 
issue is  in  any  manner  described  in  any  part  of  the  original  and  whether  it 
might  have  been  patented  there. 

(Before  Whkxler,  J.,  Vermont,  October  9th,  1879.) 

Whekler,  J.  This  suit  is  brought  for  relief  against  in- 
fringement of  re-issued  letters  patent,  No.  3,690,  to  Asahd  J. 
Severance,  as  assignee  of  Eodolphe  Leschot,  October  26th, 
1869,  for  an  improved  rock  drill,  and  has  been  heard  upon 
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pleadings,  proofs,  and  argament  of  counsel.  The  plaiDtiff 
shows  title  from  Severance.  The  defendants  claim  that  Sev- 
erance had  no  title,  and  that,  therefore,  the  plaintiff  has  ac- 
quired none,  and  is  not  the  owner  of  the  patent ;  that  Leschot 
was  not  the  first  inventor  of  the  invention  patented ;  that 
the  re-issue  is  for  a  different  invention  from  that  in  the 
original  patent  and  is,  therefore,  void ;  that  the  plaintiff  is 
estopped  from  maintaining  this  suit,  by  a  decree  of  the-  Cir- 
cuit Court  of  the  United  States  for  the  District  of  New 
Hampshire,  dismissing  a  bill  brought  by  the  plaintiff  against 
the  Sullivan  Machine  Co.,  of  whom  these  defendants  bought 
the  machines  claimed  here  to  be  an  infringement  of  the  pat- 
ent, for  an  infringement  there  of  this  same  patent ;  and  that 
the  defendants  do  not,  in  fact,  infringe. 

That  the  patent  was  valid,  and  that  it  was  infringed  by  a 
drill  then  in  use  by  the  Sullivan  Machine  Co.,  was  adjudged 
in  favor  of  the  plaintiff,  in  a  suit  in  favor  of  the  American 
Diamond  Drill  Co.,  from  whom  the  plaintiff  derives  title  to 
the  patent,  against  the  Sullivan  Machine  Co.,  from  whom  the 
defendants  acquired  title  to  the  machines  in  question,  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  (Am,  Diam.  Hock  Boring  Co.  v.  Sullivan 
Machine  Co.,. 14:  Blatchf.  C.  C.  It.,  119.)  That  was  a  suit 
between  privies  to  these  parties,  and  would  seem  to  settle 
those  questions,  as  between  them.  And,  if  that  judgment 
would  not  be  technically  conclusive,  the  authority  of  it  would 
be  sufficient  ground  for  determining  the  same  questions  in 
the  same  way  here,  unless  presented  upon  different  facts ;  and 
there  is  nothing  before  the  Court  here  which  was  not  pro- 
duced there,  that  should  vary  the  result. 

An  English  patent  to  Robert  Bearl,  before  Leschot's  in- 
vention, is  presented  here,  as  showing  an  anticipation,  and 
was  not  presented  there ;  but,  the  devices  described  in  that 
patent  are  not  like  Leschot's.  It  made  use  of  water,  but  not 
in  the  same  way,  and  did  not  have  diamonds,  as  Leschot's  has, 
nor  anything  equivalent  to  them,  for  the  purpose  for  which 
they  were  used-  Other  things  prior  have  been  put  in  evi- 
VoL.  XVII.— 14 
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dence,  properly  enough  for  the  purpose  of  showing  what  im 
in  existence  at  the  time  of  Leschot's  invention,  to  constrnetbe 
patent  by,  bat  not  pleaded,  or  stipulated  about,  so  as  to  be 
properly  in  the  case  to  be  considered  upon  the  question  of 
anticipation  of  the  entire  invention.  There  are,  however, 
none  of  them,  as  they  have  been  viewed,  which  would  appear 
adequate  for  that  purpose,  if  properly  set  up  in  the  answere. 
These  matters  are,  therefore,  left  to  stand  as  they  were 
placed  by  that  decision. 

As  the  re-issue  was  granted  to  Severance,  it  is  to  be  taken 
that  he  had  title,  unless  the  contrary  is  made  to  appear.  Tlie 
defendants  have  introduced  an  abstract  of  title,  which  shows 
that  Severance  acquired  title  from  one  Dow,  and  shows  a  con- 
tract between  him  and  Leschot,  upon  which  there  is  some 
question  about  whether  it  carries  title  or  not.  But,  showing 
that  title  does  not  show  that  there  is  no  other,  and  there  is  a 
lack  of  any  competent  evidence  in  the  case  to  show  that  there 
is  not,  by  some  other  line  of  conveyances,  a  perfect  title.  If 
the  certificate  to  the  copies  could  be  said  to  imply  that  there 
was  no  other  title  of  record,  it  would  not  be  evidence  of  the 
fact.  Such  copies  are  evidence  of  what  is  of  record,  as  the 
originals  would  be,  but  are  not  evidence  of  the  fact  that  there 
are  not  other  records.  {Rev.  Stat.  JJ.  /S.,  sec.  892;  1  Greed, 
Ev.^  §  498.)  But,  even  if  this  was  not  so,  the  abstract  pro- 
duced shows  that  Dow  had  full  title  to  one-half  of  the  patent 
which  would  pass  to  Severance  and  to  the  plaintiff,  and,  as 
there  has  been  no  objection  to  any  non-joinder  of  any  other 
party,  that  title  would  be  sufficient  to  maintain  this  suit,  for 
the  protection  of  that  interest,  at  least. 

The  defendants  set  up  the  decree  in  the  District  of  Kew 
Hampshire,  as  a  bar,  legal  or  equitable.  The  plaintiff  trav- 
erses the  answer,  which  makes  it  necessary  for  the  defend- 
ants to  make  proof  of  that  defence,  because  it  is  not  respon- 
sive to  the  bill.  The  proofs  do  not  at  all  show  that  the  bill 
there  was  for  the  same  relief  as  this  one.  The  making  and 
soiling  these  machines  to  these  defendants  may  have  been  long 
subsequent  to  the  bringing  of  that  bill,  and  even  to  the  de- 
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cree.  If  the  bill  had  been  for  the  same  relief,  and  had  been 
dismissed  on  its  merits,  it  would  have  been  entirely  concln- 
sive  as  between  the  parties  to  it  and  their  privies,  as  to  that 
cause  of  action,  upon  every  question  which  might  have  beeu 
raised  concerning  it,  whether  actually  made  upon  pleadings 
or  evidence  or  arguments  of  counsel,  or  considered  by  the 
Court,  or  not.  But,  where  a  judgment  upon  a  different  cause 
of  action  is  relied  upon  as  settling  a  question,  it  must  be 
shown  that  the  question  was  actually  raised  and  decided. 
{CromweU  v.  Sac,  94  U.  S.,  351 ;  Da/vis  v.  Brawn,  94  U.  S,, 
423.)  The  record  produced,  and  that  is  the  only  evidence 
upon  this  subject,  fails  to  show  that  any  question  open  here 
was,  in  fact,  passed  upon  there.  It  shows  that  the  bill  was 
dismissed,  with  costs,  but  shows  no  ground  upon  which  it  was 
dismissed,  except  the  want  of  appearance  of  the  plaintiff ;  and 
a  dismissal  for  that  cause  is  not  conclusive  in  favor  of  the  de- 
fendant, even  upon  another  sxdt  for  the  same  relief.  {Mitf. 
Eq.  PL,  238;  Carrin^ion  v.  Holly,  1  Dick.,  280;  Rosse  v. 
Rust,  4  Johns.  CL  R,,  300 ;  Badger  v.  Badger,  1  Oliff.,  237, 
245;  Pwt&r  v.  Vmighn,  26  Vt,  624.)  That  suit  appears  to 
have  been,  in  reality,  dismissed  for  want  of  prosecution,  and, 
in  effect,  is  like  a  nonsuit  in  an  action  at  law. 

This  leaves  the  question  of  actual  infringement,  by  the 
machines  now  in  use  by  these  defendants,  to  be  determined 
here.  This  question  was  expressly  left  open  and  undecided 
by  Shipman,  J.,  in  Am.  Diam.  Roch  Bori^ng  Co.  v.  SuUwan 
Maeh.  Co.,  (before  cited.)  The  drill  now  in  use  is  precisely 
like  that  adjudged  to  be  an  infringement  in  Am.  Diamond 
Drill  Co.  V.  SvUivan  Mach.  Co.,  except  that,  in  the  latter, 
the  diamonds  at  the  circumference  projected  beyond  it,  while 
in  the  former  the  stock  is  enough  larger  than  in  the  latter  to 
fill  out  and  be  flush  with  the  diamonds  at  the  circumference. 
The  diamonds  themselves  stand  precisely  as  they  did  before, 
and  the  proof  is  quite  full,  especially  that  on  the  part  of  the 
defendants,  that  they  operate  precisely  as  they  did  before.  It 
was  supposed  that,  with  the  stock  flush  with  the  outer  edges 
of  the  diamonds,  there  would  not  be  room  for  the  detritus  to 
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be  carried  up  outside  of  the  Btock,  eyen  if  the  drill  would 
penetrate  the  rock  far  enough  to  make  any  to  be  carried  up; 
but  it  WEB  found,  on  experiment,  that  the  diamonds,  when 
projecting,  always  cut  a  hole  larger  than  the  circle  they  would 
describe  when  centred  accurately,  and  enough  larger  to  per- 
mit the  detritus  to  pass  upward  with  the  spaces  between  them 
filled,  and  that  filling  the  spaces,  by  bringing  the  stock  ont 
flush  with  them,  would  not  interfere  with  their  operatioiL 
The  diamonds  are  the  operative  things,  and  the  driU,  with  the 
stock  flush  with  them  at  the  circumference,  has  all  the  ele- 
ments for  cutting  that  otie  with  the  diamonds  projecting 
there  has,  and  operates  in  precisely  the  same  way.  The  flush 
stock  is  better  than  the  other,  in  some  respects.  Making  it 
flush  is,  probably,  an  improvement  upon  the  other,  but,  if  so, 
it  is  an  improvement,  made  by  adding  to  the  other,  and  uot 
by  altering  its  constituent  parts  or  their  mode  of  operation. 
As  the  use  of  the  other  without  the  addition  to  the  thickness 
of  the  stock  was  an  infringement,  it  would  seem  that  the  use 
of  this  in  the  same  way,  with  the  addition,  would  be. 

Besides  this,  Leschot's  patent  was  not  merely  for  a  drill 
with  the  addition  of  laterally  projecting  diamonds.  It  did 
not  purport,  on  its  face,  to  be  for  such  an  invention ;  neither 
is  it  necessary,  on  account  of  the  prior  state  of  the  art,  to  con- 
strue it  as  being  only  for  that,  in  order  to  sustain  it  at  alL 
The  patent  was  as  much  for  the  forward  projecting  diamonds 
and  their  mode  of  operation,  as  for  any  other  part.  No  one 
before  had  ever  made  a  drill,  either  annular  or  cylindrical, 
armed  with  diamonds,  and  worked  by  a  rotary  and  direct  for- 
ward motion  communicated  to  it  by  power.  Still  less  had 
any  one  ever  invented  such  a  drill,  assisted  in  its  operation  by 
water  carried  in  through  a  tubular  bar  and  stock.  The  origi- 
nal patent  did  not  cover  the  mode  of  using  water,  although 
the  specification  showed  that  to  be  a  part  of  the  invention. 
This  made  it  a  very  proper  case  for  a  re-issue,  to  cover  that 
part  before  omitted.  It  is,  probably,  true,  as  argued  by  coun- 
sel for  the  defendants,  that  the  first  re-issue  was  altogether  too 
broad  and  could  not  have  stood,  which  made  it  proper  to  have 
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that  corrected  by  another  surrender  and  re-is8ue,  as  was  done. 
The  second  re-issne  was  proper,  as  stated  by  Shipman,  J.,  in 
the  case  before  cited,  and  it  would  not  be  affected  at  all  by 
the  faults  of  the  first  re-issue,  but  would  correct  them.    In 
Thomas  v.  Shoe  Manufacturing  Co.^  (16  Off,  Oaz.  of  Pat, 
Off.^  541,)  Mr.  Justice  Clifford  said :    "  Where  the  Commis- 
sioner accepts  a  surrender  of  an  original  patent  and  grants  a 
new  patent,  his  decision  in  the  premises,  m  a  suit  for  in- 
fringement^ is  final  and  decisive,  and  is  not  re-examinable  in 
such  a  suit  in  the  Circuit  Court,  unless  it  is  apparent  upon 
the  face  of  the  patent  that  he  has  exceeded  his  authority,  that 
there  is  such  a  repugnancy  between  the  old  and  the  new  pat- 
ent that  it  must  be  held,  as  matter  of  legal  construction,  that 
the  new  patent  is  not  for  the  same  invention  as  that  embraced 
or  secured  in  the  original."     "  Inquiries  in  such  a  case  are  re- 
stricted to  a  comparison  of  the  terms  and  import  of  the  two 
patents,  in  view  of  the  drawings  and  Patent  Office  model.    If, 
from  these  it  results  that  the  invention  claimed  in  the  re-issue 
is  not  substantially  different  from  the  one  described,  sug- 
gested or  indicated  in  the  specification  or  drawings  of  the  orig- 
inal patent  or  Patent  Office  model,  the  re-issued  patent  must 
be  held  valid,  as  all  other  alterations  and  amendments  plainly 
fall  within  the  intent  and  purpose  of  the  provision  in  the  Act 
of  Congress,  which  allows  a  surrender  and  re-issue ;   or,  in 
other  words,  if  the  re-issued  patent  does  not,  upon  the  face 
of  the  instrument,  embrace  anything  not  substantially  de- 
ficribed,  suggested  or  indicated  in  the  specifications,  drawings 
or  model  of  the  original,  the  defence  that  the  re-issued  patent 
is  not  for  the  same  invention  as  the  original  must  be  over- 
ruled."   Under  this  rule,  upon  this  question  in  this  case,  there 
is  nothing  to  do  but  to  compare  the  re-issue  upon  which  the 
snit  is  brought  with  the  original  patent,  disregarding  all  else, 
to  see  if  the  new  invention  patented  in  this  re-issue  is  the 
same  that  is  in  any  manner  described  in  any  part  of  the  orig- 
inal ;  not  whether  it  was  patented,  or  even  thought  or  songht 
to  be,  there,  but  whether  it  appears,  from  what  is  there,  that 
it  might  have  been  patented  there  if  it  had  been  thought  of 
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and  desired.  Upon  such  compariBon,  there  is  nothing  in  the 
re-issne  which  is  not  in  the  specification  of  the  original  dis- 
tinctly mentioned,  although,  as  argned,  it  is  not  all  claimed. 
It  is  quite  clear,  upon  principle  and  authority,  as  well  as  upon 
the  former  adjudication,  that  this  reissue  is  valid. 

Upon  the  question  of  infringement,  it  appears  that  the  de> 
feudants  make  use  of  as  much  of  Leschot's  invention  as  he 
would,  in  removing  as  much  of  the  rock  as  he  would  remove, 
by  cutting.  By  his  method  he  would  cut  an  annular  hole 
and  leave  a  core  to  be  removed  otherwise.  They  cut  what 
would  be  the  annular  hole  by  the  same  means  and  in  the 
same  way.  They  have  added,  in  the  middle  of  their  drill, 
enough  similarly  cutting  material  to  cut  away  the  core  also, 
but  they  none  the  less  cut  away  the  rest  by  his  method.  This 
addition  is  an  improvement,  when  it  is  not  desirable  to  save 
the  core,  but  Leschot's  drill  is  made  use  of  as  a  basis  for 
the  improvement,  and  the  owners  of  the  patent,  as  also  held 
by  Judge  Shipman,  in  the  former  case,  cannot  be  improved 
out  of  their  right  to  it.  The  case,  in  this  respect,  is  somewhat 
like  Electric  Telegraph  Co.  v.  Brett,  (4  Eng.  Law  <fe  Eq.  £., 
347.)  That  patent  was  for  giving  signals  at  distant  places  by 
means  of  electric  currents  sent  through  metallic  circuits  con- 
sisting of  wires  extending  to  the  places  and  back.  The  de- 
fendants made  use  of  the  earth,  to  complete  the  circuits,  in 
place  of  the  returning  wire,  and  claimed  that  this  constituted 
the  whole  a  different  machine  that  was  not  an  infringement 
It  was  held,  however,  that  they  made  use  of  so  much  of  the 
patented  invention  as  was  involved  in  the  wire  which  they 
did  use  and  its  operation,  and  they  were  made  liable  for  that 
infringement. 

It  is  stoutly  insisted,  in  behalf  of  the  defendants,  that  the 
invention  was  of,  and  the  patent  for,  a  mere  tool,  and  not  for 
any  machine,  combination  or  arrangement,  and  that  the  drill 
used  by  the  defendants  is  a  very  different  tool,  especially  in 
form  and  appearance.  It  is  true,  that  the  two  do  not,  at  first, 
look  alike,  but  that  is  not  by  any  means  a  full  or  accurate 
test.    The  outward  form  of  them  is  not  at  all  materiaL    Their 
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operation  and  perf onnancee  are  what  are  important.  In  Mcl- 
(Mne  Co.  v.  Murphy,  (97  U.  S.,  120,)  Mr.  Justice  Clifford,  in 
speaking  of  such  a  question,  again  said :  '^  Except  where  form 
is  of  the  essence  of  the  invention,  it  has  but  little  weight  in 
the  decision  of  such  an  issue,  the  correct  rule  being,  that,  in 
determining  the  question  of  infringement,  the  Court  or  jury, 
as  the  case  may  be,  are  not  to  judge  about  similarities  or  dif- 
ferences by  the  names  of  the  things,  but  are  to  look  at  the 
machines,  or  their  several  devices  or  elements,  in  the  light  of 
what  they  do,  or  what  office  or  function  they  perform,  and 
how  they  perform  it,  and  to  find  that  one  thing  is  substan- 
tially the  same  as  another,  if  it  performs  substantially  the 
same  function,  in  substantially  the  same  way,  to  obtain  the 
same  result,  always  bearing  in  mind,  that  devices  in  a  patented 
machine  are  different,  in  the  sense  of  the  patent  law,  when 
they  perform  different  functions,  or  in  a  different  way,  or 
produce  a  substantially  different  result.  Nor  is  it  safe  to  give 
much  heed  to  the  fact,  that  the  corresponding  device  in  two 
machines  organized  to  accomplish  the  same  result  is  different 
in  shape  or  form,  the  one  from  the  other,  as  it  is  necessary,  in 
every  such  investigation,  to  look  at  the  mode  of  operation  or 
the  way  the  device  works,  and  at  the  result  as  well  as  at  the 
means  by  which  the  result  is  attained.  Inquiries  of  this  kind 
are  often  attended  with  difficulty,  but,  if  special  attention  is 
given  to  such  portions  of  a  given  device  as  really  do  the  work, 
so  as  not  to  give  undue  importance  to  other  parts  of  the  same 
which  are  only  used  as  a  convenient  mode  of  constructing  the 
entire  device,  the  difficulty  attending  the  investigation  will  be 
greatly  diminished,  if  not  entirely  overcome." 

Here,  the  thing  invented  and  the  device  which  the  defend- 
ants use  are  parts  of  machines.  The  operative  things  which 
do  the  work  are  the  diamonds  which  abrade  the  rock,  and  the 
water  which  carries  off  the  detritus.  The  stock  merely  holds 
the  diamonds  in  place  upon  itseK  and  imparts  its  motion  to 
them.  In  each  machine  the  diamonds  work  with  their  for- 
ward faces,  by  having  a  rotary  and  progressive  forward  mo- 
tion given  to  them  by  means  of  the  stock ;  and,  in  each,  ihe 
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water  does  its  work  by  being  injected  throngh  the  stock  and 
flowing  ont  around  it.  The  form  of  the  stock  is  of  no  impor- 
tance, further  than  to  hold  the  diamonds  and  admit  the  flow, 
in  and  ont,  of  the  water.  Tlie  flush  stocks  or  heads  do  both 
of  these  precisely  as  the  receding  ones  do.  They,  doubtless, 
hold  the  diamonds  more  firmly  and  better,  because  the  dia- 
monds are  imbedded  deeper  in  them,  but  not  because  they 
are  held  otherwise  than  by  being  imbedded  in  them.  They 
cut  more  of  the  hole,  but  do  it  by  the  same  means,  operating 
in  the  same  manner.  The  corresponding  parts  in  each  perform 
no  different  functions  and  produce  no  different  results.  It  is 
quite  plain,  upon  this  comparison,  in  the  light  of  the  rule  laid 
down  in  the  case  mentioned,  tbat  the  defendants  do  make 
use  of  the  patented  invention,  and  thereby  infringe  upon  tiie 
exclusive  rights  of  the  orator. 

Let  a  decree  be  entered  for  an  injunction  and  anaecount, 
according  to  the  prayer. of  the  bill. 

Chwrles  F.  Blake^  for  the  plaintiff. 

E.  J.  Phelps  and  W,  Q.  Veazey^  for  the  defendants. 


The  New  Orleans. 


Where,  in  a  suit  m  rem,  in  Admiralty,  in  the  DlBtrict  Courts  the  claimant,  after 
a  decree  for  the  libellnnt,  appeals  to  this  Court,  and  this  Court  decrees  for  tb« 
libellant  for  a  sum  sufficient  to  allow  of  an  appeal  by  the  claimant  to  the  Su- 
preme Court,  which  may  be  a  supersedeas,  no  summary  judgment  can  be  ren- 
dered by  this  Court  against  th«  sureties  in  the  appeal  bond  eiecoted  on  the 
appeal  to  this  Court,  until  after  the  expiration  of  ten  days  after  the  rendering 
of  the  decree  by  this  Court. 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  October  11th,  1879.) 
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Blatohfokd,  J.  This  is  a  suit  in  Admiralty.  The  Dis-' 
trict  Court,  on  the  11th  of  June,  1877,  rendered  a  decree 
that  the  libellants  recover  against  the  steamer,  for  damages, 
interest  and  costs,  $16,505  65.  The  claimants  of  the  steamer 
were  John  H.  Clark,  Samuel  H.  Seaman,  Cornelius  H.  Dela- 
mater,  John  Baird  and  Alfred  Moulton.  The  said  claimants 
appealed  from  the  said  decree  to  this  Court.  On  said  appeal, 
the  said  Seaman,  Clark  and  Delamater  executed  a  bond  to  the 
libellants  in  the  penalty  of  $18,000,  with  the  condition  that 
the  obligation  should  be  void,  "  if  the  above-named  appellants 
shall  prosecute  said  appeal  with  effect,  and  pay  all  damages 
and  costs  which  shall  be  awarded  against  them  as  such  appel- 
lants therein,  if  they  shall  fail  to  make  said  appeal  good," 
and  that  otherwise  said  obligation  shoxQd  remain  in  full  force 
and  effect.  The  libellants  appealed  from  other  parts  of  the 
decree  of  the  District  Court.  This  Court,  by  a  decree  filed 
September  5th,  1879,  affirmed  in  all  things  the  said  decree  of 
the  District  Court,  and  ordered  that  the  libellants  recover 
against  the  steamer  the  damages  ascertained  by  the  decree  of 
the  District  Court,  namely,  $15,904  98,  and  interest  at  the 
rate  of  6  per  cent,  per  annum,  from  June  11th,  1877,  on 
$14,026  92,  (being  so  much  thereof  as  is  exclusive  of  the  in- 
terest allowed  by  the  District  Court,)  and  amounting  to 
$1,866  67,  being,  in  all,  $17,771  65,  and  also  the  costs  of  the 
District  Court,  taxed  at  $690  67,  and  that  the  costs  of  this 
Court  be  divided  and  set  off  each  against  the  other.  The  de- 
cree further  provided  as  follows  :  "  And  it  is  further  ordered, 
that,  unless  an  appeal  be  taken  from  this  decree  within  ten 
days  after  its  entry,  and  service  of  a  copy  thereof,  and  secur- 
ity given  on  such  appeal  to  stay  execution,  John  H.  Clark 
and  Samuel  H.  Seaman,  the  stipulators  for  value  of  the  said 
steamer,  cause  the  engagements  of  their  stipulations  to  be 
performed,  or  show  cause,  Within  four  days  after  the  expira- 
tion of  such  ten  days,  or  on  the  first  day  of  jurisdiction 
thereafter,  why  execution  for  the  sum  of  $40,000,  the  amount 
of  their  said  stipulation,  should  not  issue  against  their  goods, 
chattels  and  lands ;  and  it  is  further  ordered,  that  the  same 
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persons  cause  their  stipulations  for  costs  to  be  performed,  or 
show  cause,  in  like  manner,  on  the  same  day  as  aforesaid,  whj 
the  like  execution  should  not  issue  for  the  sum  of  $250 ;  and 
it  is  further  ordered,  that  John  H.  Clark,  Samuel  U.  Seaman 
and  Cornelius  H.  Delamater,  the  sureties  of  the  daimanta 
upon  their  said  appeal,  show  cause  at  a  Circuit  Court  to  be 
held  at  the  Court  rooms,  in  the  city  of  New  York,  on  the 
11th  day  of  September,  1879,  at  the  opening  of  Court,  why 
a  summary  judgment  should  not  be  entered  against  them  for 
the  sum  of  $18,000,  the  amount  of  their  said  bond." 

In  accordance  with  the  last  of  the  foregoing  provisions, 
the  libellants  have  moved  this  Court,  on  the  11th  of  Septem- 
ber, 1879,  to  enter  a  summary  judgment  against  the  said 
Clark,  Seaman  and  Delamater,  as  sureties  on  said  appeal  bond, 
for  the  sum  of  $18,000.     The  said  sureties  oppose  said  mo- 
tion, on  the  ground  that  the  case  is  one  in  which  an  appeal 
can  be  taken  by  the  claimants  of  the  steamer  to  the  Supreme 
Court  of  the  United  States,  from  so  much  of  the  decree  of 
this  Court  as  awards  a  recovery  against  the  steamer,  and  that, 
therefore,  the  motion  cannot  be  made  until  the  expiration  of 
ten  days  after  the  rendering  of  the  decree.    It  is  provided  as 
follows,  by  §  1,007  of  the  Eevised  Statutes  of  the  United 
States :  ^'  In  any  case  where  a  writ  of  error  may  be  a  super- 
sedeas, the  defendant  may  obtain  such  supersedeas  by  serving 
the  writ  of  error,  by  lodging  a  copy  thereof  for  the  adverse 
party  in  the  clerk's  office  where  the  record  remains,  within 
sixty  days,  Sundays  exclusive,  after  the  rendering  of  the 
judgment  complained  of,  and  giving  the  security  required  by 
law  on  the  issuing  of  the  citation.    Jiut,  if  he  desires  to  stay 
process  on  the  judgment,  he  may,  having  served  his  writ  of 
error  as  aforesaid,  give  the  security  required  by  law  within 
sixty  days  after  the  rendition  of  such  judgment,  or  afte^ 
wards,  with  the  permission  of  a  justice  or  judge  of  the  ap- 
pellate Court.    And  in  such  cases  where  a  writ  of  error  may 
be  a  supersedeas,  executions  shaU  not  issue  until  the  expirar 
tion  of  ten  days."    It  is  provided,  by  §  1,012,  that  appeals 
from  the  Circuit  Courts  "  shall  be  subject  to  the  same  rulea, 
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legalations  and  restrictions  as  are  or  may  be  prescribed  by 
law  in  cases  of  writs  of  error."  Section  997  provides  for  a 
citation,  and  §  1,000  provides,  that  the  jndge  who  signs  a  cita- 
tion on  a  writ  of  error,  shall "  take  good  and  sufficient  security 
that  the  plaintiff  in  error  or  the  appellant  shall  prosecute  his 
writ  or  appeal  to  effect,  and,  if  he  fail  to  make  his  plea  good, 
shall  answer  all  damages  and  costs,  where  the  writ  is  a  super- 
sedeas and  stays  execution,  or  all  costs  only,  where  it  is  not  a 
supersedeas  as  aforesaid." 

It  is  contended  for  the  sureties,  that  proceedings  against 
the  sureties  upon  the  appeal  bond  are  collateral  to  and  for  the 
enforcement  of  the  decree,  and  are  no  part  of  the  decree ; 
that,  where  an  appeal  may  be  a  supersedeas,  no  proceedings 
against  the  sureties  in  the  appeal  bond  can  be  taken  so  long 
88  no  proceedings  can  be  taken  to  issue  execution  on  the  de- 
cree; and  that  the  words  "process  on  the  judgment/'  in 
§  1,007,  include  the  entry  of  judgment  against  the  sureties  in 
the  appeal  bond. 

The  condition  of  the  appeal  bond  is,  that  the  appellants 
shall  pay  the  damages  and  costs  which  shall  be  awarded 
against  them  by  this  Courts  as  appellants,  if  they  shall  fail  to 
make  their  appeal  good.  The  appellants  are  not  imder  obli- 
gation to  pay  the  sum  awarded  against  them  by  the  decree 
until  the  time  when  execution  can  issue  on  the  decree,  which 
is  not  until  the  expiration  of  ten  days  after  the  rendering  of  the 
decree.  The  obligation  of  the  sureties  being  an  obligation  only 
that  the  appellants  shall  pay  when  obliged  to  pay,  cannot  be 
enforced  against  them  in  any  manner,  even  to  the  extent  of 
the  entry  of  judgment  against  them,  until  the  obligation  of 
the  appellai^  to  pay  comes  into  force ;  and  such  obligation  of 
the  appellants  does  not,  in  a  case  like  the  present,  where  the 
appeal  may  be  a  supersedeas,  come  into  force  until  the  expi- 
ration of  ten  days  after  the  rendering  of  the  decree.  This  is 
a  case  in  which  an  appeal  lies  to  the  Supreme  Court  and  may 
be  a  supersedeas,  if  taken  by  the  claimants,  and  where  no  exe- 
cution could  issue  on  the  decree  against  the  vessel  prior  to 
the  time  when  the  motion  for  judgment  against  the  sureties 
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in  the  appeal  bond  was  made.    It  follows^  that  the  motion  i 
prematurely  made  and  must  be  denied. 

Scudder  <b  Carter ^  for  the  libellants. 

Man  dk  Paraona^  for  the  sureties. 


The  Jesse  Williamson,  Jr. 

Where,  in  a  snit  in  rem,  in  Admiralty,  in  the  District  Court,  the  lihellsnt,  titer 
a  decree  dismissiog^  the  lihel,  appeals  to  this  Conrt^  and  this  Court  diamiBeei 
the  lihel,  and  the  sum  claimed  in  the  lihel  is  suflScient  to  allow  of  an  tppeal 
hy  the  libellant  to  the  Supreme  Court,  which  may  be  a  snpersedeas,  no  sum- 
mary judgment  can  be  rendered  by  this  Court  agaiost  the  sureties  in  Um 
appeal  bond  executed  on  the  appeal  to  this  Courts  until  after  the  ezpintloB 
of  ten  days  after  the  rendering  of  the  decree  by  this  Court 

(Before  Blatohfoed,  J.,  Southern  District  of  New  York,  October  11th,  1879.) 

Blatchfobd,  J.  As  the  decree  of  this  Court  in  this  case 
dismisses  the  libel,  and  as  the  libellant,  in  his  libel,  claims  dam- 
ages to  the  amount  of  over  $27,000,  and  as  the  District  Court 
has  dismissed  the  libel,  it  follows  that  this  is  a  case  in  which 
the  libellant  can  appeal  to  the  Supreme  Court  and  can  hare 
his  appeal  operate  as  a  supersedeas  and  stay  of  execution. 
As  the  bond  of  the  sureties  on  the  appeal  to  this  Court  is,  iu 
its  condition,  the  same  as  that  in  the  case  of  The  New  OrUans^ 
iflnte^p,  216,)  just  decided,  it  follows,  that  the  motion  for 
judgment  in  this  case  against  said  sureties  must  be  denied,  for 
the  reasons  assigned  in  the  decision  in  that  case. 

Benedict^  Taft  <b  Benedict^  for  the  sureties. 

Scudder  <b  Cwrter^  for  the  claimants. 
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The  Blanche  Page. 

Where,  in  a  snit  tn  rem,  in  Admiralty,  in  the  District  Court,  the  claimant,  after 
a  decree  for  the  libellaot,  appeals  to  this  Court,  and  this  Court  decrees  for  the 
libelhint  for  a  sum  not  sufficient  to  allow  of  an  appeal  by  the  claimant  to  the 
Supreme  Court,  a  summary  judgment  can  be  rendered  at  once  by  this  Court 
against  the  sureties  in  the  appeal  bond  executed  on  the  appeal  to  this  Court. 

(Before  BukTCHFoan,  J.,  Southern  District  of  New  York,  October  11th,  1879.) 

Blatohfobb,  J.  As  this  is  not  a  case  in  which  the  claim- 
ants can  appeal  to  the  Supreme  Court,  there  can  be  no  super- 
sedeas or  stay  of  execution  on  the  decree  made  by  this  Court 
against  the  vessel  libelled.  Hence,  the  claimants,  as  appellants 
to  this  Court,  are  obliged  to  pay  at  once  the  amount  of  such 
decree,  and  the  obligation  of  the  sureties  in  the  appeal  bond 
to  this  CSourt  came  into  force  without  waiting  for  ten  days  to 
expire  after  the  rendering  of  such  decree.  The  motion  for 
judgment  against  such  sureties  must,  therefore,  be  granted. 

Scudder  <b  Carter^  for  the  libellants. 

Benedict^  Tafi  <b  Benedict^  for  the  sureties. 


In  the  Matter  of  the  Pethiok  of  the  Norwich  and 
New  Yokk  Tbanspobtation  Company. 

A  collision  occurred  between  a  steamboat  and  a  schooner,  caused  by  negligence 
00  the  part  of  the  former,  without  any  design,  neglect,  privity  or  knowledge 
of  her  owners.  She  immediately  took  fire,  and  burned  and  sank  in  deep 
water,  the  fire  being  caused  by  the  collision.  She  had  a  cargo,  being  carried 
00  freight,  which  was  totally  lost.  None  of  her  pending  freight  was  earned 
or  receiyed.    She  was  raised  and  repaired.    After  that  she  was  libelled,  in 
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Admiralty,  in  the  District  Court,  hy  owners  of  part  of  the  lost  cargo.  On  a 
claim  to  her,  she  was  appraised  at  |70,000,  as  her  value  after  heing  niied 
and  repaired,  and  she  was  released  on  a  stipulation  for  that  amount,  poiport- 
ing  to  be  for  the  benefit  of  all  persons  having  liens  on  her  for  losses  by  the  eoV 
lision.  After  decrees  for  the  libellants,  her  owners  petitioned  the  same  Dis- 
trict Court,  for  the  benefit  of  a  limitation  of  liability  under  the  Act  of  Msrdi 
8d,  1861,  (9  U.  S.  StaL  at  Large,  685.)  That  Court  appraised  her  value,  aa 
she  lay  immediately  after  the  collision  and  fire  and  before  she  was  raised,  et 
$2,600,  and  ordered  that  amount  to  be  paid  into  Court  That  was  the  nine 
of  the  interest  of  the  petitioners  in  her  as  she  was  immediately  after  tlie  die- 
aster.  The  value  of  that  interest  inmiediately  before  the  collision  was  $70,000. 
At  the  time  of  the  collision  she  was  insured  agunst  fire  and  her  owners  re- 
ceived, on  such  insurance,  over  $49,000.  She  was  not  surrendered  or  Irtns- 
ferred  to  a  trustee:  Held, 

(1.)  The  value  of  the  interest  of  the  owner  of  the  steamboat,  to  be  taken,  onder 
said  Act,  is  not  the  value  of  her  and  her  freight  before  the  collision ; 

(2.)  The  valuation  of  $70,000  is  not  to  be  taken  as  the  measure  of  the  liability 
of  such  owner ; 

(8.)  Such  measure  is  the  value  of  the  steamboat  in  the  condition  in  which  she 
was  immediately  after  the  disaster,  and  not  her  value  after  she  was  raided 
and  repaired ; 

(4.)  Such  value  in  this  case  was  $2,600,  with  nothing  added  for  freight; 

(6.)  After  the  collision,  the  value  of  the  steamboat  was  not  greater  before  the 
fire  than  after  it ; 

(6.)  The  proceeds  of  the  fire  insurance  ought  not  to  be  added  to  the  apprsised 
value  of  the  steamboat ; 

(7.)  It  was  proper  for  the  District  Court  to  restrain  the  libellants  in  the  suits  m 
rem  from  further  prosecuting  those  suits  or  suits  against  the  stipulators  for 
the  $70,000. 

(Before  Strong,  J.,  Eastern  District  of  New  York,  October  18th,  1879.) 


This  was  a  proceeding  commenced  in  the  District  Court, 
by  the  Norwich  and  New  York  Transportation  Company,  as 
petitioners,  to  obtain  the  benefit  of  the  provisions  of  the  Act 
of  Congress,  approved  March  3d,  1851,  (9  U.  8.  Stat,  at  Large^ 
635,)  providing  for  the  limitation  of  the  liability  of  ship 
owners.  The  decisions  of  the  District  Court  in  the  matter 
are  reported  in  6  Benedict^  330,  and  8  Benedict^  312.  After 
those  decisions,  appeals  were  taken  to  this  Court  by  several 
parties.  This  Court  found  the  following  facts:  "On  the 
morning  of  the  18th  of  April,  1866,  a  collision  took  place  be- 
tween the  steamboat  City  of  Norwich,  then  owned  by  the 
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petitioners,  and  the  schooner  General  S.  Van  Vliet,  then 
owned  by  William  A.  Wright  and  others.    It  occurred  on 
Long  Island  Sonnd,  nearly  opposite  Hnntington,  and  it  was 
caused  by  the  negligence  of  the  steamboat's  officers  or  hands, 
withont  any  design,  neglect,  privity  or  knowledge  of  her 
owners.     Very  soon,  within  half  an  hour,  after  the  collision, 
the  boat  took  fire,  her  deck  and  upper  works  were  burned  off, 
and  she  sank  in  about  twenty  fathoms  of  water.    The  fire 
was  a  direct  consequence   of   thf  collision  and  inseparable 
from  it.     It  was  caused  by  the  rushing  of  the  water  through 
the  broken  hull  of  the  boat,  whereby  the  fire  was  driven  out 
of  the  furnaces  upon  the  wood  work,  and  the  boat  sank  by 
reason  of  her  filling  with  water.     At  the  time  of  the  disaster 
the  boat  had  a  cargo  of  merchandise  on  board,  belonging  to 
different  freighters,  all  of  which  was  totally  lost.    The  freight 
then  pending  amounted  to  six  hundred  dollars,  but  none  of  it 
was  earned,  or  received,  by  the  ship  owners.     Sometime  after 
the  steamboat  was  sank,  and  her  cargo  destroyed,  as  aforesaid, 
she  was  raised  by  salvors,  taken  to  the  Long  Island  shore, 
where  she  was  repaired,  and  she  was  subsequently  brought  to 
the  port  of  New  York.     On  the  9th  day  of  May,  1866,  Wil- 
liam A.  Wright  and  others,  the  owners  of  the  schooner,  filed, 
in  the  District  Court  for  the  District  of  Connecticut,  a  libel 
against  the  petitioners,  The  Norwich  and  New  York  Trans- 
portation Company,  the  owners  of  the  steamboat,  to  recover 
damages  in  personam,  for  the  loss  of  the  schooner  and  her 
cargo,  caused  by  the  collision.     To  this  libel   an   answer 
was  put  in,  denying  any  fault  of  the  steamboat;  and  the 
respondents  also  preferred  a  claim  to  the  benefits  of  the 
Act  of  Congress  of  March  3d,  1851,  (9  U.  S.  Stat,  at  Large, 
635,)  limiting  the  liability  of  ship  owners.     On  the  23d  of 
April,  1867,  a  final  decree  was  made  by  this  Court,  in  favor 
of  these  libellants,  adjudging  to  them  and  to  the  owners  of  the 
schooner's  cargo  the  sum  of  $26,657  28.    (1  Benedict,  156.) 
From  this  decree  an  appeal  was  taken  to  the  Circuit  Court, 
where  it  was  affirmed,  (8  Blatchf.  <7.  C.  B.,  14,)  and  it  was 
subsequently  affirmed  by  the  Supreme  Court  of  the  United 
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States.  {Norwich  Co.  v.  WrigU,  13  WaUace,  104.)  The 
affirmance  by  the  latter  Court  was  at  its  December  Term, 
1871.  On  the  23d  of  August,  1866,  while  the  snit  in  the 
District  Court  of  Connecticut  was  pending,  and  after  the 
steamboat  had  been  raised,  repaired  and  brought  into  the 
port  of  New  York,  George  and  Charles  Place,  two  of  the 
appellants,  filed  their  libel  in  rem  against  her,  in  the  Eastern 
District  of  New  York,  claiming  as  owners  of  part  of  her 
cargo.  Other  libels  in  rem  were  also  filed  at  the  suit  of  other 
owners  of  cargo.  In  due  course  the  steamboat  was  seized  by 
the  marshal,  and,  the  petitioners  having  intervened  as  claim- 
ants, an  appraisement  was  ordered,  and,  a  stipulation  for  the 
appraised  value,  in  the  sum  of  $70,000,  having  been  given,  the 
steamboat  was  released  to  them.  (1  Benedict^  89.)  The  stipu- 
lation purported  to  be  for  the  security  not  only  of  the  Messrs. 
Place,  but  also  for  the  benefit  of  all  persons  who  might,  by 
due  proceedings  in  said  Court,  show  themselves  entitled  to 
liens  upon  the  vessel  by  reason  of  the  said  collision.  The  ap- 
praisement was  of  the  value  of  the  vessel  as  it  was  after  she 
had  been  raised  and  repaired.  It  was  returned  into  the  Court 
on  the  11th  of  March,  1867,  and  the  stipulation  in  the  amount 
of  the  appraisement  was  filed  on  the  29th  day  of  the  same 
month.  On  the  20th  day  of  December,  1869,  the  District 
Court  ordered  decrees  to  be  entered  in  favor  of  the  libellantB, 
in  all  the  suits  commenced  against  the  steamer,  as  aforesaid. 
(3  Benedict^  575.)  Such  was  the  condition  of  the  litigation 
when  the  present  petition  was  filed,  in  July,  1872,  after  the 
rendition  of  the  judgment  by  the  Supreme  Court,  in  the  case 
of  the  libel  of  William  A.  Wright  and  others,  in  the  District 
Court  of  Connecticut.  The  petition  prayed,  that,  in  con- 
formity with  the  Act  of  Congress,  the  decision  of  the  Su- 
preme Court,  and  the  Admiralty  Kules  made  in  pursuance 
thereof,  (13  WaUace^  xii,)  the  Court  would  cause  an  appraise- 
ment to  be  made  of  the  value  of  the  interest  of  the  petitionerB 
in  the  steamboat  and  her  freight  for  the  voyage  in  which  she 
was  employed,  for  which  they  were  liable,  and  that  an  order 
should  be  made  for  paying  the  amount  of  such  valuation  into 
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Coort,  or  for  giving  a  stipulation  therefor  with  sureties.  It 
prayed,  further,  for  a  monition  against  all  persons  claiming 
damages  arising  out  of  the  said  collision  and  fire,  citing  them 
to  appear  and  make  proof  of  their  claims,  and  it  prayed,  also, 
for  a  restraining  order  against  the  further  prosecution  of  all  or 
any  suits  against  the  steamboat  or  the  petitioners,  for  any  dam> 
ages  caused  by  the  collision,  tire  and  loss.  There  was,  also,  a 
prayer  for  general  relief.  The  monition  was  issued,  the  ap- 
pellants appeared,  and  an  order  was  made  for  an  appraisement 
of  the  amount  of  the  value  of  the  interest  of  the  petitioners, 
as  owners  respectively  of  said  steamboat  and  her  freight 
pending  for  the  voyage  upon  which  she  was  employed,  for 
which  the  petitioners  were  liable.  A  restraining  order,  as 
prayed  for,  was  also  made.  Pursuant  to  the  direction  of  the 
Court,  (6  Benedict^  330,)  an  appraisement  was  made.  The 
appraiser  ascertained  and  reported  the  value  of  the  steamboat 
as  she  lay  immediately  after  the  collision  and  fire,  and  before 
she  was  raised,  to  have  been  $2,500,  and  the  District  Court 
confirmed  the  report,  (8  Benedict^  312,)  and  ordered  the 
amount  to  be  paid  into  the  registry,  which  was  accordingly 
done.  The  value  of  the  interest  of  the  petitioners  in  the 
steamboat,  as  she  was  immediately  after  the  disaster,  was 
$2,500,  and  no  more.  The  value  of  that  interest  immediate- 
ly before  the  collision  was  $70,000.  When  the  collision  oc- 
curred the  steamboat  was  insured  against  fire,  (not  against 
marine  disaster,)  and  upon  the  several  policies  the  petitioners, 
as  owners,  have  recovered  from  the  underwriters  the  sum  of 
$49,283  07.  The  steamboat  itself  has  never  been  surren- 
dered or  transferred  to  a  trustee  for  the  persons  injured  by 
her  fault." 

J.  W.  C.  LeveridgCj  for  the  Norwich  and  New  York  Trans- 
portation Co. 

J.  Langdon  Ward  and  Kittridge  <&  Rioe^  for  owners  of 
cargo. 

R.  R.  HunUey^  for  William  A.  Wright  and  others. 
Vol.  XVn— 15 
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Strong,  J.  In  TJie  Norwich  and  Nev)  York  Trafutporia- 
iion  Company  v.  Wright^  (13  WaU,y  104,)  a  case  in  which 
these  petitioners,  and  some  of  the  appellants,  were  parties,  the 
Act  of  Congress  of  March  3d,  1851,  (9  U.  S,  Stat,  at  Zarge^ 
635,)  entitled  "An  Act  to  limit  the  liability  of  ship  owners, 
and  for  other  purposes,"  was  under  consideration.  Some 
things  were  then  determined  which  I  am  not  at  liberty  to  dis- 
regard. Among  them  were  the  following:  (1.)  The  Act 
adopts  the  rule  of  the  general  maritime  law,  as  measuring  the 
liability  of  ship  owners  for  faults  of  the  master,  by  which 
others  are  injured,  aud  not  the  rules  of  the  £nglish  statutes 
relating  to  the  same  subject ;  (2.)  The  rule  is  applicable  to  the 
claims  of  all  persons  injured  by  a  collision,  as  well  as  to  claims 
by  freighters  of  cargo  on  the  oflEending  vessel ;  (3.)  The  pres- 
ent petitioners  are  entitled  to  the  protection  of  the  Act  against 
the  owners  of  the  colliding  schooner ;  (4.)  They  are  not  d^ 
barred  by  any  laches  of  theirs ;  (5.)  The  District  Court,  sitting 
as  a  Court  of  Admiralty,  has  jurisdiction  to  administer  the 
law.  In  that  case,  also,  the  proper  mode  of  proceeding  for 
obtaining  the  benefit  of  the  Act  was  pointed  out,  and  the 
course  directed  has  been  substantially  followed  in  the  present 
ease.  An  appraisement  of  the  steamboat  has  been  made, 
under  the  direction  of  the  District  Court,  and  an  apportion- 
ment has  been  ordered.  The  important  question  now,  the 
question  raised  by  these  appeals,  is,  whether  the  sum  to  be 
apportioned  has  been  correctly  ascertained,  and  whether  it  is 
all  that  for  which  the  petitioners,  who  are  the  owners  of  the 
steamboat,  are  liable. 

The  limit  of  liability  prescribed  by  the  Act  of  Congress 
is,  that  it  shall  in  no  case  exceed  the  amount  or  value  of  the 
interest  of  the  owner  or  owners  in  the  offending  ship  or  ves- 
sel, and  her  freight  then  pending.  This  presents  the  ques- 
tion— at  what  point  of  time  is  the  value  of  the  owner's  inter- 
est to  be  taken  ?  Is  the  measure  of  the  owner's  liability,  or 
its  maximum,  the  value  of  the  ship  and  her  freight  before  the 
injury  was  done  ?  or  the  value  at  some  time  subsequent  to  the 
injury,  when  proceedings  may  be  instituted  to  ascertain  its 
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amomit  t  or  is  it  the  value  immediately  after  the  fault  has  been 
committed,  as,  for  example,  in  a  case  of  collision,  immediate- 
ly following  the  destruction  caused  by  it  ? 

Very  clearly,  it  is  not  the  former.  The  English  statutes 
restricting  the  liability  of  ship  owners  do  not  adopt  the  meas- 
ure recognized  by  the  genenJi  maritime  law.  They  measure 
the  extent  to  which  the  owners  of  an  offending  vessel  are 
liable,  by  the  value  of  that  vessel  immediately  before  the  col- 
lision, adding  the  freight  due,  or  to  grow  due,  for  and  during 
the  voyage ;  and  they  make  no  provision  for  the  abandon- 
ment or  surrender  of  the  vessel.  Such  has  been  the  construc- 
tion given  to  them,  first,  by  the  Courts  of  common  law  and 
Chancery,  and  followed  by  the  Courts  of  Admiralty.  {Brown 
V.  Wilkinsojij  15  M.  dk  TT.,  391 ;  Wilson  y.  Dickson^  2  Barn. 
<fe  Ald.y  2 ;  Dobree  v.  Sch/roeder,  6  Sim,,  291 ;  The  Mary 
Caroline,  3  W.  Bob.,  101.)  The  English  Courts  have  founded 
their  judgments  upon  the  statutes.  They  do  not  attempt  to 
assert  that  such  is  the  rule  of  the  maritime  law  of  the  Conti- 
nent. Indeed,  in  England,  the  general  maritime  law  has  never 
been  adopted,  in  all  its  breadth. 

But  it  is  the  rule  of  that  law  which  is  to  be  applied  to  this 
case.  Even  if  it  were  not  the  rule  in  this  country,  without 
the  aid  of  any  statute,  (upon  which  I  express  no  opinion,)  it 
is  the  rule  which  Congress  has  adopted  and  prescribed.  By 
the  maritime  law,  all  that  the  sufferers  by  the  misconduct  of 
an  offending  vessel  are  entitled  to  is  the  vessel  itself,  after  the 
injury  has  been  committed,  together  with  her  freight.  The 
liability  of  the  owners  is  discharged  by  the  surrender  of  the 
vessel  and  freight.  Their  loss,  therefore,  cannot  exceed  the 
value  of  the  thing  surrendered.  What  it  may  have  been 
worth  before  the  injury  was  committed  is  immaterial.  Now, 
it  is  this  measure  of  liability,  recognized  by  the  general  mari- 
time law,  which  the  Act  ojf  Congress  has  adopted,  instead  of 
the  English  measure.  It  follows,  necessarily,  that  the  steam- 
boat owners  are  not  liable  to  the  extent  of  the  value  of  the 
vessel  immediately  before  the  collision.     And  such  I  under- 
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stand  to  have  been  the  decision  in  the  case  to  which  I  have 
referred,  reported  in  13  Wallace. 

The  appellants  contend,  however,  that,  conceding  the  value 
of  the  vessel  is  to  be  estimated  as  it  was  after  the  collision,  the 
measure  of  the  owners'  liability  is  not  the  value  immedieUdy 
after  the  collision,  but  llie  value  at  a  subsequent  time,  when 
the  vessel,  or  its  equivalent  value,  shall  be  delivered  into  Court 
by  the  owners,  for  the  purpose  of  apportionment  among  the 
sufferers  by  its  fault,  or  when,  the  vessel,  or  its  value,  being 
already  in  the  custody  of  the  Court,  the  owners,  or  the  per- 
sons injured  by  it,  shall  take  the  proper,  proceedings  for  an 
apportionment. 

The  collision  occurred  on  the  18th  of  April,  1866.  After 
the  steamboat  was  raised,  repaired  and  brought  into  the  port 
of  New  York,  she  was  libelled  and  seized,  at  the  suit  of  sundry 
owners  of  her  cargo.  Having  been  claimed  by  her  owners, 
an  appraisement  was  ordered  by  the  District  Court,  and  she 
was  valued  at  $70,000,  and  released  to  her  owners  on  their 
stipulating  for  that  sum.  '  This  was  in  March,  1867,  nearly  a 
year  after  the  collision.  The  appellants  now  insist  that  the  sum 
ascertained  to  have  been  the  value  of  the  vessel  at  that  time, 
by  that  appraisement,  and  then  stipulated  for,  is  to  be  taken 
as  the  measure  of  the  owners'  liability,  and  apportioned  ac- 
cordingly. To  this  I  cannot  assent.  It  is  true,  the  present 
proceeding  for  an  apportionment  was  not  commenced  until  a 
later  day  ;  not,  indeed,  until  the  Supreme  Court,  by  its  decis- 
ion and  Eules,  had  pointed  out  the  course  to  be  pursued  to 
obtain  the  protection  of  the  Act  of  Congi-ess.  But,  the 
owners  had  claimed  their  right  to  the  statutory  limitation, 
alike  in  the  libel  in  personam  in  the  District  of  Connecticut, 
and  in  the  suits  in  rem  in  the  Eastern  District  of  New  York, 
though  the  right  had  not  been  accorded  to  them.  But^  inde- 
pendently of  this,  I  am  of  the  opinion  that  the  sum  at  which 
the  steamboat  was  valued  in  March,  1867,  is  not  the  measure 
of  her  owners'  liability  in  these  proceedings  for  an  apportion* 
ment.  That  appraisement  was  in  proceedings  that  had  do 
relation  to  the  question  as  to  what  is  the  extent  of  the  owners' 
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liability.  Its  purpose  was  to  determine  the  value  of  the  vessel 
at  the  time  when  she  was  seized,  under  the  libels  in  rem  filed 
by  the  freighters,  and  when  she  came  into  the  custody  of  the 
Court,  and  was  claimed  by  her  owners.  It  would  have  been 
unnecessary  if  the  owners  had  surrendered  her,  and  the  stip- 
ulation for  her  appraised  value  was  to  enable  Ihem  to  recover 
possession  of  her.  It  was  taken  under  the  general  powers 
and  usage  of  Admiralty  Courts,  and  not  under  the  Act  of 
Congress  or  the  Kules  of  the  Supreme  Court.  Besides^  the 
appraisement  was  one  made  of  the  value  of  the  vessel  at  the 
time  when  she  was  seized  by  the  marshal,  after  she  had  been 
raised  at  an  expense  of  $22,500,  and  repaired  at  a  cost  of 
many  thousand  dollars  more.  It  did  not  purport  to  be  an 
estimate  of  her  value  at  the  time  of  the  collision  or  imme- 
diately after.  To  hold  that  the  owners  are  liable  to  the  ex- 
tent of  that  valuation,  would  be  substantially  to  require  them 
to  surrender  not  only  the  ship  and  her  freight,  but  also  a 
sum  of  money  equal  to  aU  they  expended  upon  her  in  raising 
and  repairs.  Such,  I  think,  would  be  a  departure  from  the 
obvious  meaning  of  the  statute,  and  not  required  by  the  mari- 
time law.  Under  that  law,  in  cases  of  maritime  abandon- 
ment, a  seizure,  or  a  judicial  sale  of  the  ship,  if  procured  ad- 
versely to  the  owner,  but  without  resistance  by  him,  had  no 
effect  in  determining  the  limit  of  his  liability,  and  did  not 
deprive  him  of  his  right  to  abandon,  though  the  ship  or  its 
proceeds  were  thus  brought  within  the  jjirisdiction  of  the 
Court.  {Pougety  Droit  Ma/r.j  vol.  2.  p.  4:12;  Trib.  of  Com- 
merce, Marseilles^  1828;  Do.^  ^ia?,  1825.)  The  stipulation 
for  value  given  in  March,  1867,  cannot  be  said  to  estop  the 
owners  from  showing  what  was  the  value  of  the  vessel  imme- 
diately after  the  collision.  ^Nothing  in  it  warrants  such  a 
construction. 

I  cannot  doubt  that  the  measure  of  liability  recognized  by 
the  maritime  law  and  by  the  Act  of  Congress  is  the  value  of 
the  offending  ship  in  the  condition  in  which  she  was  imme- 
diately after  the  disaster,  adding  the  freight.  Then  the 
claims  of  the  persons  injured  arose,  the  claims  which  the 
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statute  limits.  The  extent  of  the  limitation  is  not  a  shifting 
one,  varyiDg  with  the  times  when  the  protection  of  the  Act 
may  be  songht,  any  more  than  it  can  be  enlarged  or  dimin- 
ished by  the  choice  of  the  mode  of  obtaining  that  protection. 
Certain  it  is,  that  if,  immediately  after  the  collision,  the  steam- 
boat owners  had  surrendered  the  vessel  and  freight,  or  trans- 
ferred them  to  a  trustee,  they  would  have  been  dischaiged. 
Her  value  and  her  freight  then  pending  were  then  all  that 
they  were  liable  for.  That  was  then  the  extent  of  their  Iom. 
I  cannot  see  how  their  liability  can  be  increased  by  anything 
that  may  have  occurred  thereafter.  It  is  the  vessel  as  she 
then  was  that  could  have  been  transferred  in  satisfaction  of 
all  claims,  if  the  owners  had  elected  that  mode  of  obtaining 
their  discharge.  And  it  is  the  value  as  it  then  was,  which  is 
the  equivalent  of  the  vessel,  that  might  then  have  been  paid 
in  pursuance  of  an  apportionment  madeby  the  Court.  Had 
the  vessel  proceeded  on  her  voyage  after  the  collision,  and  had 
she  met  with  a  second  disaster,  occasioned  by  the  fault  of  the 
master,  by  which  her  value  had  been  greatly  reduced,  could  she 
then  have  been  surrendered  or  transferred,  in  full  satisfaction 
of  the  claims  against  her,  or  her  owners,  arising  out  of  her 
first  fault?  Would  her  value  after  the  second  disaster  hare 
been  the  measure  of  the  owners'  liability?  I  cannot  think 
such  a  position  can  be  maintained.  Surely,  such  is  not  the 
spirit  of  the  statute.  And,  if  not,  it  seems  equally  plain,  that 
the  liability  of  the  owners  is  not  enlarged  by  the  fact  that, 
after  the  collision,  the  boat  has  been  raised  and  repaired  by 
them,  at  large  expense,  or,  in  other  words,  has  increased  in 
value.  It  may,  perhaps,  be  conceded,  that  if,  after  the  vessel 
was  raised  and  repaired,  the  owners  had  sought  the  protection 
of  the  statutory  limitation,  by  transferring  her  to  a  trustee, 
the  creditors  would  have  been  entitled  to  her  as  she  then  was, 
in  her  improved  condition.  This,  not  because  her  value  then 
was  the  value  for  which  they  were,  at  all  events,  responsible, 
but  by  force  of  the  transfer.  But  they  have  made  no  such 
transfer.  They  never  offered  to  make  one.  They  elected  the 
other  course  of  proceeding  allowed  to  them  by  the  law.    The/ 
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retained  the  vessel,  and  asked  the  Court  for  an  apportionment 
of  the  amount  for  which  they  were  liable.  To  hold  them  now 
to  the  value  of  the  vessel  when  she  had  been  repaired,  would 
practically  deny  to  them  the  advantages  of  that  election  which 
the  statute  accords  to  them. 

It  is  to  be  observed,  that  the  Act  of  Congress  not  only 
adopts  the  maritime  rule  or  measure  of  limitation,  but  it 
prescribes  two  modes,  in  either  of  which  the  ship  owners  may 
secore  the  benefits  of  the  rule.    The  measure  of  liability  and 
the  modes  allowed  for  obtaining  the  limitation  are  not  to  be 
confounded.     One  of  the  modes  is  the  transfer  by  the  owners 
of  the  vessel  in  fault,  with  her  pending  freight,  to  a  trustee 
for  those  who  may  be  legally  entitled  thereto.    This  is  sub- 
stantially the  course  pursaed  under  the  maritime  law.    The 
other  is  an  apportionment  by  the  proper  Court,  on  their  peti- 
tion, of  the  sum  for  which  they  are  liable,  among  the  parties 
entitled  thereto,  when  the  whole  value  of  the  vessel  and  her 
freight  for  the  voyage  is  not  sufficient  to  make  compensation 
to  each  of  them.    In  other  words,  the  liability  of  the  owners 
18  discharged,  either  by  transferring  the  vessel  and  freight,  or 
by  paying  their  equivalent,  that  is,  the  value  of  what  they 
might  have  transferred  in  discharge,  according  to  the  appor- 
tionment of  the  Court.     The  owners  have  their  option  of 
tbese  two  modes.    They  may  give  up  the  vessel  and  freight, 
or  they  may  retain  them  and  pay  their  value.  But,  the  meas- 
Tuw  or  limit  of  Kability  in  each  case  is  the  same.  Very  plainly, 
it  is  not  intended  that  the  creditors  shall  obtain  more  when 
one  mode  of  proceeding  is  adopted  than  when  the  other  is 
followed.    But,  as  I  have  said,  all  that  the  owners  are  re- 
quired to  transfer  is  the  ship  in  her  damaged  condition,  as 
she  was  immediately  after  the  injury  was  inflicted.   Equivalent 
to  that  is  her  value  at  that  time. 

I  am,  therefore,  of  opinion,  that  the  District  Court  was 
correct  in  determining  that  the  value  of  the  steamboat  imme- 
diately after  the  collision  and  fire,  as  she  then  was,  lying  at 
the  bottom  of  the  Sound,  together  with  her  pending  freight, 
is  the  extreme  measure  of  the  owners'  liability,  and  is  the 
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amount  to  be  apportioned.  That  value  has  been  aficertained 
to  have  been  $2,500,  and  1  see  no  reason  to  doubt  the  correct- 
ness of  the  appraisement.  It  is  true,  that  sum  is  the  value  of 
the  vessel  alone,  without  any  thing  added  for  freight  But, 
no  freight  was  earned.  Six  hundred  dollars  was  the  amount 
pending  at  the  time  of  the  collision,  but  it  was  of  no  value. 
Had  the  owners  selected  the  other  mode  of  discharging  their 
liability — that  of  surrendering  or  transferring  the  vessel  and 
freight  to  a  trustee — the  fact  that  there  had  been  six  hundred 
dollars  of  freight  pending  would  have  been  of  no  importance. 
The  value  of  the  subject  transferred  would  have  been  onlj 
that  of  the  vessel,  the  same  as  that  which  the  District  Court 
fixed  for  apportionment.  The  transfer  of  tbe  freight  would 
have  been  the  transfer  of  a  valueless  thing.  And,  as  I  hare 
said,  the  measure  of  liability  is  the  same,  whether  the  vesflel 
and  freight  be  transferred,  or  whether  their  value  be  paid 
into  Court  for  apportionment.  In  neither  case  do  the  owners 
have  more  at  risk  than  their  sea  venture.  I  think,  therefore, 
the  owners  are  not  answerable  to  any  extent  for  freight 
wholly  lost,  though  it  was  pending  at  the  time  of  the  col- 
lision, for  it  had  no  value  immediately  after. 

It  was  suggested,"  though  not  pressed,  during  the  argu* 
ment  before  me,  that,  even  if  the  value  of  the  steamboat  in 
the  condition,  in  which  she  was  directly  after  the  collision  i» 
the  maximum  of  the  owners'  liability,  the  appraisement 
should  have  been  made  of  her  value  in  the  interval  between 
the  collision  and  the  fire.  But,  if  this  were  conceded;  the 
result  must  have  been  the  same.  Plainly,  the  vessel  was 
worth  no  more  then  than  she  was  after  she  had  sunk.  She 
was  then  a  vessel  inevitably  doomed  to  partial  destruction  by 
fixCj  and  to  immediate  foundering.  The  fire  was  as  much  a 
part  of  the  original  disaster  as  was  the  breaking  of  the  hull 
by  the  impingement  of  the  schooner,  and  so  was  the  sinking. 
It  is  impossible  to  separate  them.  By  the  collision,  the  hall 
of  the  steamboat  was  stoven,  and  water  poured  in,  driving 
the  fire  out  of  the  furnaces  into  contact  with  the  woodwork, 
which  was  mostly  destroyed  before  the  hull  had  suflSciently 
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filled  to  cause  it  to  sink.  Now,  bad  the  owners  transferred 
to  a  trustee  the  boat,  at  the  instant  after  she  came  into  con- 
tact with  the  schooner,  and  before  the  water  had  risen  within 
her  snfiiciently  to  drive  her  fires  out  from  the  furnaces,  con- 
fessedly, they  would  have  been  discharged.  But,  what  would 
the  tmstee  for  the  sufferers,  the  owners  of  the  schooner  and 
the  freighters,  have  taken  ?  Surely,  only  a  vessel  in  process 
of  destruction  by  fire,  and  destined  to  sink.  She  would  then 
have  been  worth  no  more  than  she  was  at  the  bottom  of  the 
Sound,  and  that  value  the  sufEerers  have  now,  under  the  ap- 
praisement that  was  made.  Besides,  a  transfer  could  not 
liave  been  made  before  the  fire,  because  no  trustee  could  have 
been  appointed  by  any  Court. 

I  come,  then,  to  the  more  important  question,  whether  the 
proceeds  of  the  fire  insurance  should  have  been  added  to  the 
appraised  value  of  the  steamboat.  At  the  time  of  the  collision 
her  owners  bad  policies  insuring  her  against  fire,  upon  which 
they  have  recovered  the  sum  of  $49,283  07 ;  and  it  is  strenu- 
ously insisted,  that  the  sum  thus  recovered  should  be  added 
to  the  value  of  the  boat  and  brought  into  the  apportionment. 
This  presents  again  the  question — ^what  is  the  limit  of  the 
liability  of  ship  owners,  defined  by  the  maritime  law,  and 
adopted  by  the  Act  of  Congress?  As  I  have  said,  the  sum  to 
be  paid  into  Court  for  apportionment  is  the  equivalent  of 
what  would  pass  to  the  trustee  by  a  transfer  under  the  statute. 
In  substance,  then,  the  question  is  this — according  to  the 
rule  of  the  maritime  law,  or  the  Act  of  Congress,  (which  is 
the  same,)  does  the  limit  of  the  owners'  liability  extend,  be- 
yond the  vessel  and  her  freight,  to  the  insurance  which  may 
be  upon  her  at  the  time  of  the  disaster  ?  The  language  of 
the  statute  is,  "it  shall  be  deemed  a  suflicient  compliance 
with  the  requirements  of  this  Act,  on  the  part  of  such  owner 
or  owners,  if  he  or  they  shall  transfer  his  or  their  interest  in 
such  vessel  and  freight,  for  the  benefit  of  such  claimants,  to  a 
trustee  to  be  appointed  by  any  Court  of  competent  jurisdic- 
tion, to  act  as  such  trustee  for  the  person  or  persons  who  may 
prove  to  be  legally  entitled  thereto,  from  and  after  which 
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transfer  all  claims  and  proceedings  against  the  owner  or  own- 
ers shall  cease."  The  snbject  to  be  surrendered  is  the  interest 
of  the  owners  in  the  vessel  and  freight.  Not  a  word  is  said 
of  transfer  of  insurance.  A  transfer  of  property  insured  is 
notj  ^^  ex  proprio  vigorsy^^  a  transfer  of  policies  of  insurance 
thereon.  Generally,  indeed,  it  avoids  the  policies.  It  seems 
to  have  been  held,  in  Lynch  v.  DaLzdLy  (4  Bro.  P.  -B.,  43i) 
that  insurances  against  fire  do  not  attach  on  the  realty,  or  in 
any  manner  go  with  the  same,  as  incident  thereto,  by  any  con- 
veyance or  assignment,  but  they  are  only  special  agreements 
with  the  persons  insuring  against  such  loss  or  damage  as  thej 
shall  sustain.  There  is  nothing  in  the  Act  of  Congress  to  in- 
dicate that  the  transfer  of  the  interest  of  the  owner  to  a  trus- 
tee was  intended  to  have  any  different  effect  from  that  of  an 
ordinary  transfer  of  personal  property,  which  neither  in  law 
nor  in  equity  carries  with  it  insurance,  or  any  collateral  con- 
tract. It  seems  to  me,  therefore,  that,  were  I  to  hold  that 
the  owners  are  responsible,  not  only  to  the  extent  of  the  value 
of  the  vessel  and  her  freight,  but  also  for  the  insurance  col- 
lected, I  should,  in  effect,  interpolate  in  the  statute  words 
which  Congress  refrained  from  using,  and  extend  the  liabilitj 
beyond  the  limits  prescribed. 

I  do  not  feel  the  force  of  the  suggestion,  that,  because 
the  statute  declares  that  the  liability  of  the  owner  "  shall  in 
no  case  exceed  the  amount  or  value  of  the  interest  of  such 
owner  in  such  vessel"  and  her  freight  then  pending,  instead 
of  declaring  that  it  shall  not  exceed  the  value  of  the  vessel 
and  freight,  something  beyond  the  value  of  the  vessel  and 
freight,  such  as  insurance,  may  have  been  intended;  first,  be- 
cause a  policy  of  insurance  is  no  interest  in  the  thing  insured ; 
and,  secondly,  because  the  words  of  the  statute  are  plainly  not 
designed  to  enlarge  liability,  but  have,  for  their  purpose, 
making  provision  for  part  owners  of  offending  vessels.  In- 
stead of  holding  a  part  owner  liable  to  the  extent  of  the  whole 
value  of  the  vessel,  they  limit  his  liability  to  the  value  of  his 
interest  or  share,  leaving  the  other  owners  liable  to  the  extent 
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of  the  value  of  their  shares.    I  cannot  doubt  such  is  the  mean- 
ing of  the  statute. 

There  is  nothing,  then,  in  the  Act  of  Congress,  that  ex- 
tendfi  the  liability  of  the  owners  beyond  that  existing  under 
the  general  maritime  rule,  and  by  that  rule  there  seems  to  be 
no  room  for  doubt  that  the  liability  does  not  extend  to  the 
surrender  of  insurance  upon  the  abandoned  vessel.  Upon 
this  subject  the  Continental  authorities  are  substantially  in 
unison.  Indeed,  I  have  been  able  to  find  no  one  that  asserts 
the  rule  is  otherwise.  Only  one  intimates  an  opinion  to  the 
contrary.  I  do  not  propose  to  quote  these  authorities  at 
length.  Copious  reference  was  made  to  them  by  the  learned 
judge  of  the  District  Court,  and  I  shall  not  repeat  what  he 
has  said.  His  citations  from  Caumontj  {Dictionnaire  de  Droit 
Maritime^  tiUe,  Abandon  MaHtime^  §§  54,  65,)  from  the  Code 
de  Commerce  and  from  Pouget^  {Droit  Maritime^  vol,  2,  415, 
419,)  are  quite  sufBcient  to  show  what  the  maritime  measure 
of  liability  was,  and  long  had  been,  when  our  Act  of  Con- 
gress was  enacted,  and  to  establish  that  it  did  not  extend  to 
insurance  upon  the  abandoned  vessel.  I  may  add  a  quota- 
tion from  Boulay  Paty^  and  one  or  two  other  sources.  In 
his  vcl.  1,  p.  297,  Boulay  Paty  says :  "  The  product  of  the 
insurance  is  the  price  of  the  premium  which  the  ship  owner 
has  paid  to  insure  the  ship.  This  premium  is  not  bound  as  a 
security  for  the  debts  and  obligations  of  the  captain.  The 
law  expressly  binds  only  the  ship  and  the  freight  to  that. 
The  Code  of  Commerce  gives  to  shippers  a  lien  only  on  ship 
and  freight ;  consequently,  they  have  none  on  the  insurance. 
In  general,  the  ship  is  not  represented  by  the  insurance^ 
which,  after  the  loss  of  the  ship,  becomes  a  right  existing  by 
itself,  which  gives  a  direct  personal  action  in  favor  of  the  in- 
sured." "All  these  principles,  besides,  agree  with  equity  and 
with  the  weU  understood  interests  of  commerce."  He  says 
more  to  the  same  effect,  and  refers  to  Yalin  as  sustaining 
him.  So,  in  De  ViUenevee  et  Massiy  Dictionnaire  du  Contefn- 
tieux  Commercml^  word  Armateur^  20,  it  is  said  :  "The  sur- 
render of  the  ship  and  freight  does  not  extend  to  the  insur- 
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ance  which  the  owner  has  put  upon  the  ship."  Other  similar 
authorities  might  be  cited.  The  subject  has  not  been  passed 
without  debate.  In  1841,  an  effort  was  made  in  the  Chamber 
of  Peers  to  amend  the  rule,  so  to  make  it  require  a  surren- 
der of  the  insurance  procured  by  the  owner,  besides  the  ship 
and  freight,  in  order  to  exonerate  the  owner.  The  propod- 
.  tion  was  much  debated,  but  it  was  voted  down.  {BSdarrieU, 
du  Com,  Mar.^  vol.  1,  359.)  It  was  then  declared,  tbat,bj 
the  Code  of  Commerce,  the  ship  owner  is  not  required  to 
bring  in  the  insurance  money,  when  he  makes  the  maritime 
abandonment.  Now  it  was  in  view  of  this  rule  limiting  lia- 
bility, and  intending  to  adopt  it,  that  the  Act  of  Congress  of 
1851  was  enacted,  as  was  held  by  the  Supreme  Court  in  the 
case  reported  in  13  Wallace.  The  purpose  of  the  Act  was  to 
extend  to  American  ship  owners  the  benefits  which  the  gen- 
eral maritime  law  gave,  viz.,  to  limit  their  liability  as  it  waa 
limited  by  that  law.  I  find  nothing  in  the  Act  to  enlarge  the 
measure  of  liability.  In  the  case  in  13  Wallace^  the  Comt 
was  not  called  upon  to  consider  or  decide  whether  the  pro- 
ceeds of  insurance  must  be  transferred,  or  accounted  for,  in 
addition  to  the  vessel  and  freight.  The  question  was  not  be- 
fore the  Court,  and  it  was  not  decided.  Nor  does  Pardessus 
assert,  as  the  doctrine  of  the  maritime  law,  that  insurance  as 
well  as  vessel  and  freight  must  be  abandoned  to  the  freight- 
ers ;  certainly,  not  in  the  later  editions  of  his  work.  At  most 
he  says,  he  had  brought  himself  "  to  the  belief,  that,  if  the 
9hip  was  insured,  the  creditors  to  whom  the  surrender  was 
made  would  have  the  right  to  demand  the  amount  of  the  in- 
surance," for  a  reason,  which  he  gives,  that  appears  to  me  to 
be  quite  unsatisfactory.  But  he  does  not  claim  that  such  a 
right  has  ever  been  acknowledged,  (Droit  CommeroidLy  ed. 
1841 ;)  and,  as  I  have  said,  I  find  no  Continental  authority  that 
recognizes  it.  I  am,  therefore,  of  opinion,  that  the  petition- 
ers in  this  case,  who  were  the  owners  of  the  steamboat,  are 
not  bound  to  pay  into  the  registry  of  the  Court  the  sum  they 
received  for  insurance.  I  may  add,  that,  after  reflection,  I 
am  unable  to  perceive  that  the  proceeds  of  fire  insurance  are 
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any  more  liable  for  the  claims  of  the  creditors  than  those  of 
marine  would  be. 

Of  the  remaining  qnestions  presented  by  these  appeals 
not  much  need  be  said.  The  appellants  urge  that  they  shonld 
not  be  restrained  from  the  further  prosecution  of  their  suits 
against  the  steamboat,  or  against  the  stipulators  for  value  in 
those  cases.  They  argue,  that,  in  the  proceedings  in  rem  the 
personal  liability  of  the  petitioners  is  not  involved,  and  that 
the  Act  of  Congress  does  not  apply  to  such  proceedings.  The 
position  thus  taken  cannot  be  sustained.  It  rests  upon  a 
very  narrow  view  of  the  statute.  A  limitation  of  the  liability 
of  the  owner  of  property  is  a  limitation  of  resort  to  his  prop- 
erty, at  the  suit  of  his  creditors.  Let  it  be  conceded  that  the 
freighters  had  a  lien  upon  the  vessel.  Yet,  where  the  liability 
of  its  owner  is  discharged,  the  lien  is  gone.  Ko  liability  can 
rest  upon  the  vessel  which  does  not  exist  against  the  owner. 
{The  Uruid,  1  W.  Robinson,  398,  399.)  It  would  be  a  strange 
anomaly,  and  one  which  would  defeat  the  object  of  the  Act 
of  Congress,  if,  after  an  owner  of  a  vessel  had  taken  all  the 
steps  required  to  release  him  from  liability,  his  property,  that 
is  to  say,  his  vessel,  should  still  remain  liable  to  the  claim 
from  which  he  had  been  discharged.  Neither  the  statute,  nor 
the  64th  and  57th  Rules  in  Admiralty,  justify  such  a  conclusion. 
A  suit  in  rem  is,  in  a  very  proper  sense,  a  suit  against  the 
owner  of  the  thing,  even  though  he  may  be  unknown,  and 
may,  in  fact,  have  no  knowledge  of  the  suit.  And  especially 
is  this  true,  when,  as  in  the  present  case,  the  owner  appears 
in  the  suit  and  claims  the  thing  attached. 

I  have  only  to  add,  that  the  taxation  of  costs,  to  which 
some  of  the  appellants  object,  appears  to  me  to  have  been  cor- 
rect. 

It  must  be  admitted,  that  the  appellants  recover  a  very  in- 
adequate compensation  for  the  injuries  they  have  sustained. 
On  the  other  hand,  the  injuries  were  inflicted  without  any 
"  privity  or  knowledge "  of  the  owners,  by  the  fault  of  the 
master  of  the  steamboat,  who  remains  liable  to  the  fullest  ex- 
tent.   And  the  Act  of  Congress  limiting  the  liability  of  the 
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owners,  together  with  the  proceedings  under  it,  rest  upon  a 
public  policy  recognized  throughout  the  commercial  world, 
the  policy  of  encouraging  investments  in  ships,  by  hmitmg 
the  liability  of  the  owners  for  wrongs  done  by  the  master,  to 
the  yalue  of  the  sea  venture. 

The  decree  of  the  District  Court  is  affirmed. 


The  UNriED  States  vs.  Charles  Anderson. 

An  indictment  purporting  to  be  founded  on§  6,846  of  the  Reylsed  Statutes,  charg- 
ing the  commission  of  an  assault  with  a  dangerous  weapon,  on  board  a  Teasel 
belonging  in  whole  or  in  part  to  a  citizen  of  the  ITiuted  States,  alleged  the 
assault  to  have  taken  place  "  in  the  harbor  of  Guantanamo,  in  the  lalsod 
of  Cuba,"  but  did  not  allege  that  that  place  was  out  of  the  jurisdictioa  of 
any  State  of  the  United  States:  Held,  upon  the  authority  of  United  StaUt 
Y.  Jaekelow,  (1  Black,  484,)  that  the  indictment  was  bad,  for  want  of  sach  al- 
legation. 

(Before  Bbscediot,  J.,  Southern  District  of  New  York,  October  IStb,  1879.) 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
motion  to  quash  the  indictment.  The  offence  intended  to  be 
charged  in  the  indictment  is  that  enacted  by  §  5,346  of  the 
Revised  Statutes  of  the  United  States,  where  it  is  provided: 
"  Every  person  who,  upon  the  high  seas,  or  in  any  arm  of  the 
sea,  or  in  any  river,  haven,  creek,  basin  or  bay  within  the 
Admiralty  jurisdiction  of  the  United  States,  and  out  of  the 
jurisdiction  of  any  particular  State,  on  board  any  vessel  be- 
longing in  whole  or  in  part  to  the  United  States,  or  any 
citizen  thereof,  with  a  dangerous  weapon,  or  with  intent  to 
perpetrate  any  felony,  commits  an  assault  on  another,  shall  be 
punished  by  a  fine  of  not  more  than  three  thousand  dollaw, 
and  by  imprisonment  at  hard  labor  not  more  than  three 
years."  The  act  charged  is  an  assault  with  a  dangerous 
weapon  on  board  the  brig  Sarah  and  Emma,  a  vessel  belong- 
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ing  in  T^hole  or  in  part  to  a  citizen  of  the  United  States,  in 
the  harbor  of  Guantanamo,  in  the  Island  of  Cuba,  on  waters 
within  the  Admiralty  jurisdiction  of  the  United  States.   The 
objection  taken  to  this  indictment  is,  that  it  contains  no  aver- 
ment that  the  place  where  the  offence  is  said  to  have  been 
committed  is  out  of  the  jurisdiction  of  any  of  the  States  of 
the  Union.    In  the  case  of  United  StcUes  v.  Jackdow^  (1 
JBlacJcy  484,)  it  was  held  by  the  Supreme  Court  of  the  United 
States,  that  the  question  whether  a  particular  place  be  out  of 
the  jnrisdiction  of  any  State,  when  material  in  determining 
the  extent  of  the  jurisdiction  of  a  Court,  is  a  question  of 
fact,  to  be  passed  on  by  ^the  jury ;  and,  in  that   case,  the 
Supreme  Court  set  aside  a  special  verdict  which  found  the 
offence  to  have  been  committed  in  waters  adjoining  the  State 
of  Connecticut,  between  Norwalk  harbor  and  Westchester 
County  in  the  State  of  New  York,  at  a  point  five  miles  east- 
ward of  Lyons'  Point,  (which  is  the  boundary  between  the 
States  of  New  York  and  Connecticut,)  and  one  mile  and  a 
half  from  the  Connecticut  shore  at  low  water  mark,  upon  the 
ground,  that,  in  the  absence  of  a  finding  by  the  jury  that  the 
place  so  described  was  out  of  the  jurisdiction  of  any  State, 
it  was  impossible  for  the  Court  to  determine  such  to  be  the 
fact.     If  it  was  not  competent  for  the  Supreme  Court,  from 
such  a  description  of  the  place  as  was  given  in  Jackdovfa 
Case^  to  say  that  the  Court  had  jurisdiction  to  try  the  offender, 
certainly,  it  will  not  be  competent  for  this  Court  to  say  that 
it  has  jurisdiction  to  try  the  defendant  for  an  offence  com- 
mitted  "in  the  harbor  of  Guantanamo,  in  the  Island  of 
Cuba."    There  may  be  an  island  called  Cuba  within  the  juris- 
diction of  some  of  the  States  of  the  Union,  and,  for  all  that 
is  stated  in  this  indictment,  therefore,  the  place  described 
may  be  within  the  jurisdiction  of  such  State.     If,  as  the 
Supreme   Court  held  in  the  case  referred  to,  the  question 
whether  a  certain  place  is  out  of  the  jurisdiction  of  a  State 
be  a  question  of  fact,  to  be  determined  by  the  jury,  then  the 
fact  must  be  averred  and  proved.    No  such  averment  is  con- 
tained in  this  indictment,  and,  upon  the  authority  of  the 
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Supreme  Court  of  the  United  States,  the  omission  must  be 
held  to  be  fatal. 

The  motion  to  quash  the  indictment  is  granted. 

William  P.  MerOy  {Assistant  District  Attorney^  ior  the 
United  States. 

Benjamin  B.  Foster ^  for  the  defendant. 


Andrew  J.  Smith  vs.  The  Town  of  Ontario. 

After  the  Court  has  heard  and  denied  a  motion  for  a  new  trial,  in  a  suit  at  law, 
and  a  judgment  has  been  rendered  and  paid  and  satisfied,  it  has  no  power  to 
grant  leave  to  re-argue  the  motion  for  a  new  trial. 

The  decision  in  Smith  v.  The  Town,  of  Ontario,  (16  Match/,  C,  C,  /2.,  MW 
commented  on. 

(Before  WEKSuai,  J.,  Northern  District  of  New  York,  October  28d,  1879.) 

Wheelbk,  J.  This  is  a  motion  for  leave  to  re-argne  « 
motion  for  a  new  trial  made  after  a  verdict  for  the  defendant 
at  June  Term,  1877,  and  heard  and  denied  as  of  June  Term, 
1878.  (15  Blatchf.  O.  0.  £.,  267.)  The  principal  grounds 
upon  which  this  motion  is  made  are,  as  alleged,  that  there 
were  material  differences  between  the  case  as  drawn  up  and 
printed,  on  which  the  former  motion  was  heard,  and  the  case 
as  actually  tried,  and  that  the  decision  upon  the  former 
motion,  while  professing  to  follow,  was  contrary  to,  the  de 
cisions  of  this  Court  upon  the  same  questions,  when  held  by 
resident  judges.  It  is  opposed  upon  the  ground  that  it  is 
made  out  of  time,  and  upon  its  merits. 

The  action  was  brought  upon  coupons  to  the  amount  of 
$525,  from  bonds  issued  in  aid  of  the  Lake  Ontario  Shore 
Kailroad,  under  a  special  law  of  the  State  of  New  York, 
passed  April  19th,  1869,  {Laws  of  NefW  York,  of  1869,  chap- 
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241.)     The  case  was  made  to  turn  upon  the  suflSciency  of  the 
affidavit   of  the  assessors  to  prove  consent  to  issuing  the 
bonds,  required  by  the  Act  before  the  bonds  should  be  issued. 
By  the  printed  case  on  which  the  motion  for  a  new  trial  was 
heard,  it  appeared  that  some  of  the  consents  were  filed  in  the 
county  clerk's  office  on  different  days  from  others  in  Decem- 
ber, 18Y0,  and  the  affidavit  in  that  month,  without  showing 
on  what  day  of  the  month  ;  and,  in  the  decision  of  the  case, 
stress  was  laid  upon  this  diversity  of  filing,  as  showing  that 
the  affidavit  was  not  so  connected  with  the  consents  as  to  be 
helped   out  by  their  contents.     On  production  now  of  the 
papers  used  at  the  trial,  it  appears  that  the  affidavit  and  con- 
sents were  each  filed  separately,  and  then  all  together  as  one 
roll,  on  the  23d  day  of  that  December,  and  that  at  some  time 
they  were  all  tied  together.     This  does  not  seem  to  vary  the 
case  much  from  what  it  appeared  to  be  before.     The  point 
was,  that,  although  the  affidavit  showed  that  consent  to  some- 
thing had  been  given,  it  did  not  show  to  what ;  and  that,  not 
referring  or  being  attached  to  any  consent,  it  could  not  be 
gathered  that  the  affidavit  meant  that  consent  had  been  given 
to  what  was  contained  in  the  consents.     The  fact  that  the 
affidavit  and  consents  were  filed  together  as  one  roll,  and 
attached  together,  would,  standing  alone,  have  some  tendency 
to  show  that  the  affidavit,  made  after  the  consents,  was  made 
with  reference  to  them,  as  was  held  by  Blatchford,  J.,  in 
rhelps  V.  Zewistariy  (15  Blatohf.  C.  O.  R.,  131).    But,  when 
it  appears  that  each  paper  was  before  filed  separately,  as  if  it 
came  from  different  sources  from  the  others,  this  tendency  is 
done  away  with.     If  any  other  facts  existed,  tending  to  show 
that  the  affidavit  was  made  with  reference  to  the  consents 
produced,  they  were  not  shown. 

It  is  true,  that  the  Court  professedly  intended  to  follow 
the  former  decisions  of  the  Court,  all  of.  which  had  been 
made  by  resident  judges,  so  far  as  appeared,  in  like  cases. 
But,  up  to  the  time  when  the  decision  upon  the  motion  for  a 
new  trial  was  made,  no  former  case  was  produced,  which,  in 
its  facts,  appeared  to  be  like  this.  It  was  not  expected  that 
Vol.  XVIL— 16 
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this  case  would  be  decided  for  the  plaintiff  because  all  actions 
upon  such  bonds  or  coupons  had  been  so  decided,  nor  because 
aU  actions  upon  such  bonds  or  coupons  in  aid  of  the  same 
road,  or  issued  by  the  same  town,  had  been ;  nor  was  it  ex- 
pected that  an  ambulatory'  decision,  which  would  follow  such 
as  might  thereafter  be  made,  was  to  be  rendered.  It  now  ap- 
pears, that  cases  like  this  upon  their  essential  facts  have  been 
decided  in  favor  of  the  plaintiffs,  but  no  opinion  has  yet  been 
produced  in  which  any  judge  has  discussed  the  sufficiency  of 
any  affidavit  like  this  standing  by  itself,  nor  holding  that  the 
production  of  an  affidavit  is  not  necessary  in  order  to  recover 
upon  such  bonds  or  coupons.  Such  affidavits  have  been  held 
to  be  sufficient,  but  upon  what  grounds  they  have  been  so 
held,  and  whether  those  grounds  would  be  applicable  to  this 
case  as  it  was  in  fact  presented  at  the  trial,  has  not  yet  been 
made  clearly  to  appear.  The  motion  was  considered  upon 
what  was  in  fact  proved,  and  not  upon  what  might  have  been 
proved  at  the  trial. 

But,  the  motion  was  denied,  judgment  for  the  defendant, 
to  recover  its  costs,  was  rendered  on  the  verdict,  and  the  costs 
appear  to  have  been  paid  and  the  judgment  satisfied,  before 
this  motion  was  filed.  So,  there  is  no  motion  to  be  renargued, 
pending  anywhere,  in  this  case.  The  question  might  be  re- 
argued, but  there  would  be  nothing  to  be  decided  thereupon, 
if  this  motion  for  leave  to  re-argue  should  be  granted.  After 
the  decision  was  made,  the  Court  might  at  any  time  during' 
the  same  term  have,  for  good  cause,  changed  it.  And  this 
might  have  been  done  at  any  time  afterwards,  while  the  mat- 
ter was  still  depending  in  Court.  {Harris  v.  Hardeman^  H 
H(njo.^  334.)  But,  here,  the  term  had  ended  and  another  in- 
tervened, and  the  whole  matter  had  ceased  to  be  depending 
anywhere  long  before  this  motion  was  filed.  It  was  not  filed 
in  any  cause,  for  there  was  no  such  cause  depending;  and 
granting  it  would  be  wholly  unavailing.  Courts  frequently,  or 
sometimes,  overrule  former  decisions  upon  the  same  qne&- 
tion,  and  decide  it  differently  in  new  cases ;  but  the  fonner 
judgments,  nevertheless,  stand.    {Hepburn  v.  Oruwoldy  8 
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TToK.,  603;  Legal  Tender  Cases,  12  WaU.,  457.)  It  would 
not  be  practicable,  nor  tolerable,  for  Courts  to  go  back  and 
change  all  judgments,  to  make  them  conform  to  every  change 
of  opinion  of  the  Court,  held  by  different  or  even  the  same 
judges.  There  is  no  doubt  but  that  Courts  have  power,  after 
cases  therein  have  been  ended,  on  direct  application  for  that 
purpose  by  one  party  and  service  upon  the  other,  to  bring  for- 
ward causes  and  correct  the  judgments  therein ;  but,  when 
BO  done,  the  corrected  judgments  are  entered  as  of  the  time 
when  the  corrections  are  made,  and  in  causes  brought  for- 
ward and  made  to  be  again  pending  between  the  parties. 
Here,  no  attempt  is  made  to  bring  forward  the  cause.  The 
application  is  not  at  all  for  that  purpose,  nor  adequate  to  that 
end.  It  is  based  upon  the  supposition,  that  now  the  Court 
can  take  up  the  motion  for  a  new  trial,  and  decide  it  over 
again.  If  now,  then  it  might  for  a  long  time  hereafter,  and 
the  judgments  of  Courts,  instead  of  ending  litigation  absolute- 
ly with  reference  to  matters  litigated,  would  end  it  only  at 
the  satisfaction  of  all  parties,  or  the  pleasure  of  the  judges. 

The  cause  was  tried  as  the  parties  chose  to  present  it,  was 
heard  on  a  motion  for  a  new  trial,  in  due  course,  and  decided 
upon  grounds  satisfactory  to  the  Court  as  then  constituted. 
This  proceeding  does  not  appear  to  be  adequate  to  disturb 
the  judgment.    The  motion  is  denied. 


AJhertus  Perry ^  for  the  plaintiff. 
WUliam  F.  Cogswell^  for  the  defendant. 
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The  Tale  Look  Manufacturing  Company.     In  Equity. 

Reduction  of  pricee  and  consequent  loss  of  profits,  caused  to  a  patantee  by  the 
competition  of  an  infringer,  is  a  proper  ground  for  awarding  damages  sgiinst 
the  infringer. 

In  this  case,  on  the  evidence,  it  was  held,  that  the  reduction  of  prices  by  the 
plaintiff  on  safe  locks  containing  his  patented  inyention,  was  directly  sod 
solely  caused  by  the  defendantfs  infringement,  after  allowing  a  proper  sum 
for  any  other  patented  device  contained  in  the  defendant's  locks,  and  for  aoy 
other  causes  which  gave  to  the  defendant  an  advantage  in  selling  his  locks. 

The  plaintiff,  as  owner  of  the  patent,  was  held  to  be  entitled  to  recover  the  dso- 
ages,  although  he  might  be  accountable  to  a  copartner  for  a  part  of  them,  u 
the  copartner  could  not  sue  for  them. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  October  29th,  1879.) 

Blatohford,  J.  The  master  reports,  that  there  is  no 
basis,  from  the  proofs  adduced  before  him,  to  find  what 
profits  have  been  made  by  the  defendant  by  the  use  of  the 
"  turning  bolt,"  (the  infringing  device,)  in  the  locks  made  and 
sold  by  it ;  and  that,  therefore,  on  the  testimony  before  him, 
he  cannot  find  what  profits,  if  any,  are  dne  from  the  defend- 
ant for  the  nse  of  the  "  turning  bolt." 

The  patent  on  which  this  suit  is  brought  is  a  re-issue 
granted  January  2d,  1872.  The  master  reports  that,  after 
that  time,  and  in  1873,  in  consequence  of  the  defendant's  offer- 
ing and  selling  to  the  plaintiff's  principal  customers,  and  to 
the  trade  generally,  locks  containing  the  infringing  device,  at 
a  less  price  than  the  plaintiff  was  obtaining,  a  reduction  of 
prices  was  enforced  on  the  plaintiff,  such  reduction  being, 
in  round  numbers,  $1  on  each  No.  5  lock,  and  $2  on  each 
No.  3  lock.  Exception  one  of  the  defendant  is  to  such  find- 
ing and  report,  and  alleges  that  the  master  should  have  re- 
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ported  that  no  such  reduction  was  enforced,  and  that  there 
was  no  proof  of  the  amount  of  any  reduction  caused  by  the 
defendant's  infringement,  and  that  there  was  no  method  of 
computing  such  reduction,  even  if  it  actually  existed. 

The  master  also  reports,  that  it  is  in  evidence,  that,  dur- 
ing the  period  covered  by  the  accounting,  the  plaintiff  could 
have  manufactured,  in  addition  to  the  locks  he  did  manufac- 
ture, and  without  materially  increasing  his  manufacturing  fa- 
cilities, all  the  locks  manufactured  and  sold  by  the  defend- 
ant. Exception  two  of  the  defendant  is  to  such  finding  and 
report,  and  alleges  that  the  master  should  have  reported  that 
no  such  additional  manufacture  by  the  plaintiff  was  possible, 
or  that  it  was  impossible  without  a  very  great  extension  of 
his  facilities. 

The  master  also  reports,  that  it  is  in  evidence,  that,  dur- 
ing the  period  covered  by  the  accounting,  the  plaintiff  would 
have  made  sales  to  many  of  the  persons  who  were  induced 
to  purchase  from  the  defendant,  at  his  own  established  prices, 
had  not  the  defendant  offered  its  locks  at  lower  prices. 
Exception  three  of  the  defendant  is  to  that  part  of  the  report, 
and  alleges  that  the  master  should  have  found  and  reported 
that  no  such  sales  would  have  been  made,  or  that,  even  if 
made,  they  would  not  have  been  at  the  plaintiff's  own  estab- 
lished prices. 

The  master  also  reports,  that  the  plaintiff  has  suffered 
damage  in  respect  to  the  matters  to  which  exceptions  two  and 
three  relate.  Exception  four  of  the  defendant  is  to  that  part 
of  the  report,  and  alleges  that  the  master  should  have  found 
and  reported  no  damage  whatever  from  the  competition  of 
the  defendant. 

The  master  further  reports,  that  the  locks  sold  by  the  de- 
fendant contained,  in  addition  to  the  "  turning  bolt,"  a  device 
patented  by  the  Rodner  patent,  for  which  infringement  a 
claim  is  made  against  the  defendant,  in  another  suit ;  that,  as 
to  the  proportion  of  the  reduction  of  prices  above  set  forth, 
which  should  be  allowed  to  the  device  claimed  under  the 
Rosner  patent,  it  is  claimed  by  the  plaintiff,  and  nowhere 
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effectnally  disputed  by  the  defendant,  "  that,  in  computing 
the  profits  on  these  locks,  one-third  belonged  to  and  was 
charged  by  him  to  the  Rosner  patent ; "  and  that,  admitting 
this  proportion,  and  allowing,  in  addition  thereto,  for  any 
superior  external  attractions  of  the  defendant's  locks,  and  for 
the  number  of  combinations  which  they  had  over  those  of  the 
plaintiff,  and  for  the  shape  of  the  case  of  the  lock,  and  for 
the  commercial  success  of  the  defendant  in  effecting  sales, 
where  the  plaintiff  would  have  failed,  the  master  is  of  opin- 
ion that  the  plaintiff  is  entitled  to  recover  from  the  defend- 
ant, as  damages,  one-half  of  the  amount  of  the  reduction  in 
prices  caused  by  the  defendant  since  January  2d,  1872,  that 
is,  on  1,009  No.  3  locks,  $1  per  lock,  being  $1,009,  and  on 
13,524  No.  5  locks,  at  50c.  per  lock,  $6,762,  being  a  total 
of  $7,771.  Exception  five  of  the  defendant  excepts  to  the 
finding  and  report,  that  the  plaintiff  is  entitled  to  recover 
from  the  defendant,  as  damages,  one-half  of  the  amount  of 
the  reduction  in  prices  caused  by  the  defendant  since  January 
2d,  1872,  and  alleges  that  the  master  should  have  reported 
"  no  reduction  in  prices,  or  no  proof  of  such,"  caused  by  any 
infringement  by  the  defendant  since  said  date,  and  ''  hence 
no  damages  "  to  the  plaintiff,  "  and,  consequently,  no  method 
of  calculating  them."  Exception  six  of  the  defendant  ex- 
cepts to  the  report  for  that  the  master  erred  in  making  the 
apportionment  of  the  alleged  reduction  in  the  plaintiff^s 
prices,  charging  one-half  thereof  to  the  alleged  infringement 
of  the  'fuming  bolt"  patent,  and  alleges  that  no  basis  ex- 
isted, in  the  proof  or  in  law,  for  such  or  for  any  apportion- 
ment, or  for  any  award  of  damages.  Exception  seven  of  the 
defendant  excepts  to  the  report  for  that  the  master  erred  in 
assessing  damages  which  are  not  the  damages  suffered  by  the 
plaintiff,  but  are  those  suffered  by  the  firm  of  Sargent  & 
Greenleaf,  and  alleges  that  the  master  should  have  reported, 
that  the  damage,  if  any,  found  to  have  been  suffered  by  said 
firm,  is  not  the  damage  of  the  plaintiff,  who  is  only  one 
member  of  said  firm,  but  that  the  plaintiff's  damage  is  merely 
a  portion  thereof.    Exception  eight  of  the  defendant  excepts 
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to  the  report  for  that  the  master  erred  in  finding  and  report- 
ing, as  damages,  the  sum  mentioned  in  his  report,  or  any 
damages  whatsoever,  and  in  not  reporting  that  there  was  no 
proof  of  any  actual  damage  suffered  by  the  plaintiff  from  the 
■alleged  infringement. 

The  defendant  contends  that  the  competition  of  the  de- 
fendant was  not  the  sole  cause  of  the  reduction  of  the  plaint- 
iff's prices,  and  that  the  proportionate  effect  of  the  defend- 
ant's competition  is  not  attempted  to  be  estimated  or  ascer- 
tained by  the  proofs.  It  alleges  that  the  defendant  is  not 
responsible  for  the  reduction  made  in  1873  ;  that  there  were 
many  other  causes  which  contributed  to  this  reduction ;  and 
that  the  lowering  of  prices  was  caused  principally  by  the 
competition  of  other  fire-proof  safe  lock  makers,  and,  notably, 
the  New  Britain  Lock  Co.,  by  the  fact  that  safe  makers  were 
making  and  threatening  to  make  their  own  safe  locks,  and  by 
the  general  lowering  of  the  prices  of  material  and  labor  and 
the  depression  of  business.  Eeduction  of  prices  and  conse- 
quent loss  of  profits,  enforced  by  infringing  competition,  is  a 
proper  ground  for  awarding  damages.  The  only  question  is 
as  to  the  character  and  sufficiency  of  the  evidence,  in  the  par- 
ticular case.  I  think,  that,  on  the  whole  evidence,  the  reduc- 
tion of  prices  by  the  plaintiff,  after  January  2d,  1872,  on 
«afe  locks  containing  his  invention,  is  shown  to  have  been 
directly  and  solely  caused  by  the  defendant's  infringement. 

The  master,  in  his  report,  allows  damages  only  for  the 
reduction  of  prices  on  the  locks  sold  by  the  plaintiff,  that  is, 
1,009  No,  3  locks  and  13,524  No.  5  locks.  Although  the 
master  states  that  the  plaintiff  suffered  damage  in  losing  the 
^e  of  locks  sold  by  the  defendant,  he  awards  no  damages 
for  that  cause.  He  confines  his  award  to  the  loss  on  the 
locks  which  the  plaintiff  sold. 

The  defendant  also  contends,  that  the  plaintiff*  is  not  en- 
titled to  recover  from  the  defendant,  as  damages,  the  entire 
amount  of  the  reduction  enforced  by  the  defendant's  compe- 
tition, but  only  the  damages  occasioned  by  the  effect  of  the 
presence  of  the  infringement ;  that  the  burden  of  proof  is 
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on  the  plaintiff  to  fix  the  value  of,  and  to  separate  the  effect 
of,  the  infringing  devices ;  that  he  failed  to  do  so  hy  any 
proper  proof ;  and  that  no  basis  was  afforded  to  the  master 
on  which  snch  damages  could  be  computed.  But,  as  the 
master  allowed  damages  only  for  the  reduction  of  prices  on 
the  locks  sold  by  the  plaintiff,  and  as  the  essential  feature  of 
those  locks  was  the  "  turning  bolt "  device,  and  as  an  essential 
feature  of  the  infringing  locks  was  the  infringing  **  tominp 
bolt  "  device  in  them,  and  as  the  plaintiff  could  not  sell  hia 
"  turning  bolt "  device  unless  it  was  embodied  in  a  lock,  and 
as  he  was  thereby  enabled  to  make  his  profit  on  the  entire 
lock,  and  as  he  was  deprived,  by  the  acts  of  the  defendant  in 
selling  at  low  prices  locks  containing  the  patented  "  turning 
bolt "  device,  of  the  profit  he  would  otherwise  have  made  on 
the  locks  which  he  actually  sold  containing  the  "  turning 
bolt "  device,  it  seems  plain  that  the  defendant's  infringe- 
ment must  be  held  to  have  caused  the  entire  loss  of  the 
plaintiff  by  the  reduction  of  prices,  after  allowing  a  proper 
sum  for  any  other  patented  device  contained  in  the  defend- 
ant's locks  and  for  any  other  causes  which  gave  to  the  de- 
fendant an  advantage  in  selling  its  locks.  This  is  the  basis 
on  which  the  master  proceeded,  and  it  seems  to  me,  on  a  con- 
sideration of  the  evidence,  that  the  master  has  made  all 
proper  allowances  and  has  arrived  at  a  correct  conclusion  in 
fixing,  as  damages,  one-half  of  the  amount  of  reduction  in 
prices. 

The  plaintiff,  as  the  owner  of  the  patent,  is  entitled  to 
recover  the  damages  in  this  case.  He  may  be  accountable 
to  his  copartner  for  a  part  of  them,  but  the  copartner 
could  not  sue,  on  the  patent,  for  such  damages  or  any  part  of 
them. 

Exceptions  2,  3  and  4  are  overruled,  as  immaterial.  The 
other  exceptions  are  overruled  on  the  merits. 

Edmund  Wetmore  and  George  T.  Curtis^  for  the  plaintiff. 

Frederic  H.  Betts^  for  the  defendant. 
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James  Sabgent 
The  Tale  Lock  Manufacturing  Company.    In  Equity. 

The  interlocutory  decree  in  a  suit  in  equity  for  the  infringement  of  a  patent, 
referred  it  to  a  master  to  take  an  account  of  the  plaintifTs  damages  and  of 
the  defendant's  profits.  The  master  reported  that  there  were  no  damages 
and  no  profits,  but  that  the  plaintiff  was  entitled  to  a  compensation  for  the 
nee  of  his  patent  by  the  defendant.  It  appeared  that  the  use  of  the  patent 
restored  the  salable  character  of  the  article  the  defendant  made,  and  thus 
saved  the  defendant  from  loss :  Held,  that  the  money  yalue  of  such  advantage 
could  be  reooTered,  as  compensation. 

Opinions  and  estimates  as  to  such  value  are  not  competent  evidence. 

The  amount  paid  by  the  defendant  for  a  license  to  use  another  patented  inven- 
tion, which  he  used  after  he  ceased  to  infringe  the  plaintiff's  patent  and  in 
SDbsdtution  for  the  plaintiffs  device,  was  held  to  be  the  proper  measure  of 
the  value  of  the  invention  to  the  defendant. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  October  29th,  IS19.) 

Blatohford,  J.  By  the  interlocutory  decree  in  this  case, 
it  was  referred  to  the  master  "  to  ascertain,  and  take  and  state 
and  report  to  the  Court,  an  account  of  the  damage  sustained 
by  the  complainant,  and  of  the  gains,  profits  and  advantages 
which  the  said  defendant  has  received,  or  which  Lave  arisen 
or  accrued  to  it,  since  the  4th  day  of  January,  1870,  from  in- 
fringing the  said  exclusive  rights  of  the  complainant  by  the 
manufacture,  use  or  sale  of  the  said  improvements  set  forth 
and  described  in  said  letters  patent." 

The  master  reports,  that,  in  the  summer  of  1869,  the 
plaintiff  had  picked  a  lock  of  the  defendant's  in  a  safe ;  that 
this  made  it  necessary  to  discover  a  device  to  protect  such 
lock ;  that  the  plaintiff  then  invented,  for  such  purpose,  the 
device  covered  by  the  patent  in  suit ;  that  this  accounting  is 
upon  such  patent ;  that  the  device  so  patented  was  of  no  use 
or  benefit  to  the  plaintiff  in  the  manufacture  of   his  own 
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locks,  and  was  of  no  use  or  benefit  to  any  manufacturers  of 
locks  other  than  the  defendant ;  that  the  plaintiff  never  parted 
with  his  patent,  or  any  interest  in  it,  or  granted  any  liceDse 
under  it ;  that  it  is  not  a  question  of  damages,  for  the  plaint- 
iff did  not  make,  or  sell,  or  license  others  to  use,  his  inven- 
tion ;  that  it  is  not  a  question  of  profits,  because  none  have 
been  shown,  as  such ;  and  that  it  is  a  question  of  compensa- 
tion to  the  plaintiff,  for  the  benefit  derived  by  the  defendant 
from  the  use  of  his  invention.  The  master  then  sets  forth, 
that  a  witness,  Munger,  estimated  the  value  of  the  plaintiffs 
device  to  the  defendant  at  $10  per  lock,  for  the  double  dial 
and  No.  2  locks,  and  $5  for  No.  3 ;  and  he  also  sets  forth  the 
testimony  of  a  witness,  Cady,  as  to  the  value  of  the  plaintiffs 
device  to  the  defendant ;  and  he  adds,  that  the  testimony  of 
those  two  witnesses  does  not  form  a  basis  upon  which  the 
master  can  make  a  computation  of  the  money  value  of  the 
device,  which  the  defendant  should  pay  to  the  plaintiff,  it  be- 
ing the  opinion  and  estimate  only  of  those  witnesses.  The 
master  then  proceeds  to  say :  "  The  defendant,  however, 
offers  a  method  for  calculating  the  value  of  Sargent's  device ; 
for,  in  1872,  it  abandoned  the  use  of  Sargent's  invention,  and 
adopted  the  devices  claimed  in  a  patent  granted  to  Emory 
Stockwell,  dated  July  25th,  1871,  and  for  which  it  pays 
royalty  as  follows :  On  the  double-dial  lock,  per  lock,  $1 ; 
on  the  No.  1,  (old  No. 2,)  75  cents;  on  the  No.  3,  50  cents. 
It  is  fair  to  believe,  that  the  patentee,  Stockwell,  in  accepting 
these  royalties,  was  induced  thereto  by  other  considerations 
than  the  actual  value  of  his  invention.  He  had  been,  for  a 
long  time  prior  to  his  invention,  was  then,  and  still  is,  in  the 
employment  of  the  defendant  company.  His  time,  paid  for 
by  the  company,  had  been  frequently  employed  in  experiment- 
ing for  its  benefit.  His  relations  with,  and  continued  employ- 
ment by,  the  defendant  company,  must  have  controlled  the 
bargain  made  with  it  for  its  use  of  his  said  invention.  What 
value  or  what  amount  should  be  added  to  the  royalty  paid 
Stockwell,  to  represent  these  considerations  ?  We  have  two 
factors,  one  knowu,  i.  e.j  the  money  value  paid  Stockwell ; 
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the  other  unknown,  i.  e.y  the  consideration  inducing  Stockwell 
to  accept  the  same.  Judge  McKennan,  of  the  Third  Circuit, 
in  his  opinion  on  the  coming  in  of  the  master's  report,  in  the 
case  of  WitheriU  v.  The  New  Jersey  Zinc  Company,  said,  in 
substance,  that,  where  there  were  two  factors,  the  value  or 
proportion  of  one  of  which  was  known,  and  the  other  un- 
known, and  which  cooperated  with  each  other,  they  must 
necessarily  be  treated  as  co-equal  in  their  contribution  to  the 
joint  resnlt.  Following  this  principle,  I  am  of  the  opinion, 
that,  to  the  royalties  paid  to  Stockwell,  (a  known  factor,) 
there  should  be  added  an  equal  amount  to  represent  the  con- 
siderations (an  unknown  factor)  which  caused  him  to  accept 
those  royalties,  to  determine  the  fair  value  of  his  (Stockwell's) 
invention.  As  the  defendant  company  used  the  invention  of 
the  complainant  until  the  discovery  of  Stockwell,  it  seems 
equitable  to  allow  complainant,  for  the  use  of  his  patented 
device,  an  amount  equal  to  the  value,  above  shown,  of  Stock- 
well's  subsequent  invention,  during  the  period  his  device  was 
used  by  the  defendant.  I,  therefore,  find,  that  the  complain- 
ant should  recover  from  the  defendant  company,  as  follows  : 
On  260  double-dial  locks,  $2  per  lock,  $500  ;  on  31  No.  1  locks, 
$1  50  per  lock,  $46  50 ;  on  255  No.  3  locks,  $1  per  lock,  $255 ; 
total,  $801  50." 

The  plaintiff  excepts  to  the  finding  of  the  master,  that 
the  testimony  of  the  witnesses  Hunger  and  Cady  does  not 
form  a  basis  upon  which  the  master  can  make  a  computation 
of  the  money  value  of  the  device,  which  the  defendant  should 
pay  to  the  plaintiff,  for  the  reason  that  the  estimate  and  opin- 
ion of  experts  is  competent  evidence  of  value  in  cases  like  the 
present.  The  plaintiff  also  excepts,  in  that  the  master  bases 
his  finding  of  the  tmount  due  the  plaintiff  on  the  royalty  al- 
lowed Emory  Stockwell,  and  the  circumstance  of  Stockwell's 
employment  by  the  defendant,  as  set  forth  in  the  report,  and 
does  not  take  into  consideration  not  only  the  said  circumstance, 
but  the  opinions  of  the  witnesses  Munger  and  Cady,  and  the 
other  circumstantial  evidence  in  the  case  relating  to  the  re- 
quirements of  the  market,  the  effect  of  the  plaintiff's  picking 
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of  the  defendant's  lock,  the  impossibility  of  substituting  any 
other  device,  except  the  patented  device,  to  serve  the  same 
purpose,  during  the  period  when  said  patented  device  was 
used  by  the  defendant,  and  all  the  other  evidence  introduceJ 
by  the  plaintiff.  The  plaintiff  also  excepts  to  the  finding  of 
the  master,  that  the  compensation  due  to  the  plaintiff  is 
$801  SO,  for  the  aforesaid  reason,  and  because  it  is  calculated 
without  taking  into  consideration  all  the  evidence  and  circum- 
stances tending  to  prove  and  establish  the  actual  amount  due 
from  the  defendant  to  the  plaintiff. 

The  defendant  excepts  to  the  finding  and  report  of  the 
master  awarding  any  "  compensation  "  to  the  plaintiff,  because 
the  master  had  reported  that  the  plaintiff  "  did  not  suffer  any 
damage,"  and  that  no  profits  on  the  part  of  the  defendant 
were  shown,  and  because  the  interlocutory  decree  only  au- 
thorized the  master  to  assess  damages  and  take  an  account  of 
profits,  and  the  master  had  no  jurisdiction  or  power  to  esti- 
mate, find  or  report  what  he  deemed  a  compensation  to  the 
plaintiff.  The  defendant  also  excepts  because  the  master  re- 
ports that  any  compensation  to  the  plaintiff  could  be  measured 
by  the  amount  of  royalty  paid  by  the  defendant  to  Stockwell 
for  the  use  of  his  patented  device.  It  also  excepts  to  so  much 
of  the  report  as  states  that  any  amount  or  value  should  be 
added  to  the  royalty  paid  to  Stockwell ;  and  to  so  much  of 
the  report  as  states  that  there  were  any  considerations  induc- 
ing Stockwell  to  accept  the  royalty  specified  as  paid  to  him, 
other  than  the  mere  payment  thereof ;  and  to  the  finding,  that 
the  plaintiff  should  recover  from  the  defendant  the  sum  re- 
ported, or  any  sum. 

The  master  was  right  in  reporting  a  compensation  to  the 
plaintiff.  Such  compensation  was  either  damages  to  the 
plaintiff  or  advantage  to  the  defendant.  It  was  the  value  of 
the  use  of  the  invention  to  the  defendant.  The  defendant's 
lock  became  unsalable,  and  the  use  of  the  plaintiff's  patented 
device  restored  its  salable  character.  By  using  such  device 
the  defendant  was  saved  from  loss.     This  was  an  advantage 
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which,  on  proper  evidence,  may  be  measured  by  a  money  value, 
and  recovered.     {Cawood  Patent^  4  Oito^  695, 710.) 

I  think  the  master  was  right  in  rejecting  the  estimate  of 
the  witness  Hunger,  and  the  general  evidence  of  the  witness 
Cady.  I  also  think,  that,  under  the  circumstances  of  this  case, 
the  proper  measure  of  the  value  of  the  invention  to  the  de- 
fendant was  the  amount  it  paid  Stockwell  for  a  license  under 
his  patent,  and  that  there  is  no  sufficient  ground,  in  the  evi- 
dence, for  adding  anything  to  that  amount.  The  amount  of 
the  plaintiff's  recovery  must  be  limited  to  $400  75.  The 
plaintiffs  exceptions  are  disallowed.  Exceptions  one,  two 
and  five  of  the  defendant  are  disallowed,  and  exceptions  three 
and  four  of  the  defendant  are  allowed. 

Edmund  Wetmore  and  Oeorge  T.  Curtis,  for  the  plaintiff. 

Frederic  H.  BeUs,  for  the  defendant. 


Halbebt  S.  Gbeenleaf 
The  Tale  Lock  Manufactubing  Company.     In  Equity. 

Id  this  case,  the  report  of  the  master  as  to  the  amoant  of  damages  sustained  by 
the  plaintiff,  bj  the  infringement  of  his  patent,  was  set  aside,  on  the  ground 
that  what  he  had  reported  as  an  established  license  fee  was  not  shown  to  have 
been  such. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  October  29th,  1879.) 

Blatchford,  J.  The  accounting  in  this  case  relates  to  the 
infringement  of  the  first  claim  of  the  plaintiff's  patent,  in 
making  and  selling  safe  locks,  and  of  the  fonrth  claim,  in 
making  and  selling  bank  locks.     The  master  says :  "  The  com- 
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plainant  has  snccessf ullj  prosecuted  infringers  of  these  claimsy 
and,  in  one  case,  for  infringement  of  the  fourth  claim,  in  the 
manufacture  and  sale  of  bank  locks,  a  settlement  was  arrived 
at,  and  the  infringer,  one  George  Damon,  of  Boston,  was  li- 
censed at  $20  per  lock.  Several  suits  against  infringers  of  the 
first  or  '  key-changing  tumbler  ^  claim  of  this  patent  were  ako 
successfully  prosecuted  by  complainant  and  settlemeDt  ob- 
tained. One  of  such  infringers,  Timothy  J.  SnlliTan,  of 
Albany,  after  settlement  for  past  infringement,  was  granted 
a  license  under  this  patent  and  the  patent  granted  to  Ly- 
man F.  Hunger,  known  as  the  Munger  patent  wheel,  owned, 
or  owned  in  part,  by  complainant,  at  a  license  fee  of  $500  per 
year  for  the  privilege  of  making  76  locks  per  year,  that  is, 
$6  66  per  lock,  and,  if  he  manufactured  more  than  75  locks 
in  a  year,  he  was  to  pay  $10  per  lock.  Of  the  licenses  grant- 
ed by  complainant  under  this  and  the  Hunger  patent^  two- 
thirds  of  the  royalty  received  was  allowed  to  the  Hunger  pat- 
ent and  one-third  to  the  Eosner  patent,  on  which  this  suit  is 
brought.  Under  this  division  of  royalty,  the  license  fee  on 
bank  locks,  for  the  use  of  the  Eosner  patent,  would  be  $6  66 
per  lock ;  and  on  the  fire-proof  safe  locks,  taking  the  smaller 
license  fee  of  $500  a  year,  for  75  locks,  $2  22  per  lock.  These 
licenses  form,  in  my  opinion,  under  the  decision  of  the  Sn. 
preme  Court  in  BurdeU  v.  Denig^  (2  OUo^  716,  719,)  the  mea- 
sure of  damages  which  the  complainant  is  entitled  to  recover 
from  the  defendant  for  its  infringement  of  this  patent.  I, 
therefore,  find  that  the  complainant  should  recover  from  the 
defendant  the  sum  of  $6  66  per  lock  on  536  bank  locks, 
$3,569  76,  and  $2  22  on  2,999  fire  proof  safe  locks,  $6,65778 
—in  all,  $10,227  54." 

The  defendant  excepts  to  the  finding  that  the  settlements 
arrived  at  with  Damon  and  Sullivan,  or  either  of  them,  were 
any  measure  of  the  damages  which  the  plaintifiE  should  re- 
cover from  the  defendant,  whereas  the  master  should  have  re- 
ported that  no  established  license  fee  was  shown  to  have  ex- 
isted for  the  use  of  the  plaintiffs  invention,  and  that  the  dam- 
ages could  not  be  ascertained  by  reference  to  any  license  fee 
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or  settlement.  The  defendant  also  excepts  to  the  report  be- 
cause the  master  reports  the  snm  assessed  as  damages,  not- 
withstanding the  fact  that  the  master  has  not  found  or  re- 
ported that  the  plaintiff  had  any  established  license  fee  or  fees 
for  the  nse  of  the  patented  invention,  and  notwithstanding 
the  fact  that  it  was  conceded  that  the  settlements  npon  which 
his  finding  was  based  were  exceptional  cases,  nnlike,  and  in- 
applicable to,  the  case,  or  the  situation  and  condition,  of  the 
defendant,  and  notwithstanding  the  fact  that  the  plaintiff 
himself  testified  that  he  had  no  established  license  fee  and 
Dever  intended  to  establish  one,  and  notwithstanding  the  fact 
that  the  alleged  settlements  on  which  the  said  finding  is  based 
were  manifestly  inapplicable  to  the  case  of  the  defendant,  or 
any  rule  of  damage.  It  further  excepts  to  the  report  for  that 
the  rule  and  amount  of  damage  derived  from  following  the  ex- 
ceptional settlements  upon  which  it  is  based,  give  to  the  plaint- 
iff more  than  his  actual  damage ;  and  for  that  the  prices  and 
amounts  imposed  upon  the  defendant,  by  following  said  ex- 
ceptional settlements,  are  plainly  extravagant  and  ruinous,  and 
more  than  the  actual  damage  of  the  plaintiff,  and  impossible 
to  have  been  realized  or  received  by  the  plaintiff  as  license 
fees  from  such  a  business  as  the  defendant's,  and  impossible 
to  have  been  paid  in  the  course  of  business  by  the  defendant ; 
and  for  that  the  master  erred  in  reporting  that  the  sum  of 
$10,227  54,  or  any  other  sum,  should  be  recovered  by  the 
plaintiff  from  the  defendant ;  and  for  that  the  master  erred 
in  not  reporting  that  no  profits  and  no  damages  were  shown. 

I  think  that  the  defendant's  exceptions  must  be  allowed 
and  the  report  be  set  aside,  and  the  case  be  referred  back  to 
the  mafiter,  for  further  consideration  and  report,  either  with 
or  without  additional  evidence,  as  he  may  determine.  The 
evidence  does  not  show  that  any  established  license  fee  was 
proved  in  respect  to  either  of  the  devices.  The  report  is  not 
on  the  basis  of  profits.  It  is  on  the  basis  of  damages.  The 
amount  awarded  seems  to  me  to  exceed  the  actual  damage,  on 
any  fair  view  of  the  case.  The  views  set  forth  in  Black  v. 
Munson,  (14  Blatchf.  C.  C.  R.,  285,)  show,  that,  on  the  evi- 
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deuce  in  this  case,  no  fixed  and  established  license  fee  csa  be 
held  to  have  been  proved  by  the  plaintiflf,  or  any  fee  which 
can  be  properly  taken  as  a  measure  of  the  actual  damage  sus- 
tained by  the  plaintiff. 

Edmund  Weimar e  and  George  T,  Curtisy  for  the  plaintiff. 

Frederic  H,  Betts,  for  the  defendant. 


Oliveb  S.  Garretson 

V8, 

Charles  B.  Clark  and  others.      In  EgunT. 

An  allowance  is  not  proper,  in  a  bill  of  costs,  in  this  Coart,  of  a  soUcitor's  fee 
for  an  overruled  exception  to  a  master's  report,  because,  under  Rule  84,  io 
Equity,  no  standing  rule  has  ever  been  made  by  this  Court  on  the  snbjeci, 
and  because  no  allowance  for  such  fee  is  found  in  §  824  of  the  Revised  SUt^ 
utes  of  the  United  States. 

(Before  BLATonposn,  J.,  Northern  District  of  New  York,  October  80th,  1879.) 

Blatohford,  J.  In  this  case  the  Court  overruled  all  the 
exceptions  taken  by  the  plaintiff  to  the  master's  report,  and 
awarded  costs  to  the  defendants  for  all  proceedings  upon  the 
reference  to  the  master  and  subsequent  thereto.  (15  Blatchf, 
61  G.  H.y  70.)  In  the  bill  of  costs  presented  by  the  defend- 
ants to  the  clerk  for  taxation,  there  was  a  charge  of  $25  for 
each  of  the  exceptions  overruled.  The  clerk  declined  to  tax 
such  charge.  The  defendants  now  move  for  an  order  direct- 
ing the  clerk  to  allow  and  tax,  as  a  part  of  the  defendants' 
costs,  the  sum  of  $25  for  each  of  said  exceptions,  or  such 
other  sum  therefor  as  shall  seem  reasonable  and  just. 

In  March,'184:2,  the  Supreme  Court  promulgated  Bole  8i, 
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of  the  Rules  of  Practicfe  for  the  Courts  of  Equity  of  the 
United  States,  in  the  following  words :  "  And  in  order  to 
prevent  exceptions  to  reports  from  being  filed  for  frivolouft 
causes,  or  for  mere  delay,  the  party  whose  exceptions  are 
overruled  shall,  for  every  exception  overniled,  pay  costs  to^ 
the  other  party,  and  for  every  exception  allowed  shall  be  en~ 
titled  to  costs,  the  costs  to  be  fixed  in  each  case  by  the  Court,, 
by  a  standing  Rule  of  the  Circuit  Court."  No  standing  Rule 
of  this  Court  has  ever  been  made  on  this  subject.  There  is 
no  authority  for  this  Court  to  impose  any  costs  in  this  case, 
under  Rule  84,  except  in  pursuance  of  a  standing  Rule,  pre- 
viously made.  Moreover,  under  section  823  of  the  Revised 
Statutes  of  the  United  States,  which  is  a  re-enactment  of  a 
provision  in  section  1  of  the  Act  of  February  26th,  1853^ 
(10  U.  S.  Stat,  at  Large^  161,)  no  other  compensation  to 
attorneys  and  solicitors  in  the  United  States  Courts  can  be 
taxed  and  allowed  against  a  party  to  a  cause  than  that  pre- 
scribed by  statute.  No  specific  allowance  of  a  solicitor's  fee 
in  respect  of  exceptions  overruled  is  prescribed  by  statute, 
and,  therefore,  none  can  be  allowed.  The  only  fees  or  com- 
pensation which  can  be  taxed  in  this  case  in  favor  of  the  de- 
fendants are  what  is  found  specifically  set  forth  in  section 
824  of  the  Revised  Statutes  or  some  other  statutory  pro- 
vision. 

The  motion  is,  therefore,  denied. 


James  A,  AUen^  for  the  plaintiff. 
F.  A.  Macomber^  for  the  defendants. 
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The  Untted  States  vs.  David  J.  Naols  and  othsbs. 

The  &ct  that  an  indictment  agiuDst  a  person  has  been  quashed  becanae  of  in- 
sufficient averments  is  no  ground  for  qnashing  an  information  snhseqoentlj 
filed  by  the  District  Attorney  against  the  same  person  for  the  same  offeDce. 

It  is  no  objection  to  an  ioformalion  filed  in  open  Coart  by  the  sworn  asdsUnt 
of  the  District  Attorney,  that  the  signature  of  the  District  Attorney  to  tin 
information  was  written  by  such  assistant  by  virtue  of  a  general  authoriij 
conferred  upon  him  by  the  District  Attorney. 

(Before  Bknedict,  J.,  Southern  District  of  New  York,  November  Sd,  1879.) 

Benedict,  J.  The  fact  that  these  same  defendants  were 
indicted  by  the  Grand  Jury  for  the  same  offence  described  in 
this  information,  which  indictment  was  quashed  because  of 
insufficient  averments,  affords  no  ground  whatever  upon 
which  to  ask  that  this  information  be  quashed.  The  District 
Attorney  had  the  right  to  proceed  by  information  notwith- 
standing the  fact  that,  on  a  former  occasion,  he  had  elected  to 
proceed  by  indictment  and  had  submitted  the  case  to  the 
consideration  of  a  Grand  Jury. 

It  is  no  objection  to  an  information  filed  in  open  Court 
by  the  sworn  assistant  of  the  District  Attorney,  that  the  sig- 
nature of  the  District  Attorney  attached  to  the  information 
was  written  by  such  assistant,  by  virtue  of  a  general  author- 
ity conferred  upon  him  by  the  District  Attorney* 

The  motion  to  quash  the  information  is  denied. 

Suthetiand  Tenney^  {Assistant  District  Attorney^)  for  the 
United  States. 

Augustus  F.  Bays^  for  the  defendant. 
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Theodobb  M.  Davis,  as  Beceiyeb  of  the  Ooean  National 
Bank  in  thb  Citt  of  New  Yobk,  Plaintiff  in  ebrob 

Calvin  A.  Stevens,  as  Exboutob  of  Calvin  Stevens,  de- 
ceased, Defendant  in  ebbob. 

A  purchaser  of  stock  in  a  national  bank,  who,  to  conceal  hie  ownership  and 
escape  indiyidaal  responsibility,  causes  it  to  be  transferred  to  another  person 
pecaniarily  irresponsible,  is,  so  long  as  he  remains  the  actual  owner,  a  share- 
holder, within  the  meaning  of  §  12  of  the  Act  of  June  8d,  1864,  (18  U,  S, 
Stat  at  Large,  102,)  now  §§  6,189  and  6,161  of  the  Bevised  Statutes  of  the  ^ 
United  States,  and  liable  as  such. 

(Before  Wattb,  Ch.  J.,  Southern  District  of  New  York,  Noyember  6th,  1879.) 

Watte,  Ch.  J.  This  was  a  snit  at  law  bj  the  receiver  of 
an  insolvent  national  bank  to  enforce  the  individual  liability 
of  an  alleged  shareholder,  under  section  5,151  of  the  Eevised 
Statutes.  The  bank  failed  December  12th,  1871,  and  it  is 
conceded  that  Calvin  Stevens,  the  decedent,  did  not  then  ap- 
pear on  the  books  as  a  shareholder,  and  had  not  appeared  as 
such  since  October  29th,  1870.  On  that  day  one  hundred 
and  seventeen  shares  stood  in  his  name,  which  he  caused  to 
be  transferred  to  one  Elston,  an  irresponsible  person,  and  a 
porter  in  the  oflSce  of  his  New  York  broker.  At  the  time  of 
this  transfer,  so  far  as  appears  from  the  evidence,  there  was 
no  suspicion  of  the  insolvency  of  the  bank,  and  it  remained  in 
good  credit  for  more  than  a  year  afterwards.  Subsequently, 
Stevens  made  other  purchases  of  the  stock  of  the  bank  and 
sometimes  made  sales.  His  purchases  were  put  to  the  credit 
of  Elston  on  the  stock  books,  and,  to  meet  his  sales,  he,  act- 
ing as  the  agent  of  Elston,  under  a  powor  of  attorney  for  that 
purpose,  caused  the  necessary  transfers  to  be  made  from  the 
same  account.    On  the  22d  of  November,  1871,  there  stood 
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to  the  credit  of  Elston,  on  the  books,  one  hundred  and  sixty- 
one  shares,  for  which  a  formal  certificate  was  issued  in  bk 
name,  and  delivered  to  Stevens,  as  his  agent.  It  did  not  ap- 
pear, from  the  testimony,  that  any  of  the  shares  which  once 
stood  in  Stevens'  name  were  included  in  this  certificate.  The 
account  on  the  books  remained  unchanged  from  that  time 
until  the  failure. 

Upon  this  state  of  facts,  the  Court  below  directed  a  ver- 
dict in  favor  of  the  defendant ;  and  the  single  question  now 
presented  is,  whether  that  was  right.  For  all  the  purpoeeu 
of  this  inquiry  it  must  be  assumed,  that,  as  between  Stevens 
and  Elston,  Stevens  was  the  real  owner  of  the  stock.  Clearly, 
the  evidence  tended  to  prove  that  fact,  and  there  was  enough 
to  make  it  wrong  to  take  the  question  from  the  jury.  There 
is  no  pretense  that  Elston  did  not  give  his  assent  to  the  tranfl- 
fer  to  him  on  the  books.  This  made  him  liable  as  a  share- 
holder. (  Upton  V.  Trihilcoch^  91  0.  S,^  48 ;  Webster  v.  Vptmy 
Id.,  65 ;  PuUman  v.  Upton,  96  U.  8.,  328.)  The  pomt  to  be 
decided  now  is,  whether,  in  an  action  at  htw,  by  a  receiver  of 
the  bank,  the  real  owner  of  stock  in  a  national  bank,  standing, 
by  his  procurement,  in  the  name  of  another,  and  never  having 
been  in  his  own  name  on  the  books,  can  be  charged,  as  a  share- 
holder, with  the  statutory  liability  for  debts. 

The  banking  Act,  (Act  of  June  3d,  1864,  13  U.  S.  StaL 
at  Large,  106,  sec.  6,  now  Hev.  Stat,  sec,  6,134,)  provides,  that 
the  certificate  of  organization  shall  specify,  among  other 
things,  '^  the  names  and  places  of  residence  of  the  sharehold- 
ers, and  the  number  of  shares  held  by  each  of  them."  Sec- 
tion 12  of  the  original  Act  is  as  follows :  "  That  the  capital 
stock  of  any  association  formed  under  this  Act  shall  be  di- 
vided into  shares  of  one  hundred  dollars  each,  and  be  deemed 
personal  property,  and  transferable  on  the  books  of  the  aseo- 
ciation  in  such  manner  as  may  be  prescribed  in  the  by-lawa 
or  articles  of  association  ;  and  every  pcireon  becoming  a  share- 
holder by  such  transfer  shall,  in  proportion  to  his  shares,  suc- 
ceed to  all  the  rights  and  liabilities  of  the  prior  holder  of  such 
shares,  and  no  change  shall  be  made  in  the  articles  of  associa- 
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tion  by  which  the  rights,  remedies  or  secnrity  of  the  existing 
creditors  of  the  association  shall  be  impaired.     The  share- 
holders of  each  association  formed  under  the  provisions  of 
this  Act    ♦    *    *    shall  be  held  individnallj  responsible, 
equally  and  ratably,  and  not  one  for  another,  for  all  contracts, 
debts^  and  engagements  of  snch  association,  to  the  extent  of 
the  amonnt  of  their  stock  therein  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  shares ;    *     *     *" 
In  the  Kevised  Statutes  these  provisions  are  separated  and 
reproduced  as  sections  5,139  and  6,151,  but,  for  the  purposes 
of  construction,  they  are  to  be  considered  together.    {Rev. 
Stat.,  see.  6,600.)    Section  63  of  the  original  Act,  (now  Rev. 
Stat.,  sec.  5,153,)  provides,  ^'that  persons  holding  stock  as 
executors,  administrators,  guardians  and  trustees  shall  not  be 
personally  subject  to  any  liabilities  as  stockholders ;  but  the 
estates  and  funds  in  their  bands  shall  be  Uable  in  like  manner 
and  to  the  same  extent  as  the  testator,  intestate,  ward,  or  per- 
son interested  in  said  trust  funds  would  be,  if  they  were  re- 
spectively living  and  competent  to  act  and  hold  tlie  stock  in 
their  own  names."     Section  40,  (now  Rev.  Stdt.^  see.  5,210,) 
requires,  that  a  full  and  correct  list  of  the  names  and  resi- 
dences of  all  the  shareholders  shall  be  at  all  times  kept  in  the 
office  where  the  business  of  the  association  is  transacted,  sub- 
ject to  the  inspection  of  shareholders  and  creditors,  and  that 
a  verified  copy  of  this  list  must  be  transmitted  to  the  Comp- 
troller of  the  Currency. 

Under  these  provisions  of  the  law,  it  is  contended,  that 
the  registered  shareholders  alone  can  be  charged  with  the 
statutory  liability,  and  that  an  assignee  of  stock  does  not 
make  himself  responsible  unless  he  accepts  an  actual  transfer 
in  his  own  name  on  the  books.  As  has  just  been  seen,  the 
registered  holder  is  liable.  By  holding  himself  out  to  the 
world  as  owner,  as  he  does  when  he  permits  his  name  to  ap- 
pear to  that  effect  on  the  books  kept  for  the  information  of 
shareholders  and  creditors,  he  estops  himself  from  denying 
that  he  is  in  fact  what  he  represents  himself  to  be.  The 
question  still  remains,  however,  whether  the  person  for  whom 
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the  registered  owner  holds  the  stock,  if  actually  the  owners 
may  not  also  be  liable. 

The  Supreme  Cqurt,  at  its  last  term,  held,  in  National 
Bank  v.  Caae^  (99  U.  S.,  628,)  that  if  a  registered  owner 
transferred  his  stock  in  a  failing  corporation  to  an  irrespon- 
sible person,  for  the  mere  purpose  of  escaping  liability,  or  if 
his  transfer  was  colorable  only,  the  transaction  was  void  as 
against  creditors.  At  the  same  time,  in  Case  y.  Marchandy 
(not  reported,)  an  effort  was  made  to  charge  Marchand  with 
liability  as  the  real  owner  of  stock  standing  in  the  name  of 
one  Lubie,  the  allegation  being  that  Marchand,  having  bought 
the  stock  from  one  Keenan,  caused  it  to  be  transferred  to  Lu- 
bie, for  the  purpose  of  concealing  his  ownership  and  avoiding 
liability  under  the  Act  of  Congress.  The  Court  decided  the 
case  on  the  ground  that  the  evidence  was  not  sufficient  to 
show  the  actual  ownership  of  Marchand,  but  there  is  nowhere 
an  intimation  that,  if  the  facts  had  been  as  alleged,  the  action 
might  not  be  sustained. 

The  present  case  shows  that  Stevens  bought  the  stock 
from  registered  owners,  and  took  assignments  of  their  certifi- 
cates, with  authority  to  complete  the  transfers  on  the  books. 
As  between  Stevens  and  the  vendors  this  made  Stevens  &e 
owner.  At  that  time  the  vendors  could  have  registered  their 
transfers,  and  thus,  while  relieving  themselves  from  liability, 
charged  Stevens.  {Webster  v.  Upton^  91  U.  /SI,  65.)  If  Ste- 
vens had  omitted  to  register  the  transfer,  and  on  that  account 
his  vendors  had  been  compelled,  as  registered  owners,  to  re- 
spond to  their  statutory  liabilities  for  debts,  I  cannot  think 
there  would  be  a  doubt  of  their  right  to  call  upon  him  to  re- 
imburse them  for  the  money  so  paid.  The  reason  is  obvious. 
While  the  vendors  were  the  registered  owners,  Stevens  was 
the  actual  "  shareholder,"  and  the  money  paid  by  the  vendors 
would  have  been  for  his  use  and  recoverable  from  him  as  such. 

Stevens,  by  his  transfers  on  the  books,  undoubtedly  re- 
leased his  vendors  from  aU  future  liability,  because,  as  to 
them,  the  transfers  were  "  out  and  out,"  in  the  language  of 
the  English  cases,  and  not  colorable  only.  They  retained  no 
interest  whatever,  and  Elston,  the  registered  transferee,  al- 
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though  pecuniarily  irresponsible,  was  capable  in  law  of  assum- 
ing the  obligations  of  a  shareholder.  As  between  Stevens 
and  Elston,  however,  Stevens  was  the  real  owner,  and  Elston 
hiB  authorized  representative  in  the  bank.  As  such  represen- 
tative, Elston  could  vote  the  stock  at  elections  and  receive 
and  receipt  for  dividends.  So,  .too,  he  could  sell  and  transfer 
the  stock  on  the  books,  and  such  sale  and  transfer  to  a  bona 
fide  purchaser  would  pass  the  title,  free  from  any  claim  of 
Stevens.  Neither  would  the  bank,  under  ordinary  circum- 
stances, be  liable  to  Stevens  for  permitting  the  transfer  to  be 
made.  So  far  as  Elston  was  concerned,  the  transfer  to  him 
was  colorable  only ;  and  it  is  apparent  that  the  only  object 
Stevens  had  in  causing  it  to  be  made  was  to  conceal  his  own- 
ership, and  thus,  if  possible,  escape  all  statutory  liability. 
Such  being  the  case,  I  am  unable  to  see  how  he  can  occupy 
any  different  position  from  what  he  would  if  the  stock  had 
been  taken  directly  from  his  own  name  on  the  books  and  put 
in  that  of  Ekton.  He  is  still  the  real  owner,  with  Elston  as 
his  agent  specially  authorized  to  hold  for  him  the  legal  title. 
Every  principal  is  responsible  for  the  obligations  of  his  agency. 
The  debt  of  the  agent  is  the  debt  of  the  principal,  and  always 
recoverable  from  the  principal.  By  the  rules  of  law  which 
govern  the  relation  of  principal  and  agent,  the  registry  on 
the  books  in  the  name  of  Elston  was,  as  between  Stevens  and 
Elston,  in  legal  effect,  the  same  as  a  registry  in  the  name  of 
Stevens.  The  obligations  which  Elston  assumed  by  reason  of 
such  registry  were  the  obligations  of  Stevens. 

Assuming,  then,  as  I  must,  for  the  purposes  of  this  case, 
that  the  facts  were  as  they  are  claimed  by  the  plaintiff  to  have 
been,  I  cannot  reach  any  other  conclusion  than  that  Stevens, 
the  decedent,  was,  in  law,  a  " shareholder"  of  the  bank  at  the 
time  of  its  failure,  and,  as  such,  liable  in  this  action.  It  was 
error,  therefore,  to  direct  a  verdict  for  the  defendant. 

The  judgment  of  the  District  Court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


John  E.  Parsons^  for  the  plaintiff  in  error. 
C.  W.  BangBy  for  the  defendant  in  error. 
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SiTSAN  Hamilton 
vs. 
Gilbert  J.  Ejngsbubt  and  Geoegb  T.  Davib.    In  Equttt. 

Three  instraments  relating  to  rights  under  letters  patent,  and  none  of  tbem  par- 
porting  to  grant  anything  more  than  a  license,  were  ezecnted  between  the 
«ame  parties  contemporaneonsly  and  as  parts  of  the  same  tran8acti<Hk.  One 
•of  them  was  recorded  in  the  Patent  Office  and  the  other  two  were  not  A  per- 
son having  purchased  the  right  covered  by  the  recorded  instrumenty  hmaJUt, 
and  without  notice  of  the  unrecorded  instruments:  SeH 

XI.)  That  the  recorded  instrument  was  one  not  required  by  §  11  of  the  Act  of 
July  4th,  1886,  (5  V.  8.  Stat  at  Large,  121,)  to  be  recorded ; 

{2.)  That  the  unrecorded  instrinnents  were  not  required  by  that  statute  to  be 
recorded ; 

{8.)  That  the  instruments  were  all  of  them  valid  as  against  such  purehaeer, 
without  being  recorded  ; 

<4.)  That  such  purchaser  acquired  no  greater  rights  than  were  conveyed  by  ill 
three  of  the  instruments,  construed  together. 

^Before  Blatchford,  J.,  Northern  District  of  New  York,  November  7th,  1879.) 

Blatchfobd,  J.  This  suit  is  brought  on  letters  patent 
granted  to  Palmer  Hamilton,  December  5th,  1865,  for  "im- 
provements in  saw  mills."  The  bill  alleges  infringement  by 
the  defendants  by  making,  constructing,  using  and  vending 
to  others  to  be  used,  machines  containing  the  patented  inven- 
tion. Palmer  Hamilton,  by  an  instrument  in  writing  exe- 
cuted August  1st,  1866,  conveyed  to  Milton  A.  Hamilton  and 
to  his  legal  representatives  all  the  right,  title  and  interest 
which  he,  the  said  Palmer  Hamilton,  had  in  the  patented  in- 
vention '^  as  it  was,  or  might  be,  applied  to  muley  or  single 
upright  mill  saws."  This  instrument  was  recorded  in  the 
Patent  Office  August  27th,  1866. 

By  an  instrument  in  writing  executed  August  27th,  1866, 
and  recorded  in  the  Patent  Office  October  15th,  1866,  and 
which  recited  the  said  conveyance  from  Palmer  Hamilton  to 
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Milton  A.  Hamilton  as  being  one  of  all  the  right,  title  and 
interest  of  Palmer  Hamilton  in  and  to  the  invention  ^^  as  it  iB 
or  may  be  applied  to  muley  or  single  npright  mill  saws," 
Milton  A.  Hamilton  conveyed  to  Clinton  A.  Lombard  and 
John  Thompson,  as  copartners,  under  the  name  and  style  of 
Lombard  &  Thompson,  "  and  to  their  legal  representatives, 
the  full  and  exclnsive  right  to  nse  and  to  sell  to  be  used  the 
said  saw  hangings,"  (the  invention  patented  being  stated  in 
said  conveyance  to  be  known  as  ^^  Hamilton's  oscillating  and 
reciprocating  saw  hangings,")  "  as  they  are  or  may  be  applied 
to  mnley  or  single  npright  mill  saws,  as  secured  by  the  said 
letters  patent,  for,  to  and  in  the  State  of  New  York,  I  ex- 
cepting and  reserving  the  right  to  manufacture  the  said 
invention  for  myself  and  legal  representatives,"  On  the 
same  27th  of  August,  1866,  and  at  the  same  time,  a  written 
agreement  was  executed  between  Milton  A.  Hamilton  of  the 
first  part  and  Lombard  and  Thompson,  as  copartners  under 
the  name  of  Lombard  &  Thompson,  of  the  second  part, 
which  contained  the  following  language :  "  The  party  of  the 
first  part,  in  consideration  of  the  conditions  hereinafter 
named,  to  be  kept  and  performed  by  the  party  of  the  second 
part,  hereby  agrees  to  furnish  as  many  sets  of  *  Hamilton's 
patent  oscillating  and  reciprocating  saw  hangings '  as  they 
may  nse  or  sell  to  be  used  in  the  State  of  New  York,  as  they 
are  or  may  be  applied  to  single  or  upright  muley  mill  saws, 
as  secured  by  letters  patent  from  the  United  States,  the  said 
party  of  the  second  part  having  the  right  to  use  and  sell  the 
said  patent  saw  hangings  according  to  a  deed  of  assignment 
bearing  even  date  herewith,  upon  which  this  article  is  based, 
and  to  deliver  the  said  machinery ;  *  *  *  the  said  party 
of  the  second  part  agrees  to  pay  to  the  party  of  the  first 
part  sums  of  money  for  the  said  machinery  according  to  the 
following  prices  and  rates  ;  *  *  *  and  the  said  party  of 
the  second  part  further  agrees  that  they  will  not  manufacture 
the  said  machinery  or  its  parts  so  long  as  they  are  supplied 
by  the  said  party  of  the  first  part,  as  above  specified,  or  by 
his  legal  representatives ;  and,  further,  it  is  understood  and 
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agreed  that  the  Baid  second  party  is  not  to  sell  the  said 
machinery  to  be  used  in  any  other  than  the  said  State  of  New 
York."  This  instrument  was  never  recorded  in  the  Patent 
Office.  On  the  same  27th  of  August,  1866,  and  at  the  same 
time,  Milton  A.  Hamilton  executed  and  delivered  to  Lom- 
bard &  Thompson  an  instrument  in  writing,  which  recited 
that  they  had  purchased  and  paid  him  for  certain  rights  in 
"  Hamilton's  patent  oscillating  and  reciprocating  saw  hang- 
ings," and  referred  to  the  said  patent,  and  then  proceeded 
thus  :  "  and  whereas  I,  Milton  A.  Hamilton,  have  also  given 
them,  the  said  Lombard  &  Thompson,  a  certain  contract, 
bearing  even  date  herewith,  for  the  supply  of  the  said  saw 
hangings,  I  reserving  for  myself  and  legal  representatives 
the  right  to  manufacture  the  said  hangings,  now  this  inden- 
ture witnesseth,  that,  in  case  I,  or  my  legal  representatives,  are 
unable,  from  any  circumstance  or  emergency,  to  furnish  the 
said  Lombard  &  Thompson  saw  hangings  according  to  the 
above-mentioned  contract,  I,  for  myself  and  legal  represen- 
tatives, agree  that  the  said  Lombard  &  Thompson  shall  have 
the  right  to  manufacture  the  said  hangings  for  use  in  the 
State  of  New  York.  The  purport  of  this  article  is  to  secure 
to  them  the  said  machinery  against  failure  on  my  part  to  ful- 
fil the  conditions  of  the  said  contract,  which,  being  fulfilled, 
this  is  to  be  null  and  void;  otherwise,  to  be  in  effect" 
This  instrument  was  never  recorded  in  the  Patent  Office. 

Lombard  &  Thompson,  by  an  instrument  in  writing,  exe- 
cuted April  29th,  1868,  and  recorded  in  the  Patent  Office 
August  7th,  1868,  conveyed  to  Robert  P.  Eussell,  Montgom- 
ery Eeese  and  the  firm  of  Strong  &  Woodbury,  in  equal 
shares  of  one-third  each,  "  all  the  right,  title  and  interest 
which  we  have  in  the  said  invention,  as  secured  to  us  by  said 
letters  patent,  for,  to  and  in  the  State  of  New  York."  Eeese, 
by  an  instrument  in  writing  executed  July  18th,  1868,  and 
recorded  in  the  Patent  Office  August  7th,  1868,  conveyed  to 
Eussell  and  the  firm  of  Strong  &  Woodbury,  in  equal  shares 
of  one-half  each,  "  all  the  right,  title  and  interest  which  I 
have  in  the  said  invention,  as  secured  to  me  by  said  letters 
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patent,  for,  to  and  in  the  State  of  New  York."  Strong  and 
Woodbury,  by  an  instrument  in  writing  executed  December 
lOthj  1869,  conveyed  to  the  defendants  in  this  suit  "  all  our 
right,  title  and  interest  therein,  as  secured  by  the  lettera 
patent  and  assignment  before-mentioned,  which  consists  of 
the  right,  title  and  interest  of  the  said  Robert  P.  Russell, 
Heniy  A.  Strong  and  Edmund  F.  Woodbury  to  the  right 
for  the  whole  State  of  New  York,  except  one-half  interest 
held  by  Robert  P.  Russell,  and  the  counties  of  Cayuga  and 
Franklin,  previously  assigned  to  John  Busby  and  Sidney  A. 
Paddock,  respectively." 

The  bill  alleges,  that  Milton  A.  Hamilton,  by  an  instru- 
ment dated  March  20th,  1867,  and  duly  recorded  in  the 
Patent  OflSce,  conveyed  to  Palmer  Hamilton  all  his  right, 
title  and  interest  in  and  to  the  said  patent  and  invention ;  and 
that  the  recorded  conveyance  from  Milton  A.  Hamilton  to 
Lombard  and  Thompson  was  not  intended  by  the  parties 
thereto  to  convey  to  Lombard  and  Thompson  any  right  to 
manufacture  said  invention,  and  that  the  practical  construc- 
tion placed  upon  said  instrument  by  the  acts  of  said  parties 
at  the  time  of  the  execution  thereof  and  subsequently,  was, 
that  the  sole  right  to  manufacture  said  invention  remained  in 
said  Hamilton.  It  also  sets  forth  the  two  unrecorded  instru- 
ments of  August  27th,  1866,  and  avers  that  ever  since  the 
three  instruments  were  executed  the  said  Milton  A.  Hamil- 
ton and  his  assignee  have  been  at  all  times  and  now  are  ready 
and  willing  to  furnish  such  saw  hangings  to  said  Lombard 
and  Thompson  and  to  their  assigns,  and  did  so  furnish  such 
saw  hangings  to  said  Lombard  and  Thompson,  and  that  the 
defendants  have  not  applied  to  the  said  Milton  A.  Hamilton 
or  to  his  assigns  to  be  furnished  with  such  saw  hangings,  but 
have  assumed  to  manufacture  the  same  themselves;  that 
Palmer  Hamilton,  by  an  instrument  dated  April  18th,  1873, 
and  recorded  in  the  Patent  Office,  assigned  to  the  plaintiff  all 
the  right,  title  and  interest  of  him,  the  said  Palmer  Hamil- 
ton, in  and  to  said  invention,  and  also  all  rights  of  action  for 
infringements  of  said  patent  which  had  accrued  to  him,  the 
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said  Palmer  Hamilton ;  and  that  she  is  the  sole  owner  of  said 
invention. 

The  defendants  have  filed  a  plea  to  the  whole  bilL    It 
sets  np  the  coDveyauce  of  Angust  Ist,  1866,  from  Palmer 
Hamilton  to  Milton  A.  Hamilton,  the  recorded  conveyance 
of  Angust  27th,  1866,  from  Milton  A.  Hamilton  to  Lombard 
and  Thompson,  the  conveyance  of  April  i9th,  1868,  from 
Lombard  and  Thompson  to  Unssell,  Eeese  and  Strong  & 
Woodbury,  the  conveyance  of  July  15th,  1868,  from  Eeese  to 
Kussell  and  Strong  &  Woodbury,  and  the  conveyance  of  De- 
cember 19th,  1866,  from  Strong  and  Woodbury  to  the  de- 
fendants.   It  then  avers,  that  the  defendants  ^^  never  made, 
contributed  or  used,  or  vended  to  others  to  be  used,  any  mar 
chine  or  machines,  containing  the  invention  of  said  Palmer 
Hamilton,  described  in  the  letters  patent  in  said  bill  of  com- 
plaint mentioned,  or  any  part  of  such  invention,  prior  to  the 
time  of  the  execution  of  the  said  assignment  from  Strong  & 
Woodbury  to  them,  as  above-mentioned,  excepting  that,  with- 
in a  year  prior  to  the  time  of  said  assignment,  they  manufac- 
tured for  said  Strong  &  Woodbury,  and  at  their  request,  a 
small  number  of  said  machines,  the  exact  number  they  can- 
not state,  and  that,  since  the  time  of  the  execution  of  the 
said  assignment,  these  defendants  have  neither  made,  con- 
structed or  used,   or  vended  to  others   to  be   used,  any 
machine    or    machines   containing    the  said   invention,  or 
any    part   thereof,  excepting    that    they  have    made,  con- 
structed and  vended  to  others  to  be  used  muley  and  single 
upright  mill  saws,  containing  said  invention,  or  some  part 
thereof,  within  the  State  of  New  York,  and  not  elsewhere, 
and  not  in  the  counties  of  Cayuga  and  Franklin  in  the  said 
State,  as  they  lawfully  might,  in  pursuance  of  the  authority 
given  them  by  virtue  of  the  several  assignments  above-men- 
tioned."    The  plea  further  alleges,  that  the  instrument  of 
March  20th,  1867,  from  Milton  A.  Hamilton  to  Palmer  Ham- 
ilton, was  not  recorded  in  the  Patent  Office  until  after  the 
time  when  the  defendants  made  the  purchase  from  Strong  & 
Woodbury,  and  received  from  them  the  assignment  above- 
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mentioned ;  that  the  defendants  never  had  any  notice  of  such 
assignment  from  Milton  A.  Hamilton  to  Palmer  Hamilton, 
until  after  the  commencement  of  this  snit ;  that  the  defend- 
ants made  the  pnrchase  from  Strong  &  Woodbnry,  and  re- 
ceived from  them  the  assignment  above-mentioned,  and  paid 
them  therefor,  in  good  faith,  the  consideration  of  one  thou- 
sand dollars  therein  expressed,  without  any  knowledge  or  no- 
tice that  any  such  assignment  as  that  from  Milton  A.  Hamil- 
ton, above-mentioned,  then  or  ever  existed,  and  in  the  fuU 
belief  that  the  said  assignment  from  Strong  &  Woodbury 
gave  to  the  defendants  a  perfect  title  to  such  interest  in  said 
patent  as  it  purported  to  convey.  The  plea  further  alleges, 
that  the  defendants  have  no  knowledge  or  information  as  to 
what  was  intended  by  the  parties  to  the  assignment  from 
Milton  A.  Hamilton  to  Lombard  &  Thompson,  save  such  as 
is  derived  from  the  language  of  said  assignment,  and  no 
knowledge  or  information  of  the  practical  construction  put 
upon  said  assignment  by  the  acts  of  the  parties,  at  or  subse- 
quent to  the  time  of  the  execution  thereof,  save  such  as  is 
derived  from  the  bill,  and  no  knowledge  or  information,  save 
such  as  is  derived  from  the  bill,  that  Milton  A.  Hamilton  ever 
entered  into  two  or  any  contracts,  as  mentioned  in  the  bill,  or 
any  other  contract  of  any  kind,  except  the  assignment  to 
Lombard  &  Thompson,  and  that  they  never  heard  of  said  two 
contracts,  or  had  any  notice  thereof,  until  they  learned  of  the 
mention  thereof  in  the  bill. 

The  plaintiff  put  in  a  replication  to  the  plea,  and  proofs 
have  been  taken  and  the  case  has  been  beard  thereon.  The  bill 
above-mentioned  is  an  amended  bill.  The  suit  was  before  the 
Court  on  the  original  bill  and  a  plea  thereto,  at  the  June 
Term,  18T8.  {Hamilton  v.  Kingsbury,  15  Blatchf.  C.  C.  H.y 
64.) 

The  pleadings  then  brought  before  the  Court  all  the  in- 
struments now  before  it,  except  the  two  unrecorded  instru- 
ments of  August  27th,  1866.  The  question  then  presented 
for  consideration  was  solely  as  to  the  construction  of  the  re- 
corded conveyance  of  August  27th,  1866,  from  Milton  A. 
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Hamilton  to  Lombard  &  Thompson.  The  Conrt  held,  that, 
nnder  and  by  that  conveyance,  Lombard  &  Thompon  ac- 
quired the  right  to  make,  as  well  as  the  right  to  use  and  to 
sell  to  bensed, ''  the  said  saw  hangings,  as  they  are  or  may  be 
applied  to^muley  or  single  npright  mill  saws,  as  secured  by  the 
said  letters  patent,  for,  to  and  in  the  State  of  New  York,"  suck 
right  to  use  and  to  sell  to  be  used  being  exclusive,  but  the 
grantor  reserving  to  himself  a  right  to  make  in  common  with 
the  grantees.    The  plea  was  allowed. 

On  the  present  pleadings  and  the  proofs  thereunder  it  is 
contended  for  the  plaintifiE^  that,  under  the  three  instruments 
of  August  27th,  1866,  taken  together,  Lombard  &  Thompson 
acquired  no  right  to  make  the  invention,  except  in  a  certain 
contingency,  which  has  never  happened ;  that  the  three  in- 
struments are  contemporaneous  and  are  all  portions  of  the 
same  transaction,  and  must  all  be  read  together  to  determine 
the  intent  of  the  parties  to  the  transaction ;  that  those  three 
instruments  are  consistent  with  no  intention  other  than  the 
one  set  up  in  the  bill ;  that,  if  the  recorded  conveyance  of 
August  27th,  1866,  gives  to  Lombard  &  Thompson  the  right 
to  manufacture,  the  other  two  instruments  have  no  meaning; 
and  that  the  instruments  are  (I)  a  license,  which,  in  terms, 
gives  the  licensees  no  power  to  manufacture ;  (2)  an  agree- 
ment, by  which  the  licensor  agrees  to  furnish  the  hangings 
to  the  licensees  at  fixed  prices,  and  the  licensees  a^ee  that 
they  will  not  manufacture  so  long  as  the  licensor  keeps  his 
agreement ;  (3)  a  permission  from  the  licensor  to  the  licen- 
sees to  manufacture,  in  case  the  licensor  fails  to  perform  his 
agreement. 

It  seems  plain  that  the  three  instruments,  taken  together, 
must  have  the  interpretation  claimed  for  them  by  the  phdnt- 
iff.  But,  the  defendants  contend  that  they  are  honafid4  par- 
chasers,  without  notice  of  any  instrument  but  the  recorded 
conveyance  of  August  27th,  1866,  and  that  they  are  protected 
from  any  unrecorded  agreement  between  Milton  A.  HamU' 
ton  and  Lombard  &  Thompson,  in  the  absence  of  any  actnal 
notice  thereof. 
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The  recording  Act  in  force  when  the  defendants  took  their 
oonvejance  from  Strong  &  Woodbury,  on  the  10th  of  Decem- 
ber, 1869,  was  section  11  of  the  Act  of  July  4th,  1836,  (5  V.  8. 
Stat,  at  La/rge^  121,)  which  provided,  "  that  every  patent  shall 
be  assignable  in  law,  either  as  to  the  whole  interest,  or  any 
undivided  part  thereof,  by  any  instrument  in  writing,  which 
assignment,  and  also  every  grant  and  conveyance  of  the  ex- 
clusive right  under  any  patent,  to  make  and  use,  and  to  grant 
to  others  to  make  and  use,  the  thing  patented,  within  and 
throughout  any  specified  part  or  portion  of  the  United  States, 
shall  be  recorded  in  the  Patent  Office  within  three  months 
from  the  execution  thereof."    It  is  well  settled,  that  mere  li- 
censes, or  contracts  conferring  the  limited  and  not  the  exclusive 
right  to  exercise  some  of  the  privileges  secured  by  the  patent, 
are  not  the  subjects  of  regulation  by  this  statute,  and  that  it 
relates  solely  to  grants  or  conveyances  of  the  exclusive  right, 
or  legal  estate,  vested  in  the  patentee,  which  leave  no  interest 
in  the  patentee  for  the  particular  territory  and  the  particular 
right  to  which  they  relate.  {Curtis  on  Patents^  Sd  ed.y  §  179.) 
Within  this  rule,  the  recorded  conveyance  of  August  27th, 
1866,  from  Milton  A.  Hamilton  to  Lombard  &  Thompson,  is 
not  an  assignment  of  the  whole  interest  in  the  patent,  or  of 
any  undivided  part  thereof,  nor  is  it  a  grant  or  conveyance  of 
the  exclusive  right,  under  the  patent,  to  make  and  use,  and  to 
grant  to  others  to  make  and  use,  the  thing  patented,  within 
and  throughout  any  specified  part  or  portion  of  the  United 
States.    It  is  only  a  license.    It  reserves  to  the  grantor  "  the 
right  to  manufacture  the  said  invention,"  Whatever  right  to 
manufacture  the  grantees  acquired  by  the  face  of  it,  such 
right  was  not  exclusive  in  them.    Therefore,  such  in  strument 
was  not  one  required  to  be  recorded.    Nor  were  the  other 
two  instruments  of  August  27th,  1866,  instruments  which  it 
was  necessary  to  record.    The  recording  of  the  instrument  of 
August  27th,  1866,  which  was  recorded,  was  not  notice  to  the 
defendants  that  they  could  safely  rely  on  the  record,  as  show- 
ing the  whole  transaction  between  the  parties  to  the  instru- 
ment in  respect  to  its  subject-matter.    The  three  instruments 
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were  all  of  them  valid,  without  recording,  as  against  the  de- 
fendants, although  honafide  purchasers  without  actual  notice. 
Although  the  recorded  instrument  of  August  27th,  1866,  maj, 
on  its  face,  convey  the  right  to  make  to  the  grantees,  seeing 
it  on  the  record  is  of  no  more  avail  to  the  defendants  than  if 
they  had  seen  it  out  of  the  record.  The  existence  of  the  three 
instruments,  taken  together,  as  limiting  the  right  of  Lombard 
&  Thompson,  affects  the  defendants  with  the  consequences  of 
such  limitation,  for  they  can  have  no  greater  right  than  Lom- 
bard &  Thompson  had. 

The  plea  is  overruled,  with  costs  to  the  plaintiff  to  be 
taxed,  with  leave  to  the  defendants  to  answer,  on  payment  of 
such  costs,  within  30  days  after  service  of  a  copy  of  the  order 
to  be  entered  on  this  decision. 

A.  C.  Coxe^  for  the  plaintiff. 

W.  F.  Cogswell  and  Oeorge  B.  Selden^  for  the  defendants. 


John  8.  Peeby,  Tbubteb,  &o. 
Dennis  G.  LnTLEFiSLD  and  the  Littlefield  Stove  Misu* 

FAOTURING   COMPANT.      In  EqUITY. 

The  decision  of  the  Supreme  Court,  in  Littlefield  v.  Perry,  (21  Wallaee,  205,)  oon- 
strued. 

The  invention  covered  by  the  claim  of  the  letters  patent  re-issned  to  Dennis  0. 
Littlefield,  May  Slat,  1870,  for  an  "  improvement  in  the  mode  of  Usginic 
covers  to  stoves,  tea  kettles  and  other  open-topped  vesfleis,"  on  the  aQireader 
of  the  original  letters  patent  granted  to  said  Littlefield,  March  13th,  1S66, 
namely,  "  A  detachable  cover  and  its  seat,  respectively  provided  with  a  pio 
and  an  opening,  so  constructed  as  to  engage  or  lock  with  each  other,  for  tlte 
purpose  of  hinging  and  securing  a  cover  upon  an  open-lopped  vessel,  saUtaa- 
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tially  as  deBcribed/'  is  an  invention  the  exclu>i7e  right  to  which  for  the  States 
of  New  York  and  Ck>nnecticat,  as  Applicable  to  stoves  covered  by  the  patents 
embraced  in  the  assignment  of  April  5th,  1863,  and  in  the  sapplemental  agree- 
ment of  the  same  date,  referred  tu  in  LitUefieli  v.  Perry,  belongs  to  the  plaint- 
iff, as  against  Ldttlefield  and  all  persons  clai:nin:r  under  him. 

A  bill  in  eqnity  being  maintainable  in  some  respects,  a  demurrer  to  the  whole 
bill  was  overruled. 

The  parties  to  the  suit  being  all  of  them  citizens  of  New  York,  this  Court  has 
no  power  to  decree  that  the  defendant  ezecate  to  the  plaintiff  a  transfer  of 
letters  patent. 

(Before  Blatodfoed,  J.,  Northern  District  of  New  York,  November  10th,  1879.) 

Blatohford,  J.     The  assignment  of  April  5th,  1853,  re- 
cites the  granting  to  Littletield  of  a  patent  on  the  15th  of 
April,  1851,  "for  a  coal  burner  so  constructed  as  to  produce 
combustion  of  the  inflammable  gases  of  anthracite  coal,"  and 
the  fact  that  he  had  applied  for  a  patent  "  securing  to  him  a 
certain  improvement  in  the  invention  so  as  aforesaid  patented 
by  him/'  and  then  assigns  to  Tread  well  and  Perry  all  the  right, 
title  and  interest  which  Littlefield  "  now  has,  or  can  or  may 
hereafter  have,  in  or  to  the  aforesaid  inventions,  improvement 
and  patent,  or  the  patent  or  patents  that  may  be  granted  for 
said  inventions,  or  any  improvements  therein,  and  in  any  ex- 
tension or  extensions  thereof,  within  and  throughout  the  dis- 
trict and  territory  embraced  within  the  States  of  New  York 
and  Connecticut,  for  and  during  the  term  for  which  the  afore- 
said letters  patent  were  granted,  and  the  terms  for  which  any 
patent  for  the  aforesaid  improvement,  and  any  other  improve- 
ment or  improvements  thereof,  or  extensions  for  or  of  either 
thereof,  may  be  granted."    The  Supreme  Court  of  the  United 
States,  in  LitUefieid  v.  Perry,  (21  Wallace,  205,)  held  that  this 
assignment,  "taken  by  itself,  contains,  in  most  unmistakable 
language,  an  absolute  conveyance  by  the  patentee  of  his  pat- 
ent and  inventions  described,  and  sdl  improvements  thereon, 
within  and  throughout  the  States  of  New  York  and  Connec- 
ticut;"  and  that  this  assignment  and  a  supplementary  agree- 
ment executed  between  the  same  parties  at  the  same  time, 
when  construed  together,  operated  to  constitute  Treadwell 
and  Perry  the  assignees  of  Littlefield^  within  the  patent  laws^ 
Vol.  XVH— 18 
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in  respect  to  the  subject-iDatter  of  the  afisigninent,  and  to  give 
them^  and  those  claiming  nnder  them,  the  right  to  sue  in  tbig 
Court,  to  prevent  any  infringement  upon  their  rights.    On 
the  22d  of  July,  1853,  Littlefield  withdrew  the  application  be- 
fore-mentioned, which  had  been  filed  December  30th,  1852,  and 
filed  a  new  application,  on  which  a  patent  was  issued  to  him 
January  24th,  1854.     The  Supreme  Court  held,  in  the  case 
referred  to,  that  the  assignees  became,  in  equity,  the  owneis 
of  this  patent  of  1854,  under  the  assignment  of  April,  1853; 
that  all  the  patents  outstanding,  and  the  subject  of  the  con- 
troversy in  that  suit,  exclusive  of  the  patent  of  1851,  were 
either  re-issues  of  the  patent  of  1854  or  improvements  upon 
it ;  and  that  the  use  of  the  said  patents,  issued  after  January, 
1854,  by  Littlefield  and  his  co-defendant  Jagger,  was  an  in- 
fringement of  the  rights  of  said  assignees.    The  patents  bo 
referred  to  were  these  :  a  patent  issued  June  25th,  1861 ;  re- 
issues in  two  parts,  132  and  133,  made  November  19th,  1861, 
of  the  patent  of  January  24th,  1854 ;  re-issues  in  four  parte, 
1,332,  1,333, 1,334  and  1,335,  made  August  26th,  1862,  of  the 
patent  of  January  24th,  1854,  on  the  surrender  of  re-issnes 
132  and  133;  re-issues  in  two  parts,  1,426  and  1,427,  made 
March  3d,  1863,  of  the  patent  of  January  24th,  1854,  on  the 
surrender  of  two  of  the  four  re-issues  of  August  26th,  1862; 
re-issues  in  two  parts,  1,478  and  1,479,  made  May  19th,  1863, 
of  the  patent  of  January  24th,  1854,  on  the  surrender  of  the 
remaining  two  of  the  four  re-issues  of  August  26th,  1862;  re- 
issues in  two  parts,  1,813  and  1,814,  made  November  8th, 
1864,  of  the  patent  of  January  24th,  1854,  on  the  surrender 
of  re-issues  1,426  and  1,427 ;  re-issue  1,815,  made  November 
8th,  1864,  of  the  patent  of  January  24th,  1854,  on  the  but- 
render  of  one  of  the  two  re-issues  of  May  19th,  1863 ;  re-ifl- 
sue  1,823,  made  November  22d,  1864,  of  the  patent  of  Janu- 
ary 24th,  1854,  on  the  surrender  of  the  remaining  one  of  the 
two  re-issues  of  May  19th,  1863  ;   a  patent  issued  December 
19th,  1862;  a  patent  issued  August  18th,  1863;  and  re-issne 
1,594,  made  December  22d,  1863,  of  the  patent  of  August  18tb, 
1863.     The  outstanding  patents,  when  the  bill  of  revivor  and 
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supplement  was  filed  by  John  S.  Perry,  trustee,  &c.,  against 
Littlefield  and  Jagger,  on  the  6th  of  February,  1865,  were  (ex- 
clnsiTe  of  the  patent  of  1851)  the  patent  of  June  25th,  1861, 
the  patent  of  December  9th,  1862,  re-issues  1,813, 1,814, 1,815, 
and  1,823,  of  the  patent  of  January  24th,  J  854,  and  the  re- 
issue 1,594,  of  the  patent  of  August  18th,  1863. 

The  present  bill  is  filed  by  the  same  plaintiflF  who  filed  the 
said  bill  of  revivor  and  supplement  in  the  former  suit,  and  in 
the  same  right  and  on  the  same  title.  He  claims  to  be  the 
equitable  owner,  by  said  title,  of  a  patent  re  issued  to  the  de- 
fendant Littlefield,  May  81st,  1870,  on  the  surrender  of  a  pat- 
ent granted  to  him  March  13th,  1866,  so  far  as  the  States  of 
New  York  and  Connecticut  are  concerned,  and  charges  that 
the  defendants  have  infringed  said  patents  of  1866  and  1870. 
The  bill  prays  for  an  account  of  the  profits  of  the  defendant 
and  of  the  plaintiffs  loss,  and  that  the  plaintiffs  title  for  New 
York  and  Connecticut,  under  said  patents  of  1866  and  1870, 
may  be  established. 

The  specification  of  the  re-issue  of  1870  states  that  Little- 
field has  invented  an  "  improvement  in  the  mode  of  hinging 
covers  of  stoves,  tea-kettles  and  other  open-topped  vessels." 
It  proceeds :  "  In  covering  stoves,  tea-kettles  and  other  ves- 
sels opening  upwardly,  it  has  long  been  found  useful  and  ad- 
vantageous to  BO  adjust  and  cover  the  vessel,  that  the  former 
may  be  swung  aside  in  a  horizontal  plane,  without  its  falling 
off,  and  so  connected  to  its  seat  that  it  may  be  readily  de- 
tached from  it.  Some  years  ago  I  designed  and  applied  to 
the  covers  of  a  stove  oven  which  opened  upwardly,  a  hinge  of 
novel  construction,  by  which  the  objections  to  a  permanent 
fastening  were,  in  a  measure,  obviated.  Said  device  consisted 
in  placing  an  oval  shaped  pivot-pin  upon  the  under  side  of 
the  cover  near  its  edge,  which  fitted  into  an  oval  shaped  aper- 
ture in  the  rim  or  upper  plate  of  the  stove.  A  recess  or 
notch  cut  upon  a  narrow  side  of  the  oval  pivot,  deep  and 
wide  enough  to  embrace  the  thickness  of  the  stove  plate,  per- 
mitted the  cover  to  be  swung  open  horizontally  and  supported 
in  all  those  positions  in  which  there  was  not  a  coincidence  of 
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the  larger  axis  of  tlie  pivot  with  the  oval  aperture.  This 
mode  of  hinging  the  cover  to  its  seat  was  defective,  in  that  it 
made  an  extremely  loose  joint,  and  permitted  a  detachment 
of  tlie  cover  at  two  distinct  points,  thereby  permitting  it 
to  fall  oflF  on  being  swung  half  around.  The  object  of  my 
present  invention  is  to  improve  upon  the  hinge  there  con- 
structed, and  to  obtain  a  hinge  for  the  cover  of  open-top 
stoves,  tea-kettles  and  other  vessels,  which  shall  work  closely 
and  evenly,  and  be  so  formed  that  the  cover  may  be  readily 
swung  open,  and  avoid  all  possibility  of  its  falling  from  the 
vessel  by  its  own  weight  when  so  swung  aside,  and  also  be  re- 
moved, when  desirable  to  do  so,  without  trouble  or  inconven- 
ience. This  invention  relates  to  hinging  and  securing  coven 
upon  open-topped  vessels,  and  consists  in  forming  with  a  cover 
and  its  seat  respectively,  a  circular  opening  and  a  cylindrical 
pin,  80  constructed  that  they  will  engage  or  lock  with  each 
other."  Drawings  are  annexed  to  the  specification  and  it  re- 
fers to  them  in  these  words :  **  Figure  1  is  a  plan  view  of  the 
under  side  of  an  annular  cast-iron  plate,  designed  as  a  portion 
of  the  top  piece  of  a  stove,  with  a  cover  attached  thereto  by 
means  of  my  improved  hinge.  Figure  2  is  a  side  elevation 
of  the  same.  Figures  8  and  4  are  views  in  perspective  of  de- 
tached portions  of  the  top  and  cover  respectively,  embracing 
the  pivot  and  pivot  aperture  forming  my  improved  hinge." 
The  specification  also  says :  "  My  invention,  as  represented 
in  the  drawing,  may  be  described  as  follows :  The  plate  or 
rim  A  has  a  circular  opening  a,  and  the  cover  B  has  fitted  to 
or  cast  with  it  a  cylindrical  pin  J,  or  vice  versa.  The  opening 
a  is  so  formed,  that,  when  the  cylindrical  pin  is  introduced 
therein,  the  two  engage  or  lock  with  each  other  and  form  a 
hinge  joint,  the  pin  fitting  closely  and  fiiish  in  the  aperture 
at  all  times,  whether  the  cover  is  at  a  state  of  rest  or  being 
turned.  Tlie  close  and  accurate  manner  in  which  the  cylin- 
drical pin  is  embraced  within  the  circular  aperture  prevents,  at 
the  same  time,  all  loose  play  or  movement  thereof.  Thus,  while 
the  cover  B,  as  with  the  former  hinge,  has  an  easy  horizontal 
movement,  it  cannot,  owing  to  the  cylindrical  form  of  tiie 
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pivot  pin,  and  tho  circular  form  of  tiie  aperture,  become  ac- 
cidentally detached,  when  swung  open,  although  tho  cover, 
as  with  the  former  hinge,  may  be  as  readily  lifted  ofi  as  if 
there  were  no  hinge  attached  to  it.  Hence,  no  inconvenience 
can  arise  from  the  employment  of  my  present  improvement, 
and  it  presents  the  advantage  of  creating  but  little  expense 
in  its  construction,  its  parts  being  cast  with  the  plates  pro- 
per." The  claim  of  the  re-issue  is  in  these  words :  "  A  de- 
tachable cover  and  its  seat,  respectively  provided  with  a  pin 
and  an  opening,  so  constructed  as  to  engage  or  lock  with  each 
other,  for  the  purpose  of  hinging  and  securing  a  cover  upon 
an  open-topped  vessel,  substantially  as  described." 

The  specification  of  the  surrendered  patent  of  March 
13th,  1866,  contained  this  language :  '*  In  covering  tea-ket- 
tles, stoves  and  other  vessels  opening  upwardly,  it  has  long 
been  found  useful  and  advantageous  so  to  combine  the  cover 
proper  with  the  vessel  as  that  the  former  may  be  swung 
aside  in  a  horizontal  plane  without  falling  off.    Heretofore, 
however,  this  result  has  been  accomplished  by  means  of  rivets, 
bolts  or  other  similar  secure  joints,  so  formed  as  that,  al- 
thoogh  the  cover  had  free  play  horizontally,  it  could  not  be 
lifted  off  or  detached  from  the  vessel  without  great  trouble 
and  inconvenience.     Some  years  ago  I  designed  and  applied 
to  the  ornamental  covers  of  open  stove  ovens,  an  improve- 
ment in  these  swing  joints,  by  which  the  objection  of  a  per- 
nu&nent  fastening  was  in  a  measure  obviated.    This  improve- 
ment consisted  simply  in  placing  an  elongated  or  oval  shaped 
hoss  or  projection  upon  the  under  side  of  the  cover,  near  its 
edge,  which  fitted  into  a  similarly  shaped  aperture  in  the  rim 
of  the  upper  plate  of  the  stove.    A  recess  or  notch,  cut  upon 
one  end  of  the  oval  projection,  deep  and  wide  enough  to  em- 
brace the  thickness  of  the  stove  plate,  permitted  the  cover  to 
swing  around  and  be  supported  in  all  those  positions  in  which 
there  was  not  a  coincidence  of  the  larger  axis  of  the  projec- 
tion and  aperture.    This  mode  of  pivoting  was  defective, 
however,  in  that  it  made  an  extremely  loose  joint,  which,  by 
its  complete  articulation  in  opposite  positions,  allowed  a  de- 
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tachment  of  the  cover  at  two  distinct  points.  The  object  of 
my  present  invention  has  been  to  improve  npon  the  plan  then 
invented,  and  to  obtain  a  pivoted  or  swing  joint  for  the  cover 
of  open-top  stoves,  tea-kettles,  and  other  vessels  having  ver- 
tical openings  or  recesses,  which  shall  work  closely  and  evenly, 
and  be  so  formed  as  that  the  cover  may  be  not  only  readfly 
swnng  aside,  in  order  to  fill  the  vessel,  without  the  necessity  of 
lifting  it  off,  or  the  possibility  of  its  falling  away  by  its  owd 
weight  when  so  swung  aside,  but  can,  also,  when  closed,  and 
then  only,  be  readily  removed  without  trouble  or  inconven- 
ience. The  nature  of  my  improvement  consists  chiefly  in  the 
substitution  of  a  circular  aperture  in  the  rim  or  top  plate  of 
the  vessel,  and  a  round  pivot  pin  or  projection  npon  the 
under  side  of  its  cover,  in  the  place  of  the  elongated  or  oval 
aperture  and  projection,  heretofore  designed.  »  ♦  *  I 
do  not  claim  broadly  the  combination  of  a  swing  cover  with  a 
vessel,  in  such  a  manner  as  that  it  may  be  readily  detached 
therefrom,  but  what  I  do  claim  as  my  invention  and  desire 
to  secure  by  letters  patent  is,  the  use  of  a  cylindrical  keyed 
pivot  pin,  in  combination  with  a  circular  notched  aperture, 
for  the  purpose  of  hinging  and  securing  swinging  covers  upon 
stoves,  tea-kettles,  or  similar  open-topped  vessels,  substantial- 
ly in  the  manner  herein  set  forth."  The  other  parts  of  the 
specification  of  the  original  patent  do  not  differ  substantially 
from  the  corresponding  parts  of  the  specification  of  the  re^ 
issue. 

The  bill  alleges,  that  the  stove  to  the  cover  of  the  oven 
of  which  Littlefield  so  applied,  as  stated  in  said  specifications, 
the  hinge  made  by  the  oval  shaped  pivot  pin  in  connection 
with  the  oval  shaped  apertnre,  was  the  stove  patented  by  said 
patent  of  April  15th,  1851 ;  that,  by  virtue  of  the  said  assign- 
ment of  April  5th,  1853,  and  the  said  supplementary  agree- 
ment of  the  same  date,  the  plaintiff  has  the  exclusive  title,  for 
the  States  of  New  York  and  Connecticut,  to  the  said  patent  of 
1851 ;  and  that,  by  reason  of  the  premises  contained  in  the 
original  bill  in  the  former  snit,  and  in  the  bill  of  revivor  and 
supplement  therein,  and  in  the  present  bill,  the  plaintiff  has 
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the  exclusive  title,  for  the  States  of  New  York  and  Connecti- 
<sat,  to  the  said  patent  of  1866  and  the  said  re-issue  of  1870. 

The  specification  of  re-issne  1,823,  of  the  patent  of  Jan- 
uary 24th,  1854,  sets  forth,  that  Littlefield  has  '^  invented  new 
and  nsef ol  improvements  in  stoves  for  bnming  anthracite  and 
other  concentrated  fnels,"  and  that  what  follows  therein  is  a 
description  of  his  invention.  It  also  says :  "  My  invention 
relates  to  an  improvement  in  stoves  which  are  supplied  with 
an  excess  of  fuel  and  the  excess  or  reserve  fuel  fed  to  the  fire 
as  fast  as  consumption  takes  place,  and  for  which  I  have  ap- 
plied for  letters  patent  in  even  date  herewith,  and  my  inven- 
tion consists  in  the  adaptation  of  a  swinging  cover  to  the  top 
of  the  stove,  so  as  to  permit  said  cover  to  be  swung  open  on  a 
horizontal  plane  without  falling  off,  when  necessary  to  supply 
fresh  coal  or  to  cool  the  stove."  It  further  states,  that  this 
cover  is  hinged  to  the  top  of  the  stove  by  a  rivet,  so  that  it 
may  be  swung  aside  on  a  horizontal  plane,  without  its  be- 
coming detached  and  falling  off,  ^^  whenever  it  may  be  re- 
quired to  open  the  chamber  6,  or  to  supply  fresh  coal,  cool 
the  stove,  or  for  other  purposes ;"  and  that  the  inventor  does 
not  broadly  claim  hinging  a  cover  to  the  top  plate  of  a  stove, 
but  claims  "the  arrangement,  adaptation  and  combination 
with  a  fuel  supplying  stove,  of  a  cover  so  hinged  to  the  top 
plate  of  the  stove  that  it  may  be  swung  open  on  a  horizontal 
plane,  substantially  in  the  manner  and  for  the  purposes 
specified." 

The  bill  is  accompanied  by  an  affidavit  made  by  the  plaint- 
iff, which  states  that  he  has  in  his  possession  a  stove  made  by 
Littlefield  about  the  year  1851  or  1852,  in  accordance  with 
said  patent  of  April  15th,  1851,  which  had  and  still  has  a 
doable  sliding  cover  attached  to  its  open  top,  rim  or  upper 
plate,  and  au  oval  shaped  pivot  pin  upon  the  under  side  of 
the  cover,  near  its  edge,  fitting  into  an  oval  shaped  aperture  in 
the  rim  or  upper  plate  of  the  stove,  substantially  according  to 
the  description  of  such  arrangement  in  the  specification  of 
fiaid  patent  of  1866,  and  in  the  specification  of  said  re-issue  of 
1870;  that  another  stove,  made  by  said  Littlefield  during  the 
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year  1 853,  in  accordance  with  said  patent  granted  Jannaiy 
24th,  1854,  and  subseqnentlj  re-iBsned  as  aforesaid,  and  now 
in  the  possession  of  the  plaintiff,  had  and  still  has  a  cover  bo 
hinged  to  the  top  plate,  that  it  may  be  swnng  open  on  a  hor- 
izontal plane,  as  more  fnlly  described  in  said  re-issne  1,823; 
that  the  exdnsive  right  to  tlie  nse,  within  the  States  of  New 
York  and  Connecticut,  of  the  said  patents  of  April  15th, 
1851,  and  January  24th,  1854,  and  of  the  said  re-issne 
1,823,  has  been  adjudged  to  have  been  conveyed  to  the 
plaintiff;  that  the  said  bill  of  revivor  and  supplement  was 
filed  January  25th,  1865;  that,  subsequently  thereto,  Dt- 
tlefield  made  further  inventions  in  said  stove  patented 
April  15th,  1851,  and  in  the  subject-matter  of  the  inven- 
tion patented  by  re-issue  1,823,  which  resulted  in  there 
being  granted  to  him  the  said  patent  of  1866  and  the  said 
re-issue  of  1870;  that  said  inventions  are  legitimate  im- 
provements upon  said  inventions  shown  and  described  in  said 
patent  of  April  15th,  1851,  and  said  re-issue  1,823 ;  that  it  is 
true  that  said  improvements  may  also  be  applied  to  tea-kettles 
and  other  open-top  vessels,  but  they  were  primarily  adapted 
by  Littlefield  to  stoves  of  the  character  conveyed  to  Treadr 
well  &  Perry,  and  their  assigns,  by  the  assignment  of  April 
5th,  1853;  that  Littlefield,  since  March  13th,  1866,  has,  with 
his  associates,  made  and  sold  stoves  embracing  the  said  im- 
provements, within  the  States  of  New  York  and  Connecticut^ 
and  licensed  other  manufacturers  of  stoves  to  put  in  practice 
the  same  within  the  said  territory ;  that  Littlefield  threatens 
to  continue  such  invasion  of  the  plaintiff's  rights ;  and  that 
the  successors  of  Tread  well  &  Perry  have  on  hand  a  large  stock 
of  stoves  which  embody  said  inventions  patented  in  1866  and 
re-issued  in  1870,  and  are  ready  to  supply  the  demand  there- 
for in  said  States  of  New  York  and  Connecticut. 

There  is,  also,  an  affidavit  by  James  Gray,  a  metal  plate 
worker,  with  an  experience  of  more  than  thirty  years  in 
stoves,  ranges  and  hot  air  furnaces.  lie  states  that  he  is 
familiar  with  the  stove  constructed  by  Littlefield  under  said 
patent  of  April  15th,  1851 ;  that  such  stove  is  not  a  cooking 
stove,  as  known  to  i;he  trade,  but  is  a  parlor  heating  stove^ 


NOVEMBER,  1879.  281 


Perry  ».  Littlefield. 


combining  an  oven  for  cnlinarj  or  air  heating  purposes ;  that 
the  mode  of  attaching  the  swinging  cover  to  the  top  plate  of 
said  stove  is  substantially  described  in  the  paragraph  com- 
mencing ^^  Some  years  ago  I  designed  and  applied,"  in  said 
patent  of  March,  1863 ;  that  the  mode  of  attaching  the  swing- 
ing cover  to  the  top  plate  of  the  stove  constructed  by  Little- 
field  under  tlie  original  patent  of  re-issue  1,828,  is  substan- 
tially in  accordance  with  the  claim  of  re-issue  1,823 ;  and  that 
the  device  covered  by  the  patent  of  1866  and  the  re-issue  of 
1870  is  a  natural  and  legitimate  improvement  of  the  devices 
applicable  to  the  swinging  covers  of  the  open  tops  of  stoves, 
as  patented  by  Littlefield  April  15th,  1851,  and  by  re-issue 
1,823.  Two  other  affidavits  of  experts,  to  the  same  purport 
as  the  aflSidavit  of  Gray,  are  produced  by  the  plaintijS. 

The  bill  prays  for  an  account  and  an  injunction,  and  also 
for  a  decree  that  the  plaintiflE  is  vested  with  the  exclusive 
right,  within  the  States  of  New  York  and  Connecticut,  to 
make  and  vend,  and  cause  to  be  made  and  vended,  stoves  em- 
bodying the  improvement  covered  by  the  said  patent  of  1866 
and  the  said  re-issue  of  1870,  and  that  Littlefield  be  decreed 
to  execute  and  deliver  to  the  plaintiff  all  further  transfers 
and  evidences  of  title  to  the  said  exclusive  right  within  the 
said  territory,  as  may  be  necessary  for  the  protection  of  the 
plaintiff  in  his  said  rights. 

The  defendants  have  put  in  a  demurrer  to  the  whole  biU, 
assigning  for  cause  that  the  plaintiff  has  not  made  or  stated 
such  a  case  as  entitles  him  to  any  such  relief  as  is  prayed  for, 
and  that  the  plaintiff  has  an  adequate  remedy  at  law,  and 
specifying  the  following  additional  grounds  of  demurrer: 
(1.)  The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action ;  (2.)  It  does  not  show  that  the  plaintiff  has 
any  title  to  the  patents  set  out  in  the  bill ;  (3.)  This  Court 
has  no  jurisdiction  to  compel  the  performance  of  the  contract 
of  1853,  referred  to  in  the  bill.  . 

It  is  contended,  for  the  defendants,  that  the  patent  of  1866 
does  not  relate  to  the  subject-matter  transferred  by  the  as- 
signment of  1853 ;  that  the  device  patented  by  re-issue  1,828 
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is  different  from  the  subject-matter  described  in  the  patent  of 
1866;  that  re-issue  1,823  does  not  describe  the  construction 
of  any  hinge,  but  describes  a  cover  fastened  to  the  top  of  the 
stove  by  a  rivet,  and  claims  the  adaptation  of  such  cover  to 
the  top  of  the  stove  only  when  combined  with  a  fuel  supply- 
ing stove ;  that  the  patent  of  1866  would  be  infringed  by  the 
use  of  the  hinge  therein  patented  in  combination  with  anj 
cover  and  its  seat,  where  the  cover  would  swing  open  hori- 
zontally ;  that  this  Court  cannot  take  jurisdiction  of  the  inai- 
ter  in  controversy  in  this  suit,  for  the  reason  that  the  onlj 
patent  alleged  to  have  been  infringed  was  applied  for  and 
granted  after  the  assignment  of  April,  1853,  was  made;  and 
that  the  invention  of  March,  1866,  was  not  an  improvement 
in  the  inventions  involved  in  the  former  suit. 

The  original  patent  of  January  24th,  1854,  describes  a  res- 
ervoir over  the  fire  pot  serving  the  purpose  of  a  magazine  or 
receptacle  for  the  fuel,  where  it  is  designed  to  feed  the  fire 
but  once  in  twenty-four  or  forty-eight  hours.  The  invention 
is  stated  to  consist  in  employing  a  cylindrical  grated  fire  pot, 
surmounted  by  such  reservoir  which  receives  the  gases  arising 
from  the  burning  of  the  fresh  coal,  beudes  containing  the 
supply  of  fuel ;  and  the  object  of  the  invention  is  stated  to 
be  to  eJSect  a  simultaneous  combustion  of  the  waste  gases 
with  the  carbon  of  the  coal.  The  reservoir  and  the  exterior 
cylinder  of  the  stove  have  each  of  them  a  cover. 

Ke-issues  132  and  133  are  to  the  same  purport.  In  each 
of  the  reissues  1,332,  1,383,  1,334  and  1,335,  it  is  stated  that 
the  patent  of  January  24th,  1854,  is  "  for  and  upon  a  new 
method  of  constructing  that  class  of  stoves  using  a  supplying 
cylinder  for  the  reserve  coal."  Each  of  these  rd-issnes  de- 
scribes the  outer  cylinder  and  its  cover  and  the  reservoir  and 
its  cover.  Be-issues  1,426  and  1,427  contain,  each  of  them,  a 
like  statement  with  that  in  re-issues  1,332, 1,333,  1,334  and 
1,335,  as  to  the  patent  of  January  24th,  1854,  and  also  de- 
scribes the  outer  cylinder  and  its  cover  and  the  reservoir  and 
its  cover.  The  same  is  true  of  re-issues  1,478  and  1,479.  Ke- 
issue  1,813  states  that  the  invention  ^'  relates  to  improvements 
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in  stoves  which  are  supplied  with  an  excess  of  fuel  and  the 
excess  or  reserve  fnel  fed  to  the  fire  as  fast  as  consumption 
takes  place,"  and  describes  the  reservoir  and  its  cover  and  the 
enter  cylinder  and  its  cover.    The  same  is  true  of  re-issues 
1,814  and  1,815.    The  contents  of  re-issue  1,823  have  been 
before  specifically  recited.     Figure  4  of  that  re-issue  is  "  a 
plan  view  of  the  top  of  the  stove  and  cover  opening  thereto," 
That  re-ifisae  must  have  been  justified  by  the  original  specifi- 
cation, drawings  and  model.    Its  text  shows  that  Littiefield 
declared  the  arrangement,  in  a  fuel  supplying  stove,  of  a  cover 
hinged  to  the  top  of  a  stove  by  a  rivet,  so  as  to  be  swung 
aside  on  a  horizontal  plane  without  falling  off,  to  be  an  im- 
provement in  a  stove  for  burning  anthracite  and  other  con- 
centrated fuels.     The  specification  of  the  original  patent  of 
January  24th,  1854,  shows  that  the  stove  described  was  de- 
signed and  arranged  to  bum  anthracite  coal.    All  the  re-issues 
of  that  patent  show  the  same  thing.    The  assignment  of  April 
5th,  1853,  recites  that  the  patent  of  April  I5th,  1851,  i&  a  pat- 
ent "  for  a  coal  burner,  so  constructed  as  to  produce  combus- 
tion of  the  inflammable  gases  of  anthracite  coal."    By  the 
supplemental  agreement  of  the  same  date,  Littiefield  agrees  to 
sue,  for  the  benefit  of  Treadwell  &  Perry,  all  persons  who  shall 
infringe,  within  New  York  or  Connecticut,  the  said  patent  of 
April  15th,  1851,  "  or  any  patent  or  patents  which  may  here- 
after be  obtained  in  respect  to  the  subject-matter  thereof ;" 
and  he  also  agrees,  that,  in  case  the  said  patent,  '^  or  any  patents 
which  may  hereafter  be  obtained  by  him,  as  aforesaid,  for  the 
subject-matter  thereof,  shall  be  adjudged  invalid,"  so  as  to  de- 
prive Treadwell  &  Perry  "  of  the  use  and  enjoyment  of  the 
rights  and  interests  conveyed  by  the  aforesaid  assignment," 
the  agreements  on  the  part  of  Treadwell  &  Perry  shall  thereby 
become  void ;  and  he  also  agrees  to  furnish  to  Treadwell  & 
Perry,  before  the  first  day  of  August  then  next,  at  the  cost 
price  thereof,  at  their  furnace,  "  undressed  cast  iron  patterns 
for  four  several  sizes  of  the  coal  burner  patented  in  and  by 
the  aforesaid  letters  patent,  and  embracing  all  the  improve- 
ments therein  for  which  letters  patent  sliall  then  have  been 
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secnred,  suitable  to  mould  and  cast  from,  and  that  he  will 
also  furnish  at  the  place  and  price  aforesaid,  within  a  reafion- 
able  time  after  letters  patent  have  been  secured  by  him  there- 
for, undressed  cast  iron  patterns  of  the  several  sizes,  of  all  im- 
provements upon  said  coal  burner  which  shall  be  made  or  in- 
vented by  him."  It  is  entirely  clear,  that  the  plaintiff  is  en- 
titled, as  against  Littlefield  and  all  persons  claiming  under 
him,  to  the  exclusive  right,  title  and  interest  in  and  to  any 
invention  made  by  Littlefield,  so  far  as  it  is  applicable  to 
the  stove  covered  by  the  patents  embraced  in  the  aasign- 
ment  and  the  supplemental  agreement,  which  facilitates  or 
improves  the  method  of  hinging  a  cover  to  the  top  ot  the 
stove,  60  as  to  enable  it  to  be  swung  aside  on  a  horizontal 
plane  without  falling  off.  In  re-issue  1,823  the  cover  is 
hinged  by  a  rivet.  In  the  original  patent  of  March,  1866, 
the  invention  covered  by  that  patent  is  stated  to  be  an  "  im- 
provement in  the  mode  of  attaching  and  hinging  covers  to 
stoves  and  other  vessels,  when  said  covers  are  designed  to 
swing  open  in  a  horizontal  plane.*'  That  patent  also  states, 
that,  '^  in  covering  tea-kettles,  stoves  and  other  vessels  open- 
ing upwardly,  it  has  long  been  found  useful  and  advantageous 
so  to  combine  the  cover  proper  with  the  vessel  as  that  the 
former  may  be  swung  aside  in  a  horizontal  plane  without 
falling  off ; "  and  that  "  heretofore,  however,  this  result  has 
been  accomplished  by  means  of  rivets,  bolts,  or  other  similar 
secure  joints,  so  formed  as  that,  although  the  cover  had  free 
play  horizontally,  it  could  not  be  lifted  off  or  detached  from 
the  vessel  without  great  trouble  and  inconvenience."  Then 
follows,  in  that  patent,  the  statement,  that,  some  years  ago, 
Littlefield  "  designed  and  applied  to  the  ornamental  covers  of 
open  stove  ovens,  an  improvement  in  these  swing  joints,  by 
which  the  objection  of  a  permanent  fastening  was  in  a  meas- 
ure obviated,"  such  improvement  being  the  oval  shaped  pro- 
jection on  the  under  side  of  the  cover,  in  connection  with  the 
oval  shaped  aperture  in  the  rim  of  the  upper  plate  of  the 
stove.  Then  follows  a  statement,  that  the  object  of  the  new 
invention  is  to  improve  on  the  oval  projection  and  oval  aper- 
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ture  plan,  and  obtain  a  swing  joint  for  the  cover,  which  shall 
so  work  as  that  the  cover  may  be  not  only  readily  swung 
aside  without  being  lifted  off  or  falling  when  swung  aside, 
but  may,  when  closed,  and  then  only,  be  removed ;  and  that 
the  improvement  consists  chiefly  in  substituting  a  circular 
aperture  in  the  rim  or  top  plate,  and  a  round  projection  on 
the  under  side  of  the  cover,  in  place  of  the  oval  aperture 
and  oval  projection.    This  new  invention  is  clearly  applicable 
to  the  stove  covered  by  the  patents  embraced  in  the  assign- 
ment and  the  supplemental  agreement.     It  improves  the 
method  of  hinging  a  cover  to  the  top  of  the  stove,  so  as  to 
enable  it  to  be  swung  aside  on  a  horizontal  plane,  without 
falling  oflE.    It  is  an  improvement  on  the  rivet  method  in  re- 
issue 1^^23.    The  rivet  method  was  a  permanent  fastening. 
The  oval  projection  and  oval  aperture  method  was  an  im- 
provement which  got  rid  of  a  permanent  fastening,  but  was 
yet  defective.    The  round  hole  and  round  projection  method 
is  a  still  further  improvement.     All  three  of  the  methods 
allow  the  cover  to  be  swung  aside  in  a  horizontal  plane,  and 
to  be  supported  in  pre-determined  positions.    The  re-issue  of 
1870,  in  Hie  particulars  just  referred  to,  is  to  the  same  effect. 
The  bill  complains  only  that  the  defendants  have  made 
and  sold  stoves  containing  the  new  improvement,  and  prays 
an  account  only  in  respect  to  such  stoves,  and  a  decree  estab- 
lishing tho  plaintiff's  exclusive  right,  for  New  York  and 
Connecticut  only,  to  make  and  sell  stoves  embodying  the 
new  invention.    It  does  not  extend  the  plaintiff's  claim  to 
covers  for  any  vessels  but  stoves.    As  regards  such  stoves  as 
are  covered  by  the  patents  embraced  in  the  assignment  and 
the  supplemental  agreement,  it  seems  quite  clear  that  the 
plaintiff  has  the  exclusive  right,  as  against  the  defendants,  to 
employ  in  such  stoves  the  improvement  claimed  in  the  re- 
issue of  1870,  and  that  the  bill  is  well  founded  in  that  respect. 
Whether  the  plaintiff  would  have  the  exclusive  or  any  right 
to  employ  such  improvement  in  other  vessels  than  such 
stoves,  is  not  a  material  question  in  this  case.    Even  though 
the  plaintiff,  in  respect  to  such  re-issue,  bo  a  mere  licensee  in 
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regard  to  such  stoves,  and  not  an  assignee,  or  a  grantee  of  the 
entire  exclasive  right  under  the  patent  for  a  specified  terri- 
tory, yet,  as  snch  licensee,  he  can  maintain  this  bill  agamst 
littlefield  and  all  persons  who  claim  under  him,  as  wu 
directly  determined  by  the  Supreme  Court  in  the  former 
suit. 

As  the  parties  to  the  suit  are  all  of  them  citizeDs  of  the 
State  of  New  York,  the  bill  is  not  maintainable,  so  far  as  it 
asks  for  a  decree  that  Littlefield  ezecnte  further  transfers  to 
the  plaintifif.  But,  as  the  demurrer  is  to  the  whole  bill,  and 
as  the  bill  is  maintainable  in  all  other  respects,  the  demarrer 
must  be  overruled,  with  costs  to  the  plaintiff,  and  with  leave 
to  the  defendants  to  answer,  on  payment  of  such  costs,  to  be 
taxed,  within  twenty  days  after  service  of  a  copy  of  the  order 
to  be  entered  on  this  decision. 

The  plaintiff  also  asks  for  a  preliminary  injunction  to  re- 
strain the  defendants  from  infringing  the  plaintifiPs  exclnsiTe 
rights  under  the  re-issue  of  1870.  Such  injunction  is  granted, 
so  far  as  regards  the  employment  of  the  invention  claimed  in 
the  re-issue  of  1870  in  such  stoves  as  are  covered  bj  the 
patents  embraced  in  the  assignment  and  the  supplemental 
agreement,  as  determiued  by  this  Court  and  the  Supreme 
Court  in  the  previous  litigations  between  the  parties,  and  by 
this  Court  in  this  decision. 

Hamilton  Harris^  for  the  plaintiff. 

Edward  F,  BttlUurd^  for  the  defendants. 
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Breed  v.  The  Providence  Washington  Insurance  Company. 
OsfiON  Bbeed 

V8. 

The  Pbovidbnce  Washington  Insurance  Company. 

Clansee  in  an  open  uniform  canal  cargo  policy  of  insurance  construed,  in  such 
manner  as,  the  insurance  heing  to  the  amount  of  $8,000  on  goods  worth 
$20,000,  and  the  loss  being  $9,378  01,  the  liability  of  the  insurer  was  held  to 
he  only  for  two-fifths  of  the  loss,  and  not  for  the  $8,000. 

(Before  Bknkdict,  J.,  Eastern  District  of  New  York,  November  10th,  1879.) 

Benedict,  J.    This  is  an  action  upon  a  policy  of  insurance^ 
tried  by  consent  before  the  Court,  without  a  jury.    The  policy 
is  styled  an  open  uniform  canal  cargo  policy.     By  its  provis- 
ions the  defendants  agreed  with  the  plaintiff  to  insure  him 
for  such  amounts,  upon  such  goods,  during  such  voyages  or 
tripe,  as  should,  with  the  approval  of  the  assnrer8,be  endorsed 
on  the  policy,  or  in  a  book  kept  for  that  purpose,  against  the 
perils  of  the  seas,  canals,  rivers  and  fires,  and  all  other  perils 
and  losses  that  might  happen  to  the  goods  on  the  voyage  des- 
ignated.   In  accordance  with  the  terms  of  the  policy,  endorse- 
ments were  thereafter  made  and  approved,  in  a  book  kept  for 
that  purpose,  so  as  to  effect  insurance  to  the  amount  of  $8,000, 
npon  goods  worth  f  20,000,  shipped  upon  the  canal  boat  Pallas, 
for  a  voyage  described.    During  that  voyage,  a  loss  amounting 
to  the  sum  of  $9,378  01  was  suffered  by  the  insured,  where- 
npon  he  brings  this  action  upon  his  policy,  to  recover  the  sum* 
of  $8,000.     The  underwriters  deny  their  liability  for  so  great 
an  amount,  and  contend  that  the  amount  of  their  liability  is 
limited  to  two-fifths  of  the  loss  suffered.     The  determination 
of  the  controversy  requires  a  construction  of  the  policy,  and, 
niore  particularly,  a  determination  of  the  effect  to  be  given  to 
the  9th,  10th  and  15th  of  the  21  clauses  into  which  the  policy 
ifl  divided.    The  9th  clause  is  as  follows :  "  Immediate  notice 
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of  the  occurrence  of  all  losses  shall  be  given  to  the  said  as- 
surers by  the  insured ;  and,  within  thirty  days  from  the  time 
the  same  may  happen,  the  said  insured  shall  deliver  to  the  said 
assurers  as  particular  an  account  thereof  as  the  nature  of  the 
case  will  admit,  stating  the  causes,  if  known,  the  extent  there- 
of, and  the  nature  of  the  interest  in  the  property,  also,  what 
other  insurance  or  insurances,  if  any,  there  was  on  said  prop- 
erty at  the  time  of  said  loss ;  which  statement  shall  be  in  writ- 
ing, signed  by  the  assured,  and  verified  by  his  and  their  oath; 
and  so  much  of  said  statement  as  relates  to  the  cause,  natnre 
and  extent  of  said  loss  or  damage  shall  be  verified,  also,  by  the 
oath  of  the  master  of  said  boat  or  vessel,  or  of  some  other 
person  or  persons  having  immediate  charge  thereof  at  the 
time  the  same  did  happen,  otherwise  the  said  assurers  will 
not  be  liable  under  this  policy ;  and  the  amount  of  loss  shall 
be  ascertained  by  the  opening  of  packages,  when  necessary,  by 
a  competent  person,  and  separating  the  sound  from  the  dam- 
aged portion,  the  said  assurers  being  liable  for  the  loss  on  the 
damaged  portion  only,  which  sliall  be  ascertained  by  appraise- 
ment by  disinterested  persons,  or  by  sale  at  auction,  as  the  said 
assurers  may  prefer."  The  10th  clause  is  as  follows :  "  The 
said  loss  or  damage  to  be  estimated  according  to  the  true  and 
actual  cash  value  of  the  said  property  at  the  place  of  destina- 
tion, on  the  day  of  the  disaster,  and,  on  the  property  not  for- 
warded to  its  destination,  the  said  loss  or  damage  to  be  ascer- 
tained in  the  same  manner,  and  the  freight  from  the  place  of 
disaster  to  the  place  of  destination  deducted,  and  the  said 
assurers  will  pay  such  proportion  of  the  said  loss  as  the 
amount  thereby  insured  bears  to  the  sound  value  of  the  prop- 
erty so  insured.  In  all  cases  of  loss  or  damage  there  shall  be 
deducted,  in  lieu  of  average,  the  sum  of  seventy -five  dollars,  on 
losses  on  grain  and  general  merchandise,  and  fifty  dollars  on 
flour  and  other  cargoes,  excepting  salt,  on  which  the  average 
shall  be  one  hundred  dollars."  The  15th  clause  is  as  follows: 
"  And  the  said  assurers  do  hereby  undertake  and  agree  to 
make  good  and  satisfy  unto  the  said  insured  all  such  loss  or 
damage  on  the  said  goods,  merchandise  or  country  prodnce, 
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80  laden  as  aforesaid,  not  exceeding  in  amonnt  the  snm  in- 
sured thereon,  as  shall  happen  or  arise  from  any  of  the  afore^ 
said  causes  or  casualties,  not  excepted,  to  be  paid  within  sixty 
days  after  notice  and  proof  of  the  loss  and  interest  therein 
shall  have  been  made  by  the  insured." 

The  plaintiflF  claims  that  clause  10  is  intended  to  apply  to 
cases  where  insnrance  is  effected  in  other  companies,  and  to 
no  other  cases,  and  has  no  effect  in  a  case  like  this,  where  there 
was  but  a  single  policy ;  and  he  contends  that  the  15th  clause 
determines  the  extent  of  the  defendants'  liability  in  this  in- 
stance, and  that,  by  virtue  thereof,  they  are  liable  for  the 
whole  $8,000,  the  amount  of  the  loss  having  exceeded  that 
sum.     On  the  part  of  the  defendants  the  contention  is,  that 
the  10th  clause  of  the  policy  must  be  considered  in  all  cases,, 
for  the  purpose  of  ascertaining  the  extent  of  the  underwriters^ 
liability,  and  has,  in  this  instance,  the  effect  to  limit  the  de- 
fendants' liability  to  such  a  portion  of  the  loss  as  the  sum  in- 
sured by  the  policy,  viz.,  $8,000,  bears  to  the  sound  value  of 
the  property  insured,  viz.,  $20,000.     Upon  this  question,  my 
opinion  is  in  favor  of  the  defendants'  construction  of  the 
policy.     I  am  unable  to  find  anything  in  the  policy  that  will 
warrant  confining  the  effect  of  the  10th  clause  to  cases  where 
other  insurance  shall  have  been  effected.     The  clause  contains 
no  language  from  which  an  intention  so  to  limit  its  effect  can 
be  inferred.     On  the  contrary,  the  language  is  general,  and 
the  subject-matter  such  as  to  indicate  that  it  was  intended 
thereby  to  declare  the  extent  of  the  underwriters'  liability  in 
all  cases  of  loss.    The  plaintiff  would  make  the  clause  read  : 
"  In  case  of  other  insurances,  the  said  assurers  will  pay  such 
proportion  of  the  loss  as  the  amount  insured  by  all  policies 
bears  to  the  sound  value  of  the  property  insured."  But,  there 
is  no  language  that  limits  the  provisions  to  the  case  of  other 
insurances,  and  the  word  "  thereby  "  cannot  be  supposed  to  be 
used  to  signify  "by  all  policies."     As  here  xTsed,  the  word 
"  thereby  "  is  given  a  natural  significance,  by  considering  it 
to  be  equivalent  to  "  in  that  way/'  viz.,  by  means  of  endorse- 
ments made  on  the  policy  or  in  the  book,  vidth  the  approval 
Vol.  XVn.— 19 


390  EASTERN  DISTRICT  OF  MEW  YORK. 

Breed  w.  The  Proyidence  Washington  Insnranoe  Company. 

of  the  tLnderwriterSy  according  to  the  method  prescribed  in 
the  commencement  of  the  policy.  So  understood,  the  langiuge 
of  the  10th  cbuse  is  given  a  natural  effect,  and  the  10th  and 
15th  clauses  are  in  harmony,  for  the  words  ^^  sach  loss,"  need 
in  the  15th  clause,  refer  back  to  the  language  of  the  10th 
clause,  for  the  extent  of  the  liability,  and  the  sixty  days'  limit, 
contained  in  the  15th  clause,  indicates  the  object  of  that 
clause.  The  provision  of  the  lOth  clause,  if  read  as  the  pLunt- 
iff  contends,  would  be  an  absurd  provision,  for  it  would  per- 
mit the  insured,  by  taking  out  other  policies,  to  increase  the 
amount  of  liability  under  the  policy,  without  paying  any  in- 
creased premiums,  inasmuch  as,  according  to  the  plaintiffs 
reading,  the  greater  the  amount  of  all  the  policies  the  greater 
the  liability  created  by  this  clause.  It  is,  indeed,  true,  that 
such  a  result  would  conflict  with  other  subsequent  clausea  in 
the  policy,  but  the  clause,  by  itself,  if  understood  as  the 
plaintiff  contends,  would  produce  that  result,  and  it  cannot  be 
supposed  to  have  been  the  intention  to  insert  an  absurd  pro- 
vision, of  such  a  character,  in  the  policy,  whether  cured  by 
other  provisions  or  not. 

The  amount  of  premium  furnishes  no  support  to  the 
plaintiff's  contention.  It  was  entirely  possible,  under  the 
policy,  that  underwriters  should  be  liable  for  the  whole 
$8,000,  as,  for  instance,  in  case  the  sound  value  of  the  prop- 
erty insured  had  been  $8,000 ;  and  it  was  within  the  plaintiffa 
control  to  limit  the  shipment  to  that  amount.  So,  also,  the 
liability  would  be  $8,000,  if  the  value  of  the  shipment  were 
$20,000,  in  case  the  loss  had  been  total. 

My  conclusion,  therefore,  is,  that  the  terms  of  the  policy 
do  not  permit  the  constructions  for  which  the  plaintiff  con- 
tends, and  that  the  effect  of  the  provisions  in  the  policy  is  to 
make  the  owner  co-insurer  with  the  underwriters,  and  to  Kmit 
the  liability  of  the  underwriters,  in  this  case,  to  two-fifths  of 
the  loss.  In  accordance  with  this  conclusion,  there  will  be 
judgment  for  the  plaintiff  in  the  sum  of  $1,746  25,  that  being 
the  two-fifths  of  the  loss,  less  certain  deductions  that  both 
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sides  aj^ree  are  proper  to  be  made.    Let  there  be  judgment 
accordingly. 

Birdaeye^  Cloyd  <b  BayliaSy  for  the  plaintifE. 

W.  W.  Hoppiny  Jr.j  for  the  defendant. 


Thb  Amebigak  Cotton  Tib  Supply  Comfakt 
Nathahibl  L.  MoCbeadt  and  others.    In  Equttt. 

Cotton  tioB  made  in  iofringement  of  patents  owned  by  the  plaintiff  were  being 
shipped  from  New  York  to  ports  in  the  sonthero  part  of  the  Uilited  States,  by 
steamers  belonging  to  a  corporation  of  which  the  defendants  were  the  manag- 
ing officers,  for  persons  whose  names  they  refqsed  to  disclose  to  the  pluntiff, 
the  ties  being  shipped  to  be  sold  at  such  ports  for  ose :  Held,  that  such  carry- 
ing of  snob  ties  by  said  steamers  was  an  infringement  of  the  patents,  and  that 
BQch  officers  would  be  restrained  by  an  injaneiion  from  doing  so. 

Under  §  4,021  of  the  RcTised  Statutes,  the  Coart  has  power  to  enjoin  the 
infringement  of  a  patent,  independently  of  the  award  of  any  other  relief 
thereon. 

(Before  Blatchtobd,  J.,  Boathern  District  of  New  Yorlc,  Norember  llih,  18Y9.) 

Blatchtobd,  J.  This  bill  is  founded  on  two  patents. 
One  of  them,  No.  23,291,  was  granted  to  George  Brodie, 
May  22d,  1859,  for  14  years  from  March  22d,  1859,  for  "im- 
provements in  metallic  bands  for  baling,"  and  was  re-issned 
to  him  April  27th,  1869,  as  re-issne  No.  8,406,  and  was  ex- 
tended for  seven  years  from  March  22d,  1873,  and  was  re- 
issned  March  26th,  1873,  as  re-issne  No.  6,338.  The  other 
patent,  No.  31,252,  was  granted  to  James  J.  McComb,  Jann- 
aiy  29th,  1861,  for  14  years  from  that  day,  for  an  "improve- 
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me^t  in  iron  ties  for  cotton  bales,"  and  was  extended  for 
seven  years  from  January  29thj  1875.  The  plaintiff,  a  Louis- 
iana corporation,  is  the  owner  of  the  patents.  The  validity 
of  the  patents  and  the  right  of  the  plaintiff  to  be  protected 
by  preliminary  injunctions  against  infringements  are  not  in 
question  in  this  suit. 

The  charge  of  infringement  made  in  the  bill  is,  that  the 
defendants,  without  license,  have  entered  upon,  and  are  now 
engaged  in  infringing  upon,  the  rights  of  the  plaintiff,  by 
aiding  and  abetting  various  other  persons,  not  licensees  of  the 
plaintiff,  in  making,  selling  and  using  iron  cotton  ties  which 
embody  the  said  patented  inventions.  The  defendant  Mc* 
Cready  is  the  President  of  the  Old  Dominion  Steamship 
Company,  a  Delaware  corporation,  the  defendant  Stanford  is 
the  secretary  and  general  freight  agent  of  the  said  corpora* 
tion,  and  the  third  defendant  is  the  assistant  general  freight 
agent  of  the  said  corporation.  The  bill  alleges,  that  the  de- 
fendants, as  officers  and  agents  of  the  said  corporation,  haTe 
been  for  some  time  past  and  now  are  actively  engaged,  with- 
out the  license  or  authority  of  the  plaintiff,  and  against  the 
plaintiff's  protest,  in  transporting  cotton  ties,  embodying 
the  said  inventions,  from  the  port  of  New  York  to  various 
points  in  the  South,  and  particularly  to  Norfolk,  Petersburg 
and  Eichmond,  well  knowing  that  such  ties  are  intended  for 
sale  and  use  in  the  cotton  districts  and  in  the  cotton  ports  of 
the  South;  that  the  plaintiff  has  already  suffered  damage 
from  such  acts  of  the  defendants ;  and  that  the  defendants 
have  been  duly  notified  of  the  plaintiff's  rights  in  the  prem- 
ises, and  requested  to  desist  from  such  acts,  but  refuse  to  do 
so,  except  as  they  shall  be  restrained  therefrom  by  the  order 
of  this  Court.  The  bill  prays  that  the  defendants  may  ac- 
count for  profits  and  damages,  and  may  be  enjoined  from 
making,  using  or  vending  the  said  inventions  and  from  aiding 
others  in  so  doing. 

The  bill  is  accompanied  by  an  affidavit  made  by  Frederic 
Cook,  an  agent  of  the  plaintiff,  on  the  13th  of  October,  1S79, 
setting  forth  that  the  said  corporation  has  been  engaged. 
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without  the  license  or  authority  of  the  plaintiff,  in  transport- 
ing from  the  city  of  New  York  to  Norfolk  and  other  places 
in  the  State  of  Virginia,  iron  cotton  ties  embodying  the  in- 
ventions covered  by  the  3d,  4th  and  5th  claims  of  the  Brodie 
patent,  and  the  claim  of  the  McComb  patent ;  that,  within 
the  past  two  weeks,  he  has  seen  upon  the  pier  of  said  corpo- 
ration, various  lots  of  said  ties  which  he  carefully  examined 
and  is  sure  were  not  of  the  manufacture  of  the  plaintiff,  but 
were  unlicensed  and  infringing  ties ;  that  he  has  been  unable 
to  learn  from  the  officers  of  said '  corporation  who  the  actual 
shippers  of  the  said  infringing  ties  have  been,  although  he 
has  caused  proper  enquiry  to  that  end  to  be  made,  the  officers 
of  the  corporation  declining  to  furnish  the  information,  on 
the  ground  that  the  rules  of  the  corporation  forbid  it ;  that 
he  believes  that  other  persons  than  those  who  have  been  re- 
strained in  suits  brought  by  the  plaintiff,  in  this  Court,  against 
Ballard  &  Wheeler  and  John  S.  Long,  V.  Pugsley  and  G.  P. 
Chapman,  Earle  &  Perkins  and  Moses  &  Cohen,  are  making 
-such  shipments  by  the  s^d  line ;  that,  on  the  10th  of  Octo- 
ber, 1879,  there  was  received  at  the  New  York  office  of  the 
plaintiff,  a  letter  from  ite  Norfolk  agent,  C.  Phillips,  enclosing 
a  copy  of  a  part  of  the  manifest  of  the  Old  Dominion,  one  of 
the  steamships  of  the  said  corporation,  which  lately  arrived 
from  New  York  at  Norfolk,  and  which  showed  the  shipment 
on  that  vessel  of  six  lots  of  cotton  ties  consigned  to  different 
parties,  none  of  whom  are  agents  of  the  plaintiff ;  that  such 
ties  were  described  in  said  letter  as  arrow  ties;  that  the 
writer  of  the  letter  went  on  to  state  that  the  large  quantity 
of  such  ties  brought  into  his  territory  from  New  York  was 
seriously  affecting  his  trade,  and  that,  unless  the  further  in- 
troduction of  such  ties  could  be  prevented,  his  sales  would 
not  be  one^half  of  what  they  would  otherwise  be ;  that  a  let- 
ter of  similar  import  was  written  within,  a  few  days,  and  re- 
ceived from  the  Petersburg  agents  of  the  plaintiff,  in  which 
complaint  is  made  of  the  large  number  of  competing  ties 
brought  into  the  Petersburg  market  from  New  York ;  that 
the  counsel  for  the  plaintiff  has  caused  the  attention  of  the 
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officers  of  the  said  steaiiiBhip  compasy  to  be  called  to  the  in- 
jury that  18  thus  being  inflicted  upon  the  pkintiff,  and  baa 
served  npon  said  company  and  one  or  more  of  the  defendants 
herein  a  copy  of  the  restraining  orders  and  injunctions  which 
have  been  issued  in  the  above-named  suits,  but  that,  while  the 
officers  of  said  company  acknowledge  their  obligation  to  le- 
f rain  from  transporting  ties  for  the  special  parties  defendant 
in  said  suits,  they  do  not  feel  that  they  are  at  liberty  to  de- 
cline taking  simil^  freights  from  other  persons;  that  the 
counsel  for  the  plaintiff  has  caused  to  be  represented  to  the 
officers  of  said  company  the  difficnlty  which  the  plaintiff  now 
finds  in  protecting  itself  against  shipments  of  infringing  ties 
by  unknown  parties,  and  that  it  may,  therefore,  become  nec- 
essary to  apply  to  this  Court,  for  an  order  restraining  the  said 
company  generally  from  acting  as  carriers  for  parties  who  may 
offer  such  ties  for  shipment  from  the  port  of  New  York,  and 
that  the  officers  of  said  company  have  signified  not  only  their 
willingness  to  yield  a  ready  obedience  to  any  such  order,  if 
obtained,  but  a  disposition  to  abstain  from  any  attempt  to  em- 
barrass the  plaintiff  in  securing  such  order;  that  he  greatly 
fears  that  unless  the  said  company  be  so  restrained  forthwith 
and  before  a  motion  for  an  injunction  can  be  heard  in  the 
due  course  of  practice,  infringers  will  succeed  in  removing 
their  ties  to  points  in  the  south  and  outside  of  the  jurisdiction 
of  the  Court ;  that,  should  they  succeed  in  this,  it  will  necesr 
sarily  result  in  irreparable  damage  to  the  plaintiff;  and  that 
this  is  the  most  critical  period  of  the  cotton  tie  season,  and  a 
few  thousand  bundles  of  infringing  ties  thrown  into  the 
market  at  this  juncture  will  almost  inevitably  unsettle  prices 
and  greatly  distui'b  the  trade,  and  thns  infiict  an  injury  npon 
the  owners  of  the  patents  for  which  there  is  no  adequate 
remedy. 

On  the  bill  and  such  affidavit  an  order  was  made  by  this 
Court,  on  the  13th  of  October,  1879,  ordering  that  from  and 
after  the  service  of  the  writ  of  subpoena  in  this  cause,  and  a 
notice  of  motion  for  an  injunction  pendente  liUj  to  be  heard 
on  October  24th,  1879,  with  copies  of  the  papers  on  which 
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said  motion  is  to  be  made,  ^'  the  said  defendants,  and  each  of 
them,  their  agents,  servants,  attorneys,  workmen  and  em- 
ployees, and  each  of  them,  be  and  stand  in  all  respects  re- 
strained and  prohibited  from  receiving  at  the  wharves  or 
docks  of  the  said  Old  Dominion  Steamship  Company,  or 
from  placing  on  board  said  company's  steamships,  or  from 
shipping  or  transporting  from  any  point  or  points  within  the 
jurisdiction  of  this  Conrt,  nnder  any  pretext  whatever,  any 
cotton  lies  containing  the  features  of  invention,  or  any  of 
them,  which  form  the  snbject  of  the  third,  fonrtli  and  fifth 
claims  of  the  said  patent  Ko.  5,383,  or  the  claim  of  the  said 
patent  Ko.  31,252,  and  particularly  ties  composed  of  a  flat 
band  of  iron  and  an  open-slotted  link  or  bnckle,  having  a  single 
central  opening  for  receiving  the  band,  unless  such  ties  be 
offered  for  shipment  or  transportation  by  the  said  American 
Cotton  Tie  Supply  Company,  or  its  duly  authorized  agents, 
and  that  they  and  each  of  them  do  stand  so  restrained  and 
prohibited  until  the  hearing  of  such  motion,  and  until  the 
same  shall  be  by  the  Conrt  determined  and  decided.'' 

The  motion  has  been  heard.  It  is  opposed  on  the  part  of 
the  defendants,  by  an  answer  to  the  bill  and  by  affidavits. 
The  defendant  McCready,  in  an  affidavit,  says,  that  he  is  pres- 
ident of  the  Old  Dominion  Steamship  Company,  a  corporation 
created  under  and  by  virtue  of  the  laws  of  Delaware,  and  en- 
gaged in  the  business,  as  common  carrier,  of  carrying  and 
transporting  freight  and  passengers  between  the  ports  of  New 
Tork,  Norfolk  and  Bichmond,  and  having  its  general  office  in 
the  city  of  New  York ;  that  said  company  owns  many  large 
fiteamships,  by  which  it  carries  on  its  said  business,  which  sail 
from  the  port  of  New  York  six  times  a  week,  laden  with  large 
cargoes  of  all  kinds  of  merchandise ;  that  said  company  re- 
ceives upon  its  wharf,  at  pier  43,  North  river,  from  a  very 
^ge  number  of  persons,  all  kinds  and  descriptions  of  freight, 
in  all  quantities ;  that  he  is  not  acquainted  with  any  of  the 
details  of  such  transportation,  so  far  as  the  names  of  shippers 
And  the  different  kinds  of  merchandise  are  concerned,  his  du- 
ties being  confined  to  the  general  management  of  the  business; 
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that  it  would  not  be  practicable  for  him  to  inform  himself 
each  day  as  to  such  details ;  that  he  has  no  knowledge  what- 
ever as  to  the  claim  of  the  plaintiff  herein  to  the  patents  spee- 
ified  in  the  bill,  nor  to  the  articles  claimed  to  be  manufactmed 
in  accordance  therewith ;  that  it  would  be  impossible  for  him, 
as  president  of  said  company,  to  inform  himself,  each  day,  or 
at  any  time,  whether  the  articles  received  by  the  said  com- 
pany for  shipment,  are  shipped  by  persons  licensed  by  the 
plaintiff,  or  whether  the  articles  have  been  properly  purchased 
by  the  shippers  from  the  plaintilBE,  or  whether  the  articles 
themselves  are  infringements  of  the  plaintiff's  manufacture, 
or  different  from  the  same ;  that,  with  regard  to  the  shipmentB 
heretofore  made,  he  has  been  entirely  ignorant  in  the  respects 
above  set  forth,  except  so  far  as  he  has  been  informed  by  per- 
sons acting  for  the  plaintiff,  that  the  articles  were  infringe- 
ments; that  the  business  of  said  company  is  very  large,  and 
it  would  be  impossible,  in  the  proper  conduct  of  the  same, 
for  the  said  company  to  inform  itself  of  all  the  facts  with  re- 
gard to  the  articles  shipped,  to  ascertain  whether  or  not  they 
were  infringements  of  the  plaintiff's  manufacture ;  that  it 
would  necessitate  the  employment  of  experts  to  examine  each 
and  every  one  of  the  articles,  out  of  many  tons  thereof,  to  de- 
termine whether  or  not  they  were  infringements ;  that  it 
would  be  necessary  to  employ  persons  to  make  enquiries  as  to 
the  shippers  of  the  articles,  to  learn,  if  possible,  whether  they 
had  the  right  to  ship  the  same ;  that  all  of  this  would  seriously 
impede  and  delay  the  business  of  the  said  company,  to  its  great 
and  irreparable  injury ;  that  he  has  in  no  way  infringed  upon 
the  rights  of  the  plaintiff ;  that  he  has  not  aided  or  abetted 
any  persons,  whether  licensees  of  the  plaintiff  or  otherwise, 
in  making,  selling  or  using  the  articles  claimed  by  the  plaint- 
iff ;  that  he  has  no  knowledge,  nor  any  means  of  ascertaining, 
whether  or  not  the  said  company  is  shipping  or  transporting 
«otton  ties  embodying  the  plaintiff's  patented  invention,  • 
shipped  by  persons  without  authority  or  license ;  and  that 
neither  he  nor  the  other  oflBcers  of  the  said  company  would 
hesitate  to  obey  any  proper  order  of  this  Court,  but  the  said 
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company  and  its  officers  do  most  earnestly  oppose  the  making 
of  any  order  which  would  inflict  any  serious  injury  upon 
said  company,  as  the  order  prayed  for  herein  inevitably 
would. 

The  defendants  Stanford  and  Guillauden,  in  a  joint  affi- 
davit, state  that  Stanford  is  secretary  and  general  freight 
agent  of  the  Old  Dominion  Steamship  Company,  and  that 
Ouillauden  is  assistant  general  freight  agent  of  said  company; 
that  they  have  read  the  affidavit  of  the  defendant  McCready, 
and  the  same  is  true  in  every  respect ;  that  the  defendants 
are  entirely  ignorant  of  the  matters  in  the  bill  and  affidavit  of 
the  plaintiff  set  forth,  with  relation  to  the  letters  patent  and 
the  plaintiff's  rights  and  acts  thereunder,  as  alleged  in  said  bill 
and  affidavit,  nor  have  they  any  means  of  informing  themselves 
as  to  such  matters ;  that  they  deny  any  individual  connection 
with,  or  relation  to,  the  acts  charged  against  them  in  said  bill 
and  affidavit,  and  allege,  that  their  only  connection,  directly 
or  indirectly,  with  such  matters  is  as  officers  and  agents  of 
the  Old  Dominion  Steamship  Company ;  that  said  company 
acts,  in  relation  to  the  transportation  of  the  articles  alleged  to 
be  infringements  of  the  plaintiff's  invention,  only  as  a  common 
carrier  for  others,  and  that  it  has  no  other  interest  or  connec- 
tion with  said  articles ;  that  the  deponents  are  employed  en- 
tirely in  the  office  of  said  company ;  that  they  have  never 
seen  any  of  said  articles ;  and  that  they  have  no  power  or 
authority  to  refuse  to  transport  the  same. 

The  defendant  Stanford,  in  a  separate  affidavit,  states  that 
he  is  secretary  and  general  freight  agent  of  the  Old  Do- 
minion Steamship  Company ;  that,  since  the  restraining  order 
in  this  suit  was  issued,  cotton  ties  have  been  offered  to  said 
company  for  shipment ;  that,  by  reason  of  said  order,  and  the 
inability  of  the  officers  and  agents  of  said  Company  to  ascer- 
tain and  determine  as  to  whether  or  not  the  said  ties  were  in- 
fringements of  the  plaintiff's  alleged  inventions,  or  whether 
or  not  the  persons  offering  the  same  were  rightfully  author- 
ised to  ship  them,  the  said  company  was  compelled  to  refuse 
to  receive  or  transport  the  same ;  that  the  said  ties  were  sub- 
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fleqnently  offered  to  another  company,  a  competitor  of  the 
Old  Dominion  Steamship  Company,  which  received  and 
transported  the  same ;  that,  by  reason  of  being  placed  in  sach 
a  position,  the  said  company  is  sustaining  and  will  continue  to 
sustain  very  serions  injury,  not  only  with  regard  to  the  freight 
on  said  ties,  but  with  regard  to  other  freight ;  that  such  in- 
jury will  amount  to  upwards  of  one  thousand  dollars  a  month 
directly,  in  addition  to  its  liability  to  action  by  the  parties 
offering  said  ties ;  and  that  the  competitors  of  said  company 
are  thus  greatly  benefitted  at  it9  expense  and  to  its  grett 
injury. 

It  is  contended  for  the  defendants,  that  the  steamship 
company,  as  it  acts  solely  in  the  capacity  of  common  carrier 
of  these  ties,  does  not  come  within  the  meaning  of  the  statute, 
as  an  infringer  of  the  patents ;  that  it  has  nothing  to  do  with 
the  rights  of  the  plaintiff  or  the  invasion  of  those  rights  by 
others ;  that  it  does  not  use,  or  aid  others  in  using,  the  ties, 
because  such  use  cannot  be  had  until  after  transportation  and 
delivery ;  that  the  company,  by  transporting  the  ties,  does 
not  sell  them  to  others  to  be  used,  or  aid  in  selling  them  to 
others  to  be  used ;  that,  as  a  common  carrier,  the  company  is 
bound  to  receive  and  carry  all  goods  offered  by  any  person; 
that  it  would  be  against  public  policy  to  restrain  the  com- 
pany ;  that  it  would  impede  its  business  and  inflict  injury  on 
the  whole  community ;  that  the  suit  is  improperly  brought 
against  the  defendants  and  should  be  brought  against  the 
company ;  that  the  defendants  are  only  oflBcers  of  the  com- 
pany, with  distinct  duties,  and  have  no-control  over  the  goods 
and  no  power  to  refuse  to  receive  them ;  that  the  company 
ought  not  to  be  compelled,  at  its  own  expense,  to  protect  the 
plaintiff's  business ;  and  that  it  owes  no  duty  to  the  plaintiff, 
to  answer  for  the  diligence  which  the  plaintiff  ought  to  use  in 
protection  of  its  own  interests. 

It  is  entirely  clear  that  the  owners  of  infringing  and  un- 
licensed cotton  ties,  who  are  causing  them  to  be  transported 
by  the  vessels  of  the  Old  Dominion  Steamship  Company,  are 
sending  them  for  sale  and  use,  and  are  employing  said  com* 
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pany  and  its  officers  as  agents  and  servants  in  promoting  and 
effecting  sucli  sale  and  nse.  It  wonld  seem,  on  principle,  that 
there  onght  to  be  no  difficult j  in  restraining  by  injunction  all 
persons,  whether  officers  of  a  corporation  or  not,  who  are  aid- 
ing in  the  promotion  of  the  infringing  sale  and  use,  whether 
sach  persons  wonld  be  liable  for  profits  or  damages  or  not. 
It  has  been  so  held  by  this  Court.  {Ooodyear  v.  Phelps^  8 
Blatchf.  a  C.  j».,  91 ;  Poppenhusen  v.  Falke,  4  ld.y  498.) 

In  Hunt  ▼.  Jianiere.  (Z.  J.y  new  series^  vol.  M^part  1, 
CAy.,  142,)  a  wharfinger  received  notice  that  certain  wine,  de- 
posited at  his  wharf  was  marked  with  a  fraudulent  imitation 
of  a  trade-mark,  and  that  the  owner  of  the  trade-mark  was 
about  to  apply  to  the  Court  of  Chancery  for  an  injunction  to 
prevent  the  wine  from  going  on  the  market.    After  the  in- 
junction had  been  granted,  but  before  the  wharfinger  had  no- 
tice that  it  had  been  granted,  he  refused  to  deliver  the  goods 
to  their  owner.    It  was  held  by  the  Master  of  the  Eolls,  and, 
on  appeal,  by  the  Lords  Justices,  that  he  was  justified,  in 
equity,  in  such  refusal,  and  that  the  owner  of  the  goods  would 
be  restrained  from  suing  him  at  law  for  a  wrongful  conver- 
sion of  the  goods.    The  Master  of  the  Bolls  observed,  that 
the  plaintiff  acted  rightly ;  and  that,  being  in  the  possession 
of  goods  which  he  knew  to  be  a  fraudulent  and  spurious  imi- 
tation of  the  manu&cture  or  growth  of  other  persons,  and 
being  informed  that  an  injunction  would  be  obtained,  and 
heing  notified  not  to  deliver  the  goods,  he  would  have  acted 
cnlpably  if  he  had  parted  with  the  goods. 

In  Upmann  v.  Elka/n^  {Law.  Hep.,  7  Chy.  App,j  180,) 
affirming  the  decision  of  the  Master  of  the  Bolls,  {Law  Rep.y 
12  Eq.  Cas.y  140,)  a  firm  of  forwarding  agents  in  London  re- 
ceived from  correspondents  abroad  several  boxes  of  cigars 
bearing  forged  brands,  which  were  to  be  delivered  to 
several  persons  in  England.  On  application  by  the  makers 
^hose  brand  had  been  forged,  the  agents  gave  information 
as  to  the  consignors,  and  offered  either  to  send  back  the 
cigare,  or  to  erase  the  brands.  On  a  bill  for  an  injunc- 
tion, filed  by   the  makers  whose   brands  were  forged,  it 
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was  held  that  the  fact  that  the  agents  were  merely  carrien 
was  no  defence  to  the  suit,  but .  that,  as  thej  had  giyen 
eufBcient  information  and  had  offered  to  erase  the  brandsy 
they  were  not  to  pay  costs.    The  defendants  were  forwarding 
agents,  to  whom  the  goods  had  been  consigned  to  pay  the 
duty  on  them  and  forward  them  to  persons  named.     They 
were  to  be  paid  for  so  doing,  but  their  profit  did  not  arise 
from  the  sale  of  the  goods.    The  Master  of  the  Kolls  said : 
"  It  does  not,  in  my  opinion,  make  any  diffeirence  whether  the 
goods  are  sent  to  a  person  who  does  not  deal  in  the  article 
consigned,  and  whose  dnty  is  simply  to  distribute  the  goods 
to  other  persons,  or  whether  the  goods  are  sent  to  him  as 
consignee,  for  his  own  purposes.    In  either  case  they  ^are  sent 
to  the  dock  to  be  at  his  disposal,  and  without  his  signature  the 
goods  cannot  be  disposed  of.     It  will  not  do  for  hinci  to  saj, 
as  he  does  in  this  case,  ^  I  know  nothing  about  the  goods  sent 
I  do  not  know  whether  they  have  any,  or,  if  any,  what  brand 
on  them,  or  whose  it  is.'    It  is  his  duty  to  know  this,  and,  if 
he  receiyes  notice  that  they  bear  a  fraudulent  imitation  of 
another  n^an's  brand,  he  ought  to  ascertain  this  as  speedily  as 
possible,  after  such  notice,  and  to  take  the  proper  and  neces- 
sary steps  to  prevent  their  being  disposed  of  in  that  state. 
It  may  be,  that,  without  notice,  and  when  he  sees  the  trade- 
mark, he  does  not  know  that  it  belongs  to  another.    If  so,  he 
may  deal  with  them  innocently.    But,  as  soon  as  he  is  in- 
formed of  the  fact,  he  should  act  at  once,  so  as  not  to  be, 
in  any  event,  either  from  wilful  or  from  accidental  igno- 
rance, made  a  party  to  the  fraud  committed  by  another;  and, 
when  he  ascertains  the  fact,  he  should  at  once  inform  his 
correspondent  abroad.     If  it  be  argued,  that  this  imposee 
upon  him  serious  inconvenience,  and  a  duty  which,  by  taking 
the  order  for  goods,  he  never  undertook,  this  may  be  admitted 
to  be  true ;  but  it  is  only  what  would  be  the  case  in  the  event 
of  the  importation  of  prohibited  articles,  and  it  arises  from 
the  circumstance  that  he  has  not  taken  sufficient  care  to  as- 
certain what  sort  of  persons  the  correspondents  are  for  whom 
he  consents  to  act  as  agent."     Lord  Hatherley,  on  the  ap- 
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peal,  said :  ^^  It  has  been  argaed,  that  the  plaintiffs  were  not 
entitled  to  an  injunction  against  the  defendants,  who  had  been 
gnilty  of  no  offence,  being  merely  carriers  receiving  goods^ 
which,  thongh  fraudulently  marked,  were  not  for  their  own 
use,  nor  to  be  sold  by  them  for  their  own  benefit,  but  were 
received  merely  for  the  purpose  of  transmitting  them  to  the 
persons  to  whom  they  were  consigned.  I  cannot  conceive  a 
doctrine  more  dangerous  or  mischievous,  or  more  fatal  to  the 
authority  of  the  Court  with  respect  to  trade-marks.  If  that 
argument  prevailed,  any  persons,  being  abroad,  as  was  the 
case  in  this  instance,  and  minded  to  commit  frauds  upon  an 
English  trade-mark,  could  easily  do  so  by  sending  their  differ- 
ent consignments  together  to  persons  in  the  position  of  the 
defendants,  who  appear  to  be  respectable  agents  and  ware-^ 
housemen,  thereby  committing  an  injury  in  a  manner  most 
convenient  for  themselves,  and  very  mischievous  to  the  per- 
son entitled  to  the  benefit  of  the  trade-marks.'' 

In  Orr  v.  Diaper^  {Law  Rep,^  4  Chy.  Div.^  92,)  it  was 
held  that  a  bill  would  lie  against  ship  owners  who  had  shipped 
goods  bearii^  counterfeits  of  the  plaintiff's  trade-marks,  for 
a  discovery  of  the  names  of  the  consignors  from  whom  the 
goods  had  been  received. 

The  doctrine  of  these  cases  in  regard  to  trade-marks  is  en- 
tirely applicable  to  the  case  of  the  infringement  of  a  patent. 
As  the  defendants  have  refused  to  disclose  the  names  of  the 
infringing  shippers  of  ties,  the  plaintiff  is  without  remedy  by 
injunction,  in  respect  of  the  infringing  ties  which  the  defend- 
ant's company  transports  in  its  vessels,  unless  it  can  obtain  an 
injunction  in  this  suit.  It  clearly  ought  to  have  such  a 
remedy. 

No  authority  is  cited  by  the  defendants  in  which  it  is  held 
that  an  injunction  will  not  lie  in  a  case  like  the  present.  The 
cases  cited  for  the  defendants  are  cases  where  it  has  been  held 
that  workmen  and  employees  will  not  be  held  liable  for 
profits  and  damages,  in  a  suit  for  the  infringement  of  a  patent. 
Under  §  4,921  of  the  Kevised  Statutes,  the  authority  of  this 
Court,  in  a  case  arising  under  the  patent  laws,  of  which  it  has 
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jnrisdiction,  to  grant  an  injonction,  according  to  the  oonne 
and  principles  of  Courts  of  eqnitj,  to  prevent  the  yiolationof 
any  right  secnred  by  a  patent,  is  entirely  independent  of  the 
award  of  any  other  relief  in  the  same  snit. 

The  officers  of  the  steamship  company  mnst  have  the  same 
power  to  refuse  to  accept  infringing  cotton  ties  that  they  hsTS 
to  accept  them.  The  defendant  McOready  does  not  disclaim 
snoh  power  to  refose.  The  cases  of  Ligktner  y.  EimbaU^  (1 
LawMj  211,)  and  Heatan  v.  Quintard^  (7  BkUchf.  C.  C.  A, 
73,)  are  distinguishable  from  the  present  case. 

As  to  the  suggestion  of  hardship  to  the  defendants  and  to 
their  company,  there  can  be  no  difficulty  in  so  framing  the 
order  of  injunction,  that,  with  the  cooperation  of  the  agents 
of  the  plaintiff,  there  will  be  but  little  practical  difficulty  in 
securing  obedience  to  the  injunction  without  serious  practical 
inconvenience  to  the  defendants.  ~  The  defendants'  company 
will  be  deprived  of  no  more  carrying  trade  in  respect  to  in- 
fringing ties,  than  they  would  be  deprived  of  if  the  shippen 
of  such  ties  were  enjoined,  and  it  must  be  presumed  that 
they  would  be  enjoined,  if  their  names  were  known.  The 
defendants'  company  could  have  caused  such  names  to  hare 
been  disclosed,  on  enquiry,  but  it  did  not.  The  allegation 
that  the  information  was  ask^d  and  refused  is  not  denied. 

The  injunction  asked  for  is  granted. 

8,  A.  Duncan^  for  the  plaintiff. 
F.  D.  Sturgea^  for  the  defendants. 
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vs. 

Charles  Sheldon  and  others.    In  Equttt. 

IieCtera  patent  for  an  inrention  were  granted  in  England;  dated  September  8d, 
1861  The  specificalion  was  filed  in  the  Great  Seal  Patent  Office  there,  March 
Sdp  1863.  Letters  patent  for  the  same  inyention  were  granted  by  the  United 
States,  July  14th,  186S,  for  17  years.  The  date  of  the  application  for  the 
United  States  patent  was  not  shown :  Eeld, 

(1.)  That  the  date  of  the  filing  of  the  specification  in  England  most  be  taken 
as  the  date  of  the  patenting  in  England,  for  the  purposes  of  §  6  of  the  Act  of 
March  8d,  1889,  (6  U.S.  Stat  at  Larg€,  863 ;) 

(i.)  That  the  invention  was,  therefore,  not  patented  in  England  more  than  six 
months  before  the  United  States  patent  was  upplied  for,  and  so  the  Act  of 
1889  did  not  apply,/knd  the  United  States  patent  was  yalid  for  17  years  from 
July  14th,  1868. 

The  burden  of  proof  is  upon  a  party  who  claims  that  a  patent  shonld  be  lindted 
in  duration,  to  show  the  facts  which  wonld  limit  it 

(Before  WaxiLn,  J.,  Vermont  Noyember  12th,  1879.) 

Wheeleb,  J.  This  cause  has  been  further  heard  upon  a 
motion  of  the  plaintiff  for  an  injunction,  which  is  opposed  on 
the  gronnd  that  the  patent  has  expired.  The  patent  was 
granted  Jnlj  14th,  1863,  for  seyenteen  years,  and  wonld  ex- 
pire, according  to  its  own  terms,  Jnlj  14th,  1880.  English 
letters  patent  for  the  same  invention  were  granted,  dated 
September  8d,  1862,  pursuant  to  which  the  specification  was 
filed  in  the  Great  Seal  Patent  Office,  March  8d,  1863. 

The  Act  of  July  4th,  1836,  §  7,  (5  (71 S.  Stat  at  Large, 
119,)  provided  for  issuing  patents  if  the  inventions  had  not 
been  patented  or  described  in  any  printed  publication  in  this 
or  any  foreign  country,  but,  (§  8,)  that  nothing  in  that  Act 
should  deprive  an  inventor  of  the  right  to  a  patent  by  reason 
of  his  having  previously  taken  out  letters  patent  in  a  foreign 
country,  and  the  same  having  been  published,  at  any  time 
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within  six  months  next  preceding  the  filing  of  his  specifica- 
tion.   The  Act  of  March  Sd,  1839,  §  6,  (5  TJ.  S.  Stat,  at  Large^ 
354,)  provided  that  no  person  should  be  debarred  from  re- 
ceiving a  patent  for  an  invention  by  reason  of  the  same  hav- 
ing been  patented  in  a  foreign  country  more  than  six  months 
prior  to  his  application,  but  that,  in  all  cases,  every  such  pat- 
ent should  be  limited  to  the  term  of  fourteen  years  from  the 
date  or  publication  of  such  foreign  letters  patent.    Patents 
were,  at  that  time,  granted  for  fourteen  years,  and  might  be 
extended  seven  years  more.    By  the  Act  of  March  2d,  1861, 
§  16,  (12  U.  8.  Stat  at  Large^  249,)  all  patents  thereafter 
granted  were  to  remain  in  force  seventeen  years,  without  ex- 
tension.   In  Weston  v.  White,  (13  Blatchf.  G.  C.  B.,  364,)  it 
was  held,  that  the  effect  of  the  Act  of  1861  was  to  change 
the  term  of  fourteen  years  to  seventeen,  as  well  in  respect  to 
patents  limited  by  prior  foreign  patents,  as  in  respect  to 
others.     The  defendants  claim,  that,  under  these  statutes  and 
that  holding,  this  patent  is  limited  to  seventeen  years  from 
the  date  of  the  English  patent,  which  would  expire  Septem- 
ber 3d,  1879,  or,  at  least,  to  seventeen  years  from  the  filing 
the  full  specification  of  that  patent,  which  would  expire 
March  3d,  1880.     The  plaintiff  insists  that  it  is  not  limited 
by  that  patent  at  all.     The  Act  of  1839,  by  its  express  terms, 
applies  only  to  patents  for  inventions  patented  in  some  for- 
eign country  more  than  six  months  prior  to  the  application 
for  a  patent  in  this  country.    The  date  of  the  application  in 
this  country  does  not  appear,  but  it  must  have  been  earlier 
than  the  date  of  the  patent,  or  fully  as  early.    Assuming  that 
it  was  co-eval  with  the  patent,  then  the  question  arises  whether 
the  invention  was  patented  in  England  more  than  six  months 
before  that.    The  English  patent  was  dated  more  than  six 
months  before,  but  the  full  specification  was  not  filed  until 
within  six  months  before.     English  patents  are  granted  upon 
condition  that  a  full  specification  shall  be  filed  at  some  time 
within  six  months  from  the  date.     {Agnew  on  Pa^.,  822; 
Woodbury,  J.,  in  Jlogg  v.  Emerson,  6  How.,  479.)    As  said 
by  Grose,  J.,  in  Hornhlower  v.  BoiUton,  (8  D.  d&  K,  105,)  the 


NOVEMBER.  1879.  805 


The  AmericMi  Diamond  Rock  BoriDg  CompAoy  v.  Sheldon. 

English  patent  was  nothing  without  the  specification,  and  the 
}>atentee  could  gain  no  advantage  by  it.  The  question  is,  was 
it  patented  there  before  the  specification  was  filed.  In  Howe 
T.  Morton^  (1  Fish.  Pat,  Cas.,  586,)  it  was  held,  in  an  elabo- 
rate opinion,  that  an  invention  was  not  patentei}|^|^ad  until 
there  was  a  full  and  perfected  patent.  An(f,  in  Smith  v. 
Ooodyear  Dental  Vulcanite  Co.^  (3  Oito^  486,)  the  question 
seems  to  be  settled,  or  treated  as  settled  before,  in  the  same 
way.  Mr.  Justice  Strong  said,  page  498  :  "  Of  the  English 
])atent  of  Charles  Goodyear  it  is  enough  to  say,  that,  though 
the  provisional  specification  was  filed  March  14th,  1855,  the 
completed  specification  was  not  until  the  11th  of  September 
following.  It  was,  therefore,  on  the  last  mentioned  date  that 
the  invention  was  patented." 

So,  this  patent  does  not  depend  at  aU  upon  the  Act  of 
1839.  It  was  grantable  under  the  provisions  of  the  Act  of 
1836,  without  resorting  to  the  Act  of  1839,  and  does  not 
come  within  the  latter  Act.  By  the  terms  of  the  two  Acts, 
inventions  patented  abroad  more  than  six  months  before  were 
limited  to  fourteen  years  from  the  date  or  publication  of  the 
foreign  patent,  while  those  patented  abroad  within  six  months 
before  were  not  affected  at  all  by  the  foreign  patent.  This 
patent  is  one  of  the  latter  class,  and,  so  far  as  now  appears,  is 
good  for  the  term  of  seventeen  years  from  its  date,  under  the 
Act  of  1861.  In  Weston  v.  White,  the  foreign  patent  was 
several  years  before  the  application  in  this  country. 

This  case,  as  it  now  stands  upon  this  question,  is  open  to 
the  further  remark,  that  the  Act  of  1839  applied  only  to  pat- 
ents for  inventiohs  patented  in  a  foreign  country  more  than 
six  months  prior  to  the  application  for  the  patent  here.  As 
the  date  of  the  application  does  not  appear  apart  from  the 
date  of  the  patent,  it  docs  not  appear  that  the  date  of,  or  the 
application  for,  the  English  patent  was  more  than  six  months, 
or  any  other  space  of  time,  prior  to  the  application  here,  un- 
less the  date  of  the  patent  is  to  be  taken  as  the  date  of  the 
application,  upon  this  question.  Upon  a  question  of  priority 
of  invention,  the  presumption,  in  the  absence  of  proof,  would 
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be,  that  the  application  was  of  the  same  date  as  the  patent; 
but  there  the  burden  of  proof  wonld  be  npon  the  party  claim* 
ing  a  prior  application  describing  the  inyention,  to  show  it 
Here,  the  bnrden  rests  npon  the  party  claiming  that  the  pat- 
ent shod d  be  limited,  to  show  the  facts  which  wonld  limit  it 
Thi^  wonld  Inclnde  showing  the  application,  and  that  the  in- 
vention was  patented  abroad  more  than  six  months  prior  to  it 
These  essential  facts,  necessary  to  limit  this  patent,  are  lack- 
ing, so  far  as  the  English  patent  is  concerned ;  and,  as  that  is 
the  only  foreign  patent  shown  by  the  record,  for  this  inven- 
tion, they  are  lacking,  so  far  as  this  question,  as  now  pre- 
sented, is  concerned.  These  considerations  obviate  all  neoea- 
sity  for  considering  the  question  as  to  whether  the  term  of 
the  patent  wonld  begin  to  mn  from  the  date  of  the  English 
patent,  or  from  the  time  of  the  filing  the  f uU  specification 
nnder  it,  which  wonld  arise,  if  this  patent  came  within  the 
Act  of  1839,  and  was  supposed  to  arise,  until  the  connection 
and  application  of  that  Act  were  particularly  noticed. 

This  objection  is  overruled,  but  the  injunction  is  withheld 
to  await  the  decision  on  a  motion  made  by  the  defendants  in 
respect  to  the  French  patent. 

Charles  F,  BlaJuy  for  the  plaintifE. 

E.  J.  Phelps  and  W.  O.  Yeazey^  for  the  defendants. 


In  the  Matter  of  the  Petition  of  Frederiok  Pentlabgs 
AND  William  Beeston. 

R.  haying  sned  F.,  in  equity,  for  the  infringement  of  a  patent,  F.,  in  writhig, 
admitted  R*b  right,  and  agreed  on  the  damages  to  be  pud,  and  to  connent  to 
a  decree  therefor  and  for  a  perpetual  injunction.  Such  consent  vas  giren 
and  the  decree  was  entered,  the  damages  were  paid,  and  the  injunction  was 
issued.    Many  terms  of  Court  haying  elapsed  sbce  the  entry  of  the  decrM,  F, 
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applied  for  leave  to  file  a  supplemental  bill,  to  set  aside  the  decree,  on  the 

ground  that  the  agreemenb  was  entered  into  ander  a  mistake  of  fact:  Held, 
(1.)  That  the  application  was  really  to  file  a  bill  of  review  and  was  too  late, 

wider  Role  88,  in  Eqidty ; 
(i.)  That^  Ihe  decree  having  been  entered  by  consent^  a  bill  of  review  to  set  it 

amde  eoold  not  be  entertained ; 
(8.)  That  the  agreement  operated  as  an  estoppel 

(Before  Bmnior,  J.,  Eastern  District  of  New  York,  November  14th,  1879.) 

Bknediot,  J.  The  petitioners,  being  parties  defendant  to 
an  action  brought  against  them  by  Bafael  Pentlarge,  to  re- 
cover damages  for  the  infringement  of  a  certain  patent,  en- 
tered into  a  written  agreement,  under  seal,  with  the  plaintiff, 
wherein  they  expressly  admitted  the  validity  of  the  plaintiflPs 
patent,  and  his  exclusive  right  to  the  invention  described 
therein,  and  agreed  upon  the  amount  of  damages  to  be  paid 
for  their  infringement,  and  to  consent  to  a  decree  upholding 
the  patent,  and  adjudging  the  sum  of  $2,000  to  be  due  as 
damages,  and  awarding  a  perpetual  injunction  against  future 
infringement  by  them.  In  accordance  with  this  agreement, 
a  consent  to  the  decree  described  therein  was  given,  and,  upon 
it,  such  a  decree  was  duly  entered.  The  damages  awarded  by 
the  decree  were  thereafter  paid,  and  the  perpetual  injunction 
awarded  by  the  decree  was  duly  issued.  The  defendants  now, 
many  terms  of  Court  having  elapsed  since  the  entering  of  the 
decree,  apply,  by  petition,  for  leave  to  file  a  supplemental 
bill,  for  the  purpose  of  procuring  the  decree  so  entered  by 
consent  to  be  set  aside,  upon  the  ground  that  the  agreement 
above-mentioned  was  entered  into  under  a  mistake  of  fact. 
To  such  an  application  there  are  several  fatal  objections.  In 
the  first  place,  the  application  is,  in  substance,  for  leave  to 
file  a  bill  of  review.  It  is,  therefore,  governed  by  the  88th 
Equity  Eule,  and  comes  too  late.  In  the  second  place,  a  bill 
of  review,  for  the  purpose  of  'setting  aside  a  decree  entered 
by  consent,  without  fraud,  will  not  be  entertained.  "A  de- 
cree taken  by  consent  cannot  be  set  aside  by  a  bill  of  review, 
or  a  bill  in  the  nature  of  review."  (2  DanieWa  Ch.  Pr.^  Uh 
Am.  erf.,  1575 ;   French  v.  Shotwellj  5  Johns,  Ch,  iff.,  555.) 
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In  the  third  place,  eo  long  as  the  agreement  made  betweeo 
the  parties,  prior  to  the  entry  of  the  decree,  stands,  the  ad- 
missions of  the  plaintiff's  right  to  the  patent  sued  on,  and  to 
his  exclusive  right  to  the  invention  described  therein,  made 
by  the  petitioners,  and  set  forth  in  the  agreement,  nnder  their 
hands  and  seals,  mnst  operate  by  way  of  estoppel,  to  prevent 
any  different  determination  as  to  the  plaintiff's  right  to  the 
invention  described  in  his  patent,  from  that  contained  in  the 
decree  sought  to  be  set  aside.  Either  of  these  considerations 
is  sufficient  to  compel  a  denial  of  the  application.  It  is,  there- 
fore, denied. 

Tracy ^  Brodhead  <&  AUeriy  for  the  petitioners. 


Clinton  O.  Colgate 


V8. 
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Equtty. 

The  defendant  had,  under  an  Act  of  the  Lcgislatnre  of  Florida  and  an  Act  of  th* 
Congress  of  the  United  States,  the  ezclnsive  right  to  lay  and  maintain  t  sab- 
marine  telegraph  cahle  between  Florida  and  Cnba.  In  operating  sodi  cibk 
it  used  nn  invention  covered  by  letters  patent  owned  by  the  plaintiff,  grtoted 
after  said  Acts  were  passed :  Held,  tbnt,  although  the  plaintiff  oonld  not  oM 
the  invention  for  telegraphic  purposes  between  Florida  and  Cnba, he  could  en- 
join the  defendant  from  using  such  invention  fur  snch  pnrp oses  between  sn^ 
termini. 

(Before  Blatchfobd,  J.,  Sontbcrn  Disbrict  of  New  York,  November  16th,  1879.) 

Blatchford,  J.  The  motion  for  a  preliminary  iDJunction 
in  this  case  is  opposed,  on  special  grounds  not  involving  the 
construction  or  validity  of  the  plaintiff's  patent,  or  the  question 
of  infringement. 
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The  defendant  is  a  corporation  created  under  the  laws  of 
the  State  of  New  York,  prior  to  January  2d,  1866.    On  that 
day  an  Act  was  passed  by  the  Legislature  of  the  State  of 
Florida,  granting  to  said  corporation  "  the  sole  and  exclusive 
right  and  privilege,"  for  21  years  from  the  date  of  the  Act, 
"of  landing  a  submarine  telegraphic  cable  or  cables  on  the 
diore,  sea  coast,  islands,  keys,  reefs  or  sand  banks  lying  within 
the  limits  and  jurisdiction  of  the  State  of  Florida^  and  of 
connecting,  by  means  of  said  submarine  telegraphic  cable  or 
cables,  the  shore  and  sea  coast  of  the  State  aforesaid  with  the 
island  of  Cuba."   The  same  Act  gave  to  the  corporation  power 
to  connect  the  terminus  of  such  submarine  cable  or  cables,  on 
the  shore,  by  a  land  line,  with  the  most  convenient  land  tele- 
graphic line,  and,  for  that  purpose,  power  to  erect,  maintain 
and  operate  telegraphic  lines  through  the  State  of  Florida, 
and  across  the  islands,  keys,  sand  banks  and  reefs  belonging 
to  said  State,  and  over  which  said  State  has  control  and  juris- 
diction. 

On  the  5th  of  May,  1866,  an  Act  was  passed  by  the  Con- 
gress of  the  United  States,  (14  U.  S.  Stat,  at  Large^  44,)  grant- 
ing to  said  corporation  the  sole  privilege,  for  a  period  of  14 
jears  from  that  day,  ^^  to  lay,  construct,  land,  maintain  and 
operate,  telegraphic  or  magnetic  lines  or  cables,  in  and  over 
iho  'Waters,  reefs,  islands,  shores  and  lands,  over  which  the 
United  States  have  jurisdiction,  from  the  shores  of  the  State 
of  Florida,  in  the  said  United  States,  to  the  island  of  Cuba 
and  the  Bahamas,  either  or  both,  and  other  West  India 
Iriands." 

The  corporation  has,  also,  concessions  from  the  Govern- 
inent  of  Spain  in  regard  to  the  maintenance,  in  Cuba,  of  a 
snbmarine  cable  landed  there. 

The  bill  alleges,  that  the  defendant,  "  at  the  city  of  New 
York  and  elsewhere,  has,  (particularly  in  the  State  of  Florida, 
^d  the  waters  thereof,  where  said  defendant  uses  and  operates 
a  telegraph  cable  extending  to  the  island  of  Cuba,  and  also  on 
the  lines  of  telegraph  connecting  said  cable  with  New  York 
<^ty  and  other  points,)  within  the  said  Southern  District  of 


SIO  SOUTHERN  PISTRICr  OF  NEW  TORK, 

Colgate  V.  The  International  Ocean  Telegraph  Company. 

New  York  and  elsewhere,"  without  license,  ever  since  the 
date  of  the  plaintifPs  patent,  made,  used  and  sold  the  pat- 
ented invention  in  insulating  submarine  cables  or  telegraphic 
wires,  used  in  connection  with  the  telegraphic  lines  of  the  de- 
fendant, and  in  insulating  wires  and  other  conductors  of  elec- 
tricity, used  in  connection  with  electric  or  galvanic  batteries 
and  telegraphic  instruments. 

The  defendant  has  been  using,  for  telegraphic  commmiica- 
tion  between  Florida  and  Cuba,  cables  containing  wires  insu- 
lated by  gutta  percha,  within  the  claim  of  the  plaintiff's 
patent,  and  is  now  using  such  cables.  The  defendant  contends, 
that,  because  of  the  exclusive,  grants  to  it  from  the  State  of 
Florida  and  the  Congress  of  the  United  States,  which  were 
made  before  May  21st,  1867,  the  date  of  the  issuing  of  the 
plaintiff's  patent,  the  plaintiff  has  no  right  to  use  or  operate 
his  patented  invention  for  telegraphic  purposes  between  the 
shores  of  Florida  and  the  island  of  Cuba,  and,  therefore,  can- 
not enjoin  the  defendant  from  nsing  such  invention  for  such 
purposes  between  such  termini.  The  proposition  on  the  part 
of  the  defendant  is,  that,  by  the  grants  to  it  of  the  exclnsive 
right,  for  a  defined  period  of  time,  to  lay  telegraphic  submarine 
cables,  and  maintain  thereby  telegraphic  communication,  be- 
tween the  State  of  Florida  and  the  island  of  Cuba,  it  acquired 
the  right  to  use  without  molestation  all  subsequently  patented 
inventions  in  the  construction  of  such  cables,  because  the  pat- 
entees of  such  inventions  cannot  lay  such  cables.  In  another 
form,  it  is  contended,  that,  as  the  plaintiff  has  no  right  to  use 
his  patented  invention  in  the  place  where  the  defendant  is 
using  it,  he  can  recover  no  profits  or  damages  for  its  use  in 
that  place,  and,  therefore,  has  no  right  in  that  place  which 
can  be  protected  by  injunction. 

The  grants  to  the  defendant  are  grants  to  lay  a  cable,  not 
to  lay  a  cable  of  a  particular  construction,  nor  to  lay  any 
cable  the  use  of  which  would  violate  a  patent  either  ex- 
isting or  subsequently  granted.  Neither  the  Government 
nor  an  agent  of  the  Government,  nor  a  private  individual, 
whether  claiming  to  act  under  the  authority  of  the  Govern- 
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ment  or  otherwise,  can  use  a  patented  improvement  witliont 
the  license  of  the  patentee.    (  United  States  v.  Bums^  12  WalL^ 
246  ;  Cammeyer  v.  NewtoUy  4  OUo^  225,  235.)     The  power 
to  prevent,  by  injunction,  the  violation  of  a  right  secured  by 
a  patent,  is  conferred  by  g  4,921  of  the  Revised  Statutes,  ir- 
respective of  any  right,  in  the  given  suit,  to  recover  profits  or 
damages.     The  right  of  theplaintiff  to  use  his  patented  in- 
vention where  the  defendant  is   using  it,  is  exclusive  as 
against  the  defendant,  although  the  right  of  the  defendant  to 
lay  and  maintain  a  submarine  telegraphic  cable  between  Flor- 
ida and  Cuba  may  be  exclusive  as  against  the  plaintiff.     Such 
right  of  the  plaintifE  is  a  right  secured  by  the  patent.      The 
distinction  referred  to  is  one  which  exists  in  all  cases,  under 
every  patent.    A  defendant  has  an  exclusive  right,  as  against 
a  patentee,  to  erect  in  his  own  house  such  structures  as  he 
pleases.     The  patentee  cannot,  against  the  will  of  the  defend- 
ant or  without  his  assent,  erect  in  the  house  of  the  defendant 
any  structure.    Yet  this  does  not  give  to  the  defendant  the 
right  to  erect  in  his  house  a  structure  embodying  the  patented 
invention,  or  give  him  immunity  from  being  restrained  by  in- 
junction, at  the  suit  of  the  patentee,  from  continuing  the  use 
of  the  patented  invention  in  such  structure. 

The  same  order  will  be  made  in  this  case  which  was  made 
in  the  case  against  The  Western  Union  Telegraph  Company. 


Fi^ederic  H,  BettSj  for  the  plaintiff. 
Clarence  A.  Seioardy  for  the  defendant. 
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The  TTntted  States,  Pi-aintiffs  m  ebbob 
Fbank  Phelps  and  Howard  Phelps,  Defendants  nr  ebbob. 

One  entry  wa8  made  at  tbe  custom  hoaee  of  frait  imported  in  a  veasel,  whieli 
fruit  belonged  to  seyeral  owners,  and  was  embraced  in  seyeral  inyoice^  The 
duties  were  estimnted  at  |4,648  and  deposited  and  tbe  goods  were  deliTered. 
Afterwards  a  damage  allowance  for  loss  by  decay  on  ihe  yojage  was  applied 
for.  The  report  showed  that  the  damage  sustained  by  various  lots  of  tbe 
fruit  was  more  than  26  per  cent,  of  the  quontiUes  in  such  lots,  but  that  tbe 
damage  on  all  the  fruit  imported  by  the  yessel  was  less  than  25  per  cent  of 
the  whole  quantity.  The  collector,  by  allowing  (he  damage  on  the  lots  which 
were  damaged  more  than  26  per  cent,  liquidated  the  duties  at  $270  40  leas 
than  the  amount  deposited,  and  refunded  the  $270  40.  Afterwards  the  col- 
lector reliquidated  the  duties  at  $4,648,  refusing  to  allow  any  damaf*e,  be- 
cause it  did  not  exceed  26  per  cent,  of  all  the  fruit  coyered  by  the  entry.  His 
United  States  having  sued,  in  the  District  Ck>urt,  to  recover  the  $270  40,  that 
Court  directed  a  verdict  for  the  defendants.    On  a  writ  of  error :  Held, 

(1.)  That,  under  §  2,981  of  the  Revised  Statutes,  the  first  liquidation  was  not 
conclusive  as  to  the  United  States ; 

(2.)  That  the  United  States  were  entitled  to  recover  according  to  the  last 
liquidation ; 

(S.)  That  the  defendant  could  not  be  allowed  to  give  evidence  to  show  that  the 
decision  of  the  collector  in  the  last  liquidation  was  erroneous; 

(4.)  That  the  District  Court  ought  to  have  directed  a  verdict  for  the  United 
States. 

(Before  BLAToeroaD,  J.,  Southern  District  of  New  York,  November  84th,  1879.) 

Blatohfobd,  J.  This  suit  was  brought  in  the  District 
Court  by  the  United  States  against  the  defendants  in  error,  to 
recover  $270  40  in  gold  coin,  with  interest  from  March  6th, 
1878.  The  complaint  alleges  that  the  defendants,  on  the  6th 
of  March,  1S78,  imported  into  the  port  of  New  York  certain 
fruit,  subject  to  duties,  and  entered  it  at  said  port ;  that, 
thereupon,  the  collector  of  said  port  decided  that  the  amount 
of  duties  to  be  paid  thereon  was  $4,648  in  gold  coin ;  and 
that  the  defendants  have  paid  thereon  $4,377  60  and  no  more. 


NOVEMBER,  1879  818 


The  United  States  v.  Phelps. 


The  answer  sets  up,  that  the  defendants  paid,  on  entry, 
$4,648  in  gold  coin,  as  dnties ;  that  the  defendants  made  a 
claim  for  an  allowance  of  dnties  for  damage  to  the  fruit  on 
the  voyage ;  that  the  fruit  was  appraised  and  damage  allowed ; 
that  the  collector  adjusted  the  duties  and  decided  that  the 
amount  of  duties  was  $4,377  60  in  gold  coin,  and  no  more,  and 
refunded  to  the  defendants  $270  40 ;  and  that  the  $4,377  60 
was  paid  to  and  received  by  the  United  States  in  full  settle- 
ment and  payment  of  all  the  duties  on  said  fruit. 

The  bill  of  exceptions  sets  forth,  that,  on  the  trial,  the  fol- 
lowing facts  were  proved :   On  the  6th  of  March,  1878,  the 
defendants  imported  into  the  port  of  New  York,  from  foreign 
ports,  by  the  steamship  Olaf,  4,008  boxes  and  2,227  cases  of 
oranges.     The  oranges  were  shipped  from  Messina,  Palermo 
and  Yalencia,  and  consigned  by  the  several  owners  in  those 
respective  ports  to  the  defendants  at  New  York  city,  a  sepa- 
rate invoice  having  been  made  for  each  separate  lot  or  ship- 
ment by  the  several  owners  thereof,  containing  the  date  of 
fihipment,  the  place  from  which  shipped,  the  description  and 
value  of  the  goods  so  shipped,  and  the  name  of  the  owner  or 
owners.     There  were  in  all  eleven  invoices  of  this  character, 
upon  which  only  one  entry  was  made  at  the  custom  house. 
On  the  same  day  the  duties  upon  the  goods  were  estimated 
by  the  collector  to  be  $4,648,  which  sum  was  then  and  there 
deposited  with  the  collector,  by  the  defendants,  to  secure  the 
payment  of  the  duties  when  finally  ascertained,  and  the  goods 
were  delivered  to  the  defendants,  the  consignees  named  in  the 
entry.    On  the  12th  of  March,  1878,  the  defendants  made  an 
application  for  damage  allowance  for  loss  by  decay  of  said 
fruit  during  the  voyage.    On  the  26th  of  March,  1878,  the 
report  of  the  appraisers  as  to  the  amount  of  damage  sustained 
by  the  said  fruit  on  the  voyage  was  made.      Such  report 
showed  that  the  damage  sustained  by  the  various  lots  of  the 
fruit  was  more  than  26  per  centum  of  the  quantities  contained 
in  said  several  lots,  but  that  the  damage  on  all  of  the  fruit 
imported  by  the  Olaf  was  less  than  25  per  centum  of  the 
whole  quantity  imported.     On  this  report,  the  collector,  on 
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the  first  of  April,  1878,  hj  allowing  the  damage  on  the 
ons  lots  which  had  sustained  more  than  25  per  centum,  of 
damage,  liquidated  the  duties  on  the  said  goods,  and  fixed,  the 
same  at  the  snm  of  $4,394-.    This  amount  of  money  was  ap- 
plied by  the  collector  to  the  payment  of  the  duties,  and  the 
sum  of  $254  (being  the  difference  between  $4,394  and  $4,648) 
was  refunded  by  him  to  the  defendants  on  the  29th  of  Aprik 
1878.     On  the  lOth  of  May,  1878,  the  defendants  called  the 
attention  of  the  collector  to  an  error  in  this  liquidation,  which 
was  corrected  and  the  duties  were  reliquidated  at  the  sum  of 
$4,377  60  and  the  further  sum  of  $16  40  was  refunded  to  die  ; 
defendants.     On  the  6th  of  July,  1878,  the  defendants  filed 
with  the  collector  a  protest,  addressed  to  him,  in  which  thej 
said :  "  We  do  hereby  protest  against  the  present  system  of 
liquidating  entries  for  damage  on  boxes  and  cases  of  green 
fruit,  and  particularly  in  the  case  of  our  entry  per  steamship . 
Olaf,  made  March  6th,  1878,  and  liquidated  about  April  25th, 
and  reliquidated  on  June  26th,  both  times  incorrectly,  so  far 
as  the  method  of  adding  boxes  and  cases  together  indiscrimi- 
nately, as  by  so  doing  we  have,  in  the  last  instance  particu- 
larly, been  credited  with  $16  40  instead  of  $61  60,  as  would 
appear  if  the  cases  were  either  considered  separately  or  fig- 
ured upon  at  their  relative  value.     We,  therefore,  look  to 
you  to  have  the  entry  liquidated  in  such  a  way  that  we  can 
have  a  correct  return  and  have  the  proper  amount  due  us 
returned."     Thereafter,  on  July  19th,  1878,  an  order  was 
made  by  the  collector  that  the  entry  should  be  amended,  and 
the  proper  amount  of  duty  fixed.     This  amendment  was 
thereupon  made,  and,  on  the  20th  of  July,  1878,  the  duties 
were  fixed  by  the  collector  at  the  sum  of  $4,648,  the  amount 
originally  deposited  with  the  collector.      On  this  liquidation 
the  collector  refused  to  aDow  any  damage,  because  the  amount 
of  damage  did  not  exceed  25,  per  centum  of  the  whole  quan- 
tity of  fruit  imported  and  covered  by  the  entry.    There  was 
only  one  appraisal  of  the  goods,  and  the  difierent  ascertain- 
ments or  liquidations  were  all  based   upon  the  appraisers' 
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report  of  the  damage  sustained  by  the  fruit  on  the  voyage. 
The  plaintiffs  sued  for  $270  40  and  $11  48  interest. 

On  the  foregoing  facts,  the  counsel  for  the  defendants 
asked  tlie  Court  to  direct  a  verdict  for  the  defendants.  The 
counsel  for  the  plaintiffs  asked  the  Court  to  direct  a  verdict 
for  the  plaintiffs,  for  $281  88,  on  the  grounds,  (1.)  That  the 
last  liquidation  by  the  collector  was  final  and  conclusive  in 
this  action  brought  by  the  United  States  for  duties;  (2.) 
That,  if  such  liquidation  was  not  final  and  conclusive,  the 
$270  40  was  due  from  the  defendants  as  duties  on  the  goods 
imported.  The  Court  denied  the  motion  of  the  plaintiffs^ 
and  directed  the  jury  to  find  a  verdict  for  the  defendants. 
To  such  refusal  and  direction  the  counsel  for  the  plaintiffs 
duly  excepted.  The  jury  thereupon,  under  the  direction  of 
the  Court,  rendered  a  verdict  in  favor  of  the  defendants.  On 
this  verdict  a  judgment  was  entered  dismissing  the  complaint 
on  the  merits  of  the  action,  as  against  the  plaintiffs.    - 

It  is  contended,  for  the  United  States,  that  the  Court 
should  have  directed  the  jury  to  find  a  verdict  for  the  plaint- 
iffs for  the  full  amount  claimed,  because  the  $270  40  was 
proved  to  be  a  part  of  the  ascertained  or  liquidated  duties  on 
the  goods  imported  by  the  defendants ;  that  the  fact  that  the 
duties  had  been  twice  previously  liquidated  did  not  deprive 
the  collector  of  power  to  make  the  last  liquidation ;  and  that 
it  was  within  his  authority,  on  the  same  facts,  to  change  his 
interpretation  of  the  law,  and  correct  the  mistake  he  had 
made. 

It  is  well  settled,  that  the  duties  due  upon  all  goods  im- 
ported constitute  a  personal  debt  due  to  the  United  States 
from  the  importer ;  that  the  consignee  is,  for  this  purpose, 
treated  as  the  owner  and  importer ;  that  such  debt  is  inde- 
pendent of  any  lien  on  the  goods  and  of  any  bond  given  for 
the  duties;  and  that  the  right  of  the  Oovemment  to  the 
duties  accrues  when  the  goods  have  arrived  at  the  proper 
port  of  entry.  {Meredith  v.  The  United  States^  18  PeterSy 
486.)  By  section  2,931  of  the  Eevised  Statutes  the  decision 
of  the  collector,  in  liquidating  duties,  as  to  the  amount  of 
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duties  on  imported  goods,  is  made  final  and  conclnsiTe  against 
all  persons  interested  in  such  goods,  unless  notice  in  writing 
of  dissatisfaction  with  such  decision  is  given  to  the  collector, 
by  the  importer,  within  10  days  after  the  liquidation,  and 
unless  within  80  days  after  the  liquidation  there  is  an  appeal 
by  the  importer  from  the  liquidation.to  the  Secretary  of  the 
Treasury.     Such  liquidation  is  not  made  final  and  concIusiTe 
as  against  the  United  States.    There  is  nothing  in  the  aection 
which  forbids  a  reliquidation  or  a  new  decision  by  the  col- 
lector, even  after  the  payment  of  all  the  duties  fixed  by  a 
prior  liquidation,  or  even  after  the  refunding  of  money  de- 
posited beyond  the  amount  of  duties  so  fixed ;  or  which  for- 
bids a  new  decision  by  the  coUeetor  as  to  the  law  on  the  same 
facts,  or  a  new  decision  as  to  facts,  based  on  additional  or  new 
or  different  facts.    This  view  is  confirmed  by  the  enactment 
of  section  21  of  the  Act  of  June  22d,  1874,  (18  TJ.  &  SUlL  (U 
Za^gSy  ]  90,)  which  ie  as  follows :  "  Whenever  any  goods,  wares 
and  merchandise  shall  have  been  entered  and  passed  free  of 
duty,  and  whenever  duties  upon  any  imported  goods,  wares 
and  merchandise  shall  have  been  liquidated  and  paid,  and 
such  goods,  wares  and  merchandise  shall  have  been  delivered 
to  the  owner,  importer,  agent  or  consignee,  such  entry  and 
passage  free  of  duty  and  such  settlement  of  duties  shall,  after 
the  expiration  of  one  year  from  the  time  of  entry,  in  the  ab- 
sence of  fraud  and  in  the  absence  of  protest  by  the  owner, 
importer,  agent  or  consignee,  be  final  and  conclusive  upon  all 
parties."    This  provision  was  in  force  when  the  transactions 
in  this  case  took  place.    It  applies  to  the  United  States.    The 
expression  "  all  parties,"  includes  the  United  States.    By  seo- 
tion  2,931  of  the  Eevised  Statutes,  there  was  no  limitation 
imposed  on  the  power  of  the  collector  to  reliquidate,  when 
such  reliquidation  was  in  the  interest  of  the  Government. 
But,  by  section  21  of  the  Act  of  1874,  a  limitation  is  impoeed 
on  such  power,  so  that,  after  the  entry  of  goods,  and  after  the 
liquidation  and  payment  of  duties  on  them,  and  after  the  de- 
livery of  the  goods  to  the  importer,  such  settlement  of  duties, 
if  there  be  no  fraud  and  no  protest  by  the  importer,  is,  after 
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one  year  from  the  entry,  final  and  conclosiye  even  as  respects 
the  Government.  In  the  present  case,  the  snit  was  brought 
"before  the  one  year  expired.  The  collector,  therefore,  had 
power  to  make  the  reliquidation  of  July  20th,  1878;  and 
there  is  nothing  in  the  provisions  of  the  Act  of  March  3d^ 
1875,  (18  IT.  S.  Stat,  at  Large^  469,)  which  affects  snch  power. 
The  complaint  counts  on  such  reliquidation,  as  made  on  the 
importation  and  entry  of  goods  subject  to  duty. 

The  reliquidation  at  $4,648  being  lawful,  such  reliquida- 
tion stands  for  the  purposes  of  this  suit  as  if  it  was  the  only 
liquidation.  On  a  liquidation,  the  United  States  is  entitled 
to  recover,  in  a  suit  against  the  importer  or  consignee,  under 
section  2,931  of  the  Revised  Statutes,  formerly  section  14 
of  the  Act  of  June  30th,  1864,  (13  U.  S.  Stat,  at  Large,  214,) 
the  amount  liquidated,  as  duties,  and  evidence  in  such  suit,,  on 
tbe  part  of  the  defendant,  to  show  that,  the  decision  of  the 
collector  was  wrong,  cannot  be  received.  The  only  remedy 
of  the  importer  is  in  a  suit  to  recover  back  the  duties,  after 
paying  them,  in  a  case  where  such  a  suit  is  allowed  by  the 
statute.  This  was  the  ruling  in  United  States  v.  Cotcsineryj 
(7  Benedict^  i.61,)  in  the  District  Court  for  this  District,  fol- 
lowing the  decision  of  the  Supreme  Court  in  We«tray  v.  The 
United  States,  (18  WaU-ace,  322.)  Such  ruling  was  approved 
by  Chief  Justice  Waite,  in  Watt  v.  The  United  States,  (15 
Blatchf.  C.  0.  li.,  29,)  and  must  be  held  to  be  the  law,  until 
it  is  reversed. 

For  these  reasons,  it  was  error  in  the  Court  below  to  re- 
fuse to  direct  a  verdict  for  the  plaintiffs,  and  error  to  direct 
a  verdict  for  the  defendants.  The  first  ground  urged  by  the 
counsel  for  the  plaintiffs,  as  a  ground  for  directing  a  verdict 
for  the  plaintiffs,  was  a  sound  one,  namely,  that  the  last  liqui- 
dation by  the  collector  was  final  and  conclusive  against  the 
defendants  in  this  suit ;  and  it  is  unnecessary  to  consider  the 
question  as  to  whether  the  collector  was  wrong  in  refusing  to 
allow  any  damage,  on  the  last  liquidation. 

The  judgment  is  reversed,  with  costs  to  abide  the  event, 
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and  a  direction  to  the  Court  below  to  enter  an  order  granting 
a  new  trial. 

c/i  Dana  JoiuSy  {Assistcmt  District  Attorn&y^  for  the 
plaintiff  in  error. 

A.  J.  Heathy  for  the  defendants  in  error. 


Max  Bosbnthal 
Ths  Mastin  Bank  aio)  others.    In  EaurrT. 

A  bank  in  Missonri,  baying  money  on  deposit  in  a  bank  in  New  York,  to  the 
amount  of  oyer  $2,000,  drew  a  draft  on  the  latter  on  Augnst  Ist^  for  the  sum  of 
$1,998,  to  the  order  of  R.,  for  which  R.  paid  the  former  $2,000.  On  tho  9d  of 
Angust,  the  Missouri  bank  assigned  to  C.  all  its  property,  in  trust  for  its  cred- 
itors, by  an  assignment  yalid  by  the  laws  of  Missouri,  and  the  New  York 
bank  was  notified  of  such  assignment  on  the  same  day.  On  the  6th  of  Au- 
gust the  draft  was  presented  by  R.  to  the  New  York  bank.  Payment  of  it 
was  refused.  R.,  on  the  5th  of  August,  attached  the  money  held  by  the  9«w 
York  bank,  by  judicial  process,  in  a  suit  against  the  Missouri  bank,  on  the 
draft,  and  afterwards  recoyered  a  judgment  therein.  He  then  brooght  tbii 
suit  agidnst  the  two  banlcs  and  C,  to  haye  the  $1,998  paid  to  him.  On  a  de- 
murrer to  the  bill :  Eeld^  that  the  right  of  C.  to  the  money  was  soperior  to 
that  of  R. 

The  draft  was  not  accepted  by  the  drawee,  nor  Iharged  by  it  against  the  drairflr, 
nor  did  the  draft  operate  as  an  assignment  of  the  funds  of  the  drawer  in  the 
hands  of  the  drawee. 

(Before  Blatohtobd,  J.,  Southern  District  of  New  York,  Noyember  26th,  1679.) 

Blatohford,  J.  This  is  a  suit  in  equity  brought  by  the 
plaintiff,  a  citizen  of  New  York,  against  the  Mastin  Bank,  * 
Ikfissouri  corporation,  and  Kersey  Coates,  a  citizen  of  Mis^ 
souri,  and  the  Metropolitan  National  Bank,  a  banking  corpor- 
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ation  established  under  an  Act  of  Congress  and  doing  business 
in  the  city  of  New  York.  The  snit  was  brought  in  the  Su- 
preme Court  of  New  York,  and  was  removed  into  this  Court 
by  the  plaintifr. 

The  facts  of  the  case  are  these :    On  the  1st  of  August, 
1878,  the  plaintiff,  at  Kansas  City,  Missouri,  paid  to  the  Mas- 
tin  Bank,  which  was  located  there,  the  sum  of  $2,000,  in  ex- 
change for  which  said  bank  delivered  to  him  a  draft  dated  at 
KaDsas  City,  August  1st,  1878,  and  signed  by  its  cashier,  ad- 
dressed to  the  Metropolitan  National  Bank,  New  York,  and 
containing  this  direction :  "  Pay  to  the  order  of  Max  Rosen- 
thal nineteen  hundred  and  ninety-eight  dollars."     At  that 
time  the  Metropolitan  National  Bank  had  in  its  hands  the 
sum  of  $1,998  belonging  to  the  Mastin  Bank.     Said  draft 
was  presented  to  the  Metropolitan  National  Bank  on  the  5th 
of  August,  1878,  by  the  plaintiff,  and  payment  of  it  was  de- 
manded, but  said  bank  refused  to  pay  it,  or  to  pay  the  $1,998, 
and  the  draft  was  protested  and  notice  of  such  presentment, 
refusal  and  protest  was  given  to  the  Mastin  Bank.    The  Met- 
ropolitan National  Bank  then  had,  and  ever  since  has  had,  and 
now  has,  the  said  sum  of  $1,998  in  its  possession.    After 
such  demand  and  refusal  the  plaintiff  commenced  a  suit  in 
the  Supreme  Court  of  New  York  for  the  city  and  county  of 
Hew  York,  against  the  Mastin  Bank,  in  which  suit  moneys 
belonging  to  the  Mastin  Bank  in  the  hands  of  the  Metropoli- 
tan National  Bank  were  attached,  and  thereupon  the  latter 
hank  gave  to  the  sheriff  a  certificate,  dated  August  5th,  1878, 
which  said :  "  We  hold  twenty-three  hundred  dollars  from 
funds  to  the  credit  of  the  Mastin  Bank,  Kansas  City,  Mo.,  in 
matter  of  attachment  of  Max  Eosenthal,  plaintiff,  for  nine- 
teen hundred  and  ninety-eight  dollars."     On  the  17th  of  Oc- 
tober, 1878,  the  plaintiff  recovered  judgment  in  said  suit  for 
12,133  15.    On  the  next  day  the  sheriff,  in  behalf  of  the 
plaintiff,  demanded  the  amount  of  said  judgment  from  the 
Metropolitan  National  Bank,  but  said  bank  refused  to  pay  it, 
stating  that  the  money  was  claimed  by  the  defendant  Coates, 
^  ^ignee  of  the  Mastin  Bank  by  virtue  of  an  assignment 
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made  August  3d,  1878,  at  EansaB  City,  by  the  Maetin  Bank 
to  said  Coates.  Coates  claims  said  $1,998  by  virtue  of  such 
assignment.  The  assignment  is  dated  August  3d,  1878,  and 
assigns  to  said  Coates  ^'  all  of  the  lands,  tenements,  goods, 
chattels,  effects  and  credits  of  the  said  the  Mastin  Bank,  ol 
every  kind  and  nature,  wheresoever  situate,  to  have  and  to 
hold  the  same,  unto  him,  the  said  Kersey  Coates,  and  his 
heirs,  successors  and  assigns,  in  trust  for  the  use  and  benefit 
of  all  the  creditors  of  the  said  the  Mastin  Bank,  in  proportioiL 
to  their  respective  claims,  as  by  the  law  in  case  of  volontaiy 
assignments  made  and  provided."  By  a  paper  at  the  foot  of 
said  assignment,  dated  the  same  day  and  signed  by  said  Coates, 
he  accepted  said  trust.  The  assignment  and  acceptance  were 
recorded  on  the  same  day.  The  Metropolitan  National  Bank 
was  notified  of  said  assignment  on  the  5th  of  August,  1878, 
by  a  telegram.  The  bill  claims,  that,  by  the  delivery  of  the 
draft  to  the  plaintiff  the  Mastin  Bank  transferred  to  him 
$1,998  out  of  its  moneys  which  were  then  in  the  hands  of 
the  J\f  etropolitan  National  Bank,  and  that  he  is  the  owner  of 
the  said  $1,998.  By  a  stipulation,  all  of  the  defendants  waive 
the  right  of  a  trial  at  law,  and  the  plaintiff  agrees  that  the 
sheriff  will  not  bring  any  action  against  the  Metropolitan  Ki- 
tional  Bank  by  reason  of  any  of  the  matters  in  issue  in  this 
suit.  The  pi'ayer  of  the  bill  is,  that,  the  said  sum  of  $1}998 
may  be  adjudged  to  be  the  property  of  the  plaintiff,  and  maj 
be  paid  by  the  Metropolitan  National  Bank  to  the  plaintiff, 
free  from  any  claims  or  liens  thereon  of  the  defendant  Coates, 
or  any  of  the  other  defendants.  The  Mastin  Bank  and  Coates 
have  put  in  a  joint  and  several  general  demurrer  to  the  bill 
for  want  of  equity,  and  the  Metropolitan  National  Bank  has 
also  demurred  generally  to  the  bill  for  want  of  equity. 

The  question  presented  for  decision  is,  whether  the  Metro- 
politan National  Bank  ought  to  pay  the  $1,998  which  it  owes, 
as  a  debtor,  to  the  plaintiff.  It  is  contended,  for  the  plaintiff) 
that  he  could  have  sued  the  drawee,  on  the  draft,  before  its 
acceptance,  and  even  before  presenting  it  to  the  drawee,  and 
that  the  assignment  to  the  defendant  Coates,  after  the  drav- 
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ing  of  the  draft  and  before  it  was  presented  to  the  drawee, 
did  not  carry  to  Coates  the  title  to  the  $1,998,  or  affect  the 
ri^ht  of  the  plaintiff  thereto ;  that  Coates  took  the  property 
of  the  assignor,  under  the  assignment,  subject  to  all  the  equi- 
ties existing  against  it  in  favor  of  the  plaintiff ;  that  Coates 
succeeded  only  to  the  rights  of  the  assignor ;  and  that  the 
drawing  of  the  draft  operated  as  an  assignment  to  the  plaintiff 
of  $1,998  then  in  the  hands  of  the  drawee. 

It  was  decided  by  the  Supreme  Court  of  the  United  States, 
in  Bank  of  the  Republic  v.  MiUardy  (10  Wallace,  162,)  that 
the  holder  of  a  check  drawn  on  a  bank  cannot  sue  the  bank 
for  refusing  payment  of  it,  in  the  absence  of  proof  that  it 
was  accepted  by  the  bank,  or  was  charged  against  the  drawer. 
In  that  case  the  Court  say :  "  It  is  no  longer  an  open  question 
in  this  Court,  since  the  decision  in  the  cases  of  The  Marine 
Bank  v.  The  FuUon  Bank,  (2  Wallace,  252,)  and  of  Thompson 
v.  Riggs,  (5  Id.,  663,)  that  the  relation  of  banker  and  cus- 
tomer, in  their  pecuniary  dealings,  is  that  of  debtor  and  cred- 
itor. It  is  an  important  part  of  the  business  of  banking  to 
receive  deposits,  but,  when  they  are  received,  unless  there  are 
stipulations  to  the  contrary,  they  belong  to  the  bank,  become 
part  of  its  general  funds,  and  can  be  loaned  by  it  as  other 
moneys.  The  banker  is  accountable  for  the  deposits  which 
he  receives,  as  a  debtor,  and  he  agrees  to  discharge  these  debts 
hjr  honoring  the  checks  which  the  depositors  shall,  from  time 
to  time,  draw  on  him.  The  contract  between  the  parties  is 
purely  a  legal  one,  and  has  nothing  of  the  nature  of  a  trust  in 
it.  This  subject  was  fully  discussed  by  Lords  Cottenham, 
Brougham,  Lyndhurst  and  Campbell,  in  the  House  of  Lords, 
in  the  case  of  Foley  v.  HiU,  (2  Clark  db  Finnelly,  28,)  and  they 
all  concurred  in  the  opinion,  that  the  relation  between  a 
banker  and  a  customer  who  pays  money  into  the  bank,  or  to 
whose  credit  money  is  placed  there,  is  the  ordinary  relation 
of  debtor  and  creditor,  and  does  not  partake  of  a  fiduciary 
character,  and  the  great  weight  of  American  authority  is  to 
the  same  effect.  As  checks  on  bankers  are  in  constant  use, 
and  have  been  adopted  by  the  commercial  world  generally,  as 
Vol.  XVn.— 21 
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a  substitute  for  other  modes  of  pajment,  it  is  important,  for 
the  security  of  all  parties  concerned,  that  there  should  be  no 
mistake  about  the  status  which  the  holder  of  a  check  sustains 
towards  the  bank  on  which  it  is  drawn.  It  is  very  clear  that 
he  can  sue  the  drawer,  if  payment  is  refused,  but  can  he,  also, 
in  such  a  state  of  case,  sue  the  bank  ?  It  is  conceded,  that 
the  depositor  can  bring  assumpsit  for  the  breach  of  the  con- 
tract to  honor  his  checks,  and,  if  the  holder  has  a  similar 
right,  then  the  anomaly  is  presented,  of  a  right  of  action  upon 
one  promise,  for  the  same  thing,  existing  in  two  distinct  per- 
sons, at  the  same  time.  On  principle,  there  can  be  no  foun- 
dation for  an  action  on  the  part  of  the  holder,  unless  there  is 
a  privity  of  contract  between  him  and  the  bank.  How  can 
there  be  such  a  privity  when  the  bank  owes  no  duty,  and  is 
under  no  obligation  to  the  holder?  The  holder  takes  the 
check  on  the  credit  of  the  drawer,  in  the  belief  that  he  has 
funds  to  meet  it,  but  in  no  sense  can  the  bank  be  said 
to  be  connected  with  the  transaction.  If  it  were  true,  that 
there  was  a  privity  of  contract  between  the  bank  and  the 
holder  when  the  check  was  given,  the  bank  would  be  obliged 
to  pay  the  check,  although  the  drawer,  before  it  was  pre- 
sented, had  countermanded  it,  and  although  other  checks,  drawn 
after  it  was  issued,  but  before  payment  of  it  was  demanded, 
had  exhausted  the  funds  of  the  depositor.  If  such  a  result 
should  follow  the  giving  of  checks,  it  is  easy  to  see  that 
bankers  would  be  compelled  to  abandon  altogether  the  busi- 
ness of  keeping  deposit  accounts  for  their  customers.  If* 
then,  the  bank  did  not  contract  with  the  holder  of  the  check 
to  pay  it,  at  the  time  it  was  given,  how  can  it  be  said  that  it 
owes  any  duty  to  the  holder  until  the  check  is  presented  and 
accepted?  The  right  of  the  depositor,  as  was  said  by  an 
eminent  judge,  (Gardiner,  J.,  in  Chapman  v.  Whiie^  2  SMefi^ 
417,)  is  a  chose  in  action,  and  his  check  does  not  transfer  the 
debt,  or  give  a  lien  upon  it,  to  a  third  person,  without  the 
assent  of  the  depositary.  This  is  a  well-established  principle 
of  law,  and  is  sustained  by  the  English  and  American  decis- 
ions.   {Chapman  v.  WMte^  2  Seldeiij  412;  Bvtteruoorth  v. 
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Peck^  6  Bosworth^  341 ;    BaUard  v.  Bandall^  1  Gray^  605  ; 
Barker  v.  Andersoriy^V  Wendell^  37S;   DyTcera  v.  Leather 
Mfg.  Co.^  11  PaiffCy  616 ;   National  Bank  v.  Eliot  Barxk^  5 
Americayi  Law  Begiater^  711 ;  Parsons  on  Bills  and  Notes^ 
ed.  of  1S6S,  pp.  59  ^  61,  and  notes  ;  Parke^  Baron^  in  argu- 
ment, in  Bellamy  v.  Majoribanks,  8  Bng.  Law  and  Bq.,  622, 
523 ;  Wharton  v.  Walker,  6  Barn,  db  Cress.,  163 ;   Warwick 
V.  Bogers,  5  Mann,  cfe  <rr.,  374;   -5y^'*  t?7i  -ff/ZZ*,  chapter 
Check  on  a  Banker ;    Grant  on  Banking,  London  edition, 
1856,  96.)     The  few  cases  which  assert  a  contrary  doctrine  it 
would  serve  no  nsef  ul  purpose  to  review."    The  decision  in 
the  case  cited  is  for  this  Court  the  law  of  this  case.     So  far, 
then,  as  this  suit  is  a  suit  on  the  draft  against  the  drawee,  to 
recover  the  amount  of  the  draft,  it  cannot  be  maintained,  for, 
the  draft  was  not  accepted  by  the  drawee,  nor  was  it  charged 
by  the  drawee  against  the  drawer.    The  draft  was  a  draft  or 
check  in  the  ordinary  form,  not  describing  any  particular 
fund,  or  using  any  words  of  transfer  of  the  whole  or  any  part 
of  any  amount  standing  to  the  credit  of  the  drawer,  but  con- 
taining only  the  usual  request.   Under  the  settled  law  of  New 
York,  where  the  draft  was  payable,  this  was  not  an  assignment 
of  the  funds  of  the  drawer  in  the  hands  of  the  drawee.  {AUy.- 
Gen.  V.  Contineiital  Life  Ins.  Co.,  71  N.  Y.,  325,  330,  331.) 
Before  the  draft  was  accepted  the  drawer  could  withdraw  the 
deposit  or  countermand  the  draft. 

In  this  case,  before  the  draft  was  presented  to  the  drawee, 
the  drawer  assigned  to  the  defendant  Coates  the  entire  debt 
due  to  it  from  the  drawee,  being  a  sum  larger  than  the 
amount  of  the  draft,  as  would  appear  from  the  certificate 
given  to  the  sheriff  by  the  drawee,  and  including  the  $1,998 
which  the  plaintiff  claims  to  recover  from  the  drawee  in  this 
Buit.  The  validity  of  this  assignment,  as  a  lawful  instrument 
under  the  laws  of  Missouri,  is  not  attacked  or  impeached  by 
any  pleading  or  evidence  in  this  case.  The  assignment  is  one 
of  "  all  of  the  lands,  tenements,  goods,  chattels,  effects  and 
credits"  of  the  Mastin  Bank,  "wheresoever  situate,"  "in 
trust  for  the  use  and  benefit  of  all  the  creditors  of  the  said 
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the  Mastin  Bank,  in  proportion  to  their  respective  claims,  as 
by  the  law,  in  case  of  voluntary  assignments,  made  and  pro- 
vided." The  debt  from  the  Metropolitan  National  Bank  to 
the  Mastin  Bank  was  a  debt  dne  from  a  bank  located  in  this 
State,  and  was  property  in  this  State  belonging  to  the  Mastin 
Bank.  The  assignment  from  the  latter  bank  to  Coates,  being 
a  voluntary  conveyance,  valid  by  the  laws  of  Missouri,  as  must 
be  assumed,  operated  to  transfer  to  the  assignee  the  debt  due 
to  the  assignor  from  the  Metropolitan  National  Bank,  and,  as 
such  assignment  was  prior  in  time  to  the  attachment  of  the 
plaintiff,  the  latter  cannot  hold  the  debt  attached,  as  against 
the  claim  of  the  defendant  Coates  under  the  assignment  It 
does  not  appear  that  the  assignment  to  Coates  is  invalid 
under  any  statute  or  other  law  of  this  State.  {Ockerman  t. 
Cross,  54  iV^.  T".,  29.) 

There  is  nothing  in  the  terms  of  the  certificate  given  by 
the  Metropolitan  National  Bank  to  the  sheriff  which  gives  to 
the  plaintiff  any  greater  rights  than  he  otherwise  would  have 
had.  The  attachment  was  against  money  due  as  a  debt  to 
the  Mastin  Bank,  and  the  certificate  merely  set  apart  so  much 
money  to  answer  the  plaintiff's  claim,  if  established.  Kor  is 
it  material  that  Coates  did  not  receive  payment  of  the  debt 
from  the  Metropolitan  National  Bank  before  the  attachment 
was  levied.  There  is  nothing  which  shows  that  the  attach- 
ment was  levied,  or  that  the  draft  was  even  presented,  before 
the  drawee  was  notified  of  the  assignment. 

The  demurrers  are  allowed,  with  costs  to  the  defendants, 
to  be  taxed,  with  leave  to  the  plaintiff  to  move,  on  notice,  on 
payment  of  such  costs,  within  20  days  after  service  of  a  copy 
of  the  order  to  be  entered  on  this  decision,  to  amend  the 
bilL 

John  Henry  Hull  and  Joseph  L  Stein,  for  the  plaintiff. 

Holmes  <&  Adams,  for  the  Mastin  Bank  and  Coates. 

Peabody,  Baker  &  Peahodyy  for  the  Metropolitan  National 
Bank. 
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Geoboe  G.  Gbbgobt,  Plaintiff  in  ebbob 
The  United  States,  Defendants  in  ebbob. 

Under  that  part  of  §  8,281  of  the  ReTlaed  Statates  which  forfeits  personal 
property  owned  hy  a  person  who  has  permitted  or  saflfered  his  premises  to  be 
used  for  purposes  of  ingress  or  egress  to  or  from  an  illicit  distillery,  it  is 
neoessary,  in  order  to  such  forfeiture,  that  each  person  shoold  hare 
Imown  that  the  ingress  or  egress  oyer  his  premises  was  to  or  from  a 
distillery. 

(Before  Blatghpobd,  J.,  Southern  District  of  New  York,  November  28th,  1879.) 

Blatohford,  J.  The  plaintiff  in  error  (the  ckimant  below) 
was  the  owner  of  the  lot  of  land  and  buildings  No.  419  East 
48th  street,  in  the  city  of  New  York.  On  that  lot,  in  front 
and  adjoining  No.  421,  was  a  dwelling  honse.  On  the  west 
part  of  the  lot  419  was  a  covered  drive-way  leading  from  a  rear 
bnQding  to  the  street  in  front.  The  rear  building  covered  the 
rear  part  of  the  lot  419  and  extended  eastward  over  the  rear 
part  of  lot  421,  which  latter  lot  belonged  to  a  Savings  Bank. 
In  this  rear  building  there  was  no  partition,  the  ground  floor 
being  one  large  room.  An  illicit  still,  in  use  as  part  of  a  dis- 
tillery, was  found  and  seized  in  the  rear  building  in  the  part 
of  it  which  was  on  the  lot  419,  and  mash  tubs  were  found  and 
seized  in  the  rear  building  on  the  continuation  of  the  parti- 
tion line  between  the  front  buildings  on  the  lots  419  and  421. 
Between  the  front  building  on  the  lot  421  and  the  rear  build- 
ing was  an  open  yard.  Between  the  front  part  of  the  cov- 
ered drive-way  on  the  lot  419  and  the  rear  building  was  a  cov- 
ered one  story  shed.  Between  the  rear  of  the  dwelling  house 
on  the  lot  419  and  the  rear  building  were  stalls.  In  these 
stalls  were  found  and  seized  a  horse,  a  truck  and  a  lot  of  har- 
ness, belonging  to  the  claimant.    He  used  the  covered  drive- 
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way  for  ingress  and  egress  between  the  staDs  and  the  street. 
His  business  was  that  of  a  bnilder.  An  agent  for  the  baok 
had,  at  its  request,  found  a  tenant  for  the  rear  bnilding,  at  the 
rent  of  $40  a  month*  The  claimant,  in  consideration  of  his 
receiving  one-half  of  such  rent,  consented  to  the  tenancy,  and 
that  the  tenant  should  use  such  covered  drive-way  for  ingress 
and  egress  between  the  street  or  front  and  such  rear  boildingi 
The  claimant  was  informed  that  the  rear  building  was  to  be 
used  as  a  vinegar  factory.  The  tenant  set  up  the  illicit  dis- 
tillery in  the  rear  building,  and  used  such  covered  drive-way 
for  ingress  and  egress  thereafter,  between  the  street  in  froot 
and  such  illicit  distillery.  The  question  tried  in  the  Conrt 
below  was  as  to  the  forfeiture  of  the  horse,  truck  and  har- 
ness. The  claimant  was  called  as  a  witness  on  his  own  behalf, 
and,  in  the  course  of  his  direct  examination,  he  was  asked 
this  question  :  "  Did  you  know  that  this  building  was  being 
used  as  a  still  ? "  This  question  was  objected  to  by  the  coud- 
sel  for  the  United  States,  as  immaterial  under  sections  3,281 
and  3,242  of  the  Revised  Statutes  of  the  United  Stat^  The 
objection  was  sustained  by  the  Court,  and  the  counsel  for  the 
claimant  excepted  to  the  ruling.  At  the  close  of  the  evidence 
the  counsel  for  the  United  States  moved  that  a  verdict  be 
directed  for  the  United  States.  Thereupon  the  counsel  for 
the  claimant  asked  leave  to  go  to  the  jury  on  the  case  gener- 
ally, and  as  to  whether  the  claimant  permitted  the  drive-way 
to  be  used  for  the  purpose  of  ingress  or  egress  to  or  from 
a  distillery.  The  Court  denied  such  request,  and  the  counsel 
for  the  claimant  excepted  to  such  refusal.  The  Court  there- 
upon granted  the  motion  of  the  counsel  for  the  United  States, 
under  section  3,281  of  the  Revised  Statutes,  and  the  counsel 
for  the  claimant  excepted  to  such  decision.  Thereupon,  the 
Court  directed  a  verdict  for  the  United  States,  condemning 
said  horse,  truck  and  harness,  and  the  counsel  for  th«  claim- 
ant excepted.  The  jury  found  such  verdict  and  a  decree  of 
condemnation  was  entered  thereon. 

Section  3,281  of  the  Revised  Statutes  is  in  these  words : 
"Every  person  who  carries  on  the  business  of  a  distiller  with- 
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out  having  given  bond  as  required  by  law,  or  who  engages  in 
or  carries  on  the  business  of  a  distiller  with  intent  to  defraud 
tbe  United  States  of  the  tax  on  the  spirits  distilled  by  him, 
or  of  any  part  thereof,  shall,  for  every  such  offence,  be  fined 
not  less  than  one  thousand  dollars  nor  more  than  five  thou- 
sand dollars  and  imprisoned  not  less  than  six  months  nor 
more  than  two  years.  And  all  distilled  spirits  or  wines,  and 
all  stills  or  other  apparatus  fit  or  intended  to  be  used  for  the 
distillation  or  rectification  of  spirits,  or  for  the  compounding 
of  liquors,  owned  by  such  person,  wherever  found,  and  all 
distilled  spirits  or  wines  and  personal  property  found  in  the 
distillery  or  in  any  building,  room,  yard,  or  inclosare  con- 
nected therewith,  and  used  with  or  constituting  a  part  of  the 
premises,  and  all  the  right,  title  and  interest  of  such  person 
in  the  lot  or  tract  of  land  on  which  such  distillery  is  situated^ 
and  all  the  right,  title  and  interest  therein  of  every  person  who 
knowingly  has  suffered  or  permitted  the  business  of  a  distiller 
to  be  there  carried  on,  or  has  connived  at  the  same ;  and  all 
personal  property  owned  by  or  in  possession  of  any  person  who 
has  permitted  or  suffered  any  building,  yard  or  inclosure,  or 
any  part  thereof,  to  be  used  for  the  purposes  of  ingress  or 
egress  to  or  from  such  distillery,  which  shall  be  found  in  any 
such  building,  yard  or  inclosure,  and  all  the  right,  title  and 
interest  of  every  person  in  any  premises  used  for  ingress  and 
egress  to  or  from  such  distillery,  who  has  knowingly  suffered 
or  permitted  such  premises  to  be  used  for  such  ingress  or 
egress,  shall  be  forfeited  to  the  United  States." 

The  claimant  has  brought  a  writ  of  error.  It  is  contended 
for  the  claimant,  that,  as  soon  as  the  distillery  was  established^ 
his  license  was  at  an  end ;  that  his  knowledge  as  to  the  use 
to  which  the  building  was  put  was  material ;  that  he  granted 
a  right  of  way  to  a  vinegar  factory  and  not  to  a  distillery ;  and 
that  he  never  permitted  or  suffered  the  drive- way  to  be  used 
for  purposes  of  ingress  or  egress  to  or  from  the  distillery. 

For  the  United  States  it  is  contended,  that  the  provisions 
of  section  3,281,  with  regard  to  forfeiture  of  personalty  and 
realty,  are  carefully  distinguished ;    that  the  word  "  know- 
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ingly  "  is  inserted  wherever  realty  is  referred  to,  and  omitted 
wherever  personalty  is  referred  to  ;  that  the  words  used  rel- 
ative to  personalty  found  on  premises  used  for  ingress  and 
egress,  and  those  used  relative  to  realty  used  for  ingress  and 
egress,  are  the  same,  except  as  to  the  word  "knowingly;" 
that  such  difference  was  intentional,  and  must,  if  possible,  be 
made  effective ;  that  it  cannot  be  made  effective  except  by 
the  ruling  made  in  the  Court  below ;  that  it  is  not  contended 
for  the  United  States  that  the  words  "  permit"  and  " enfier" 
do  not  imply  knowledge,  but  it  is  contended  that  it  is  suffi- 
cient knowledge  if  the  claimant  knew  that  the  illicit  distiller 
was  obtaining  ingress  and  egress  to  and  from  the  building 
where  his  illicit  work  was  carried  on,  and  allowed  him  to  do 
so ;  that,  under  such  circunistances,  he  permitted  such  distiller 
to  use  the  inclosure  for  ingress  and  egress  to  and  from  the 
distillery,  even  though  he  had  no  knowledge  that  there  was  a 
distillery  there ;  that  the  position  of  the  claimant  is,  that  the 
words  "  suffer  "  and  "  permit "  necessarily  and  of  themselveB 
import  knowledge,  and  that  the  word  "  knowingly  "  cannot 
add  to  such  meaning,  nor  can  its  absence  take  away  from  such 
meaning ;  that  such  position  makes  the  peculiarity  of  the  use 
of  the  word  "  knowingly  "  unmeaning  and  ineffectual ;  that 
it  is  enough  that  the  claimant  permitted  ingress  and  egrees  to 
and  from  the  building  in  the  rear,  and  that  there  was  in  that 
building  an  iUicit  still ;  that  the  purpose  of  the  permission  is 
not  material,  where  personalty  is  concerned ;  and  that  such 
purpose  becomes  material  only  when  a  question  arises  as  to 
the  forfeiture  of  realty. 

Section  3,281  contains  various  provisions  for  forfeiture. 
It  forfeits  (1)  spirits  and  distilling  apparatus  owned  by  the 
illicit  distiller,  wherever  found ;  (2)  all  spirits  and  peraonal 
property  found  on  the  premises  of  the  illicit  distillery ;  (3)  the 
interest  of  the  illicit  distiller  in  the  distillery  premises ;  (4) 
the  interest  in  the  distillery  premises  of  every  person  who 
knowingly  has  suffered  or  permitted  the  business  of  a  distiller 
to  be  there  carried  on  or  has  connived  at  the  same ;  (5)  all 
personal  property  found  in  any  building,  yard  or  inclosure, 
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owned  or  posseBsed  by  any  person  who  has  permitted  or  suf- 
fered snch  building,  yard  or  indosare  to  be  used  for  pnrposes 
of  ingress  or  egress  to  or  from  the  illicit  distiUery ;  (6)  the 
interest  in  any  premises  used  for  ingress  or  egress  to  or  from 
the  illicit  distillery,  of  every  person  who  has  knowingly  suf- 
fered or  permitted  snch  premises  to  be  used  for  such  ingress 
or  egress.  Knowledge  of  the  use  of  the  place  as  a  distillery, 
at  least,  whether  in  an  unlawful  manner  or  not,  seems  to  be 
clearly  predicated  in  all  these  cases  except  the  fifth.  The 
illicit  distiller  knows  of  his  own  fraud,  it  is  presumed,  and  so 
his  spirits  and  apparatus  are  forfeited,  wherever  found.  The 
owner  of  all  spirits  and  personal  property  found  on  the  prem- 
ises of  the  illicit  distillery,  is  held  to  forfeit  it,  on  the  view, 
that,  being  on  the  premises,  it  is  presumed  to  be  used  in  the 
illicit  business  or  to  be  its  product,  and  that  its  owner  is  bound 
to  know  that  it  is  in  a  distillery.  The  interest  of  the  illicit 
distiller  in  the  distiDery  premises  is  forfeited,  because  he  is 
presumed  to  know  of  the  fraud.  The  interest  in  such  prem- 
ises of  every  person  who  knowingly  has  suflFered  or  permitted 
the  business  of  a  distiller  to  be  there  carried  on,  or  has  con- 
nived at  the  same,  is  forfeited,  because,  knowing  that  the 
place  was  used  for  a  distillery  and  permitting  it  to  be  so  used, 
he  is  made  responsible  for  its  use  in  a  fraudulent  manner. 
The  interest  in  any  premises  held  for  ingress  or  egress  to  or 
from  the  illicit  distillery,  of  every  person  who  has  knowingly 
suffered  or  permitted  such  premises  to  be  used  for  such  in- 
gress or  egress,  is  forfeited,  because,  knowing  that  the  place 
was  used  for  a  distillery  and  permitting  his  premises  to  be 
used  for  ingress  and  egress  to  and  from  snch  distiUery,  he  is 
made  responsible  for  its  use  in  a  fraudulent  manner.  In  every 
one  of  these  five  cases  there  is  to  be  knowledge  that  there  is 
a  distillery.  Yet  it  is  claimed  by  the  United  States,  that,  un- 
der the  fifth  clause  of  the  section,  it  is  not  necessary  that  the 
owner  of  the  personal  property  should  know  that  the  ingress 
and  egress  over  his  premises  is  to  and  from  a  distillery.  This 
difference  is  predicated  on  the  absence  of  the  word  "  know- 
ingly "  in  the  fifth  clause,  when  it  is  found  in  the  fourth  and 
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sixth  clauses ;  and  it  is  claimed  to  be  enough  that  the  owner 
of  the  personal  property  knows  of  the  abstract  ingress  and 
egress  and  allows  it,  even  though  he  does  not  know  that  it  is 
ingress  and  egress  to  and  from  a  distillery.  Under  this  view 
the  same  duty  would  have  been  cast  on  the  claimant  if  he  had 
not  owned  the  rear  building.  In  either  case  it  is  claimed  that, 
having  given  a  right  of  way  to  a  building  which  he  was  told 
was  to  be  used  as  a  vinegar  factory,  he  was  bound  to  see  that 
it  was  not  used  as  an  illicit  distillery. 

In  the  ordinary  use  of  language,  when  it  is  said  that  a  per- 
son permits  or  suffers  premises  to  be  used  for  egress  and  io- 
gress  to  and  from  a  distillery,  the  meaning  is,  that  he  knows 
that  the  ingress  and  egress  are  to  and  from  a  distilleiy,  that 
there  is  a  distillery,  and,  that,  knowing  there  -is  a  distillery, 
he  permits  the  ingress  and  egress,  and  intends  that  the  ingress 
and  egress  shall  be  to  and  from  the  distillery.  The  permis- 
sion, sufferance,  allowance,  authority  and  license  are  predi- 
cated quite  as  much  on  knowledge  that  there  ia  a  distillery  as 
on  knowledge  that  there  are  ingress  and  egress.  The  distinc- 
tion in  this  case  is  sought  to  be  founded  on  the  absence  of 
the  word  "knowingly."  But,  it  would  be  more  in  harmony 
with  the  purview  of  the  whole  section,  and  with  the  natural 
meaning  of  the  words  "suffer"  and  "permit,"  to  hold  that 
the  word  "  knowingly,"  where  it  occurs,  can  have  no  reason- 
able meaning  as  adding  to  the  force  of  the  words  "suffer" 
and  "permit,"  and  should  be  rejected  there  as  surplusage. 
The  word  "knowingly,"  where  it  is  used,  is  used  to  qualify 
the  word  "  suffered  "  and  the  word  "  permitted."  The  words 
are  " knowingly  has  suffered  or  permitted"  and  "has know- 
ingly suffered  or  permitted."  The  word  "jp^rmi^"  is  defined 
thus :  "  To  grant  permission,  liberty  or  leave ;  to  allow ;  to 
suffer ;  to  tolerate ;  to  empower ;  to  license ;  to  authorize.^ 
The  word  "^i/jfer"  is  defined  thus :  " To  allow ;  to  admit;  to 
permit."  The  word  "arf/wt^"  is  defined  thus :  "To  permit; 
to  suffer;  to  tolerate."  The  word  "aKoz^"  is  defined  thus: 
"To  suffer;  to  tolerate."  The  word  ^^tolerate^^  is  defined 
thus :  "  To  allow  so  as  not  to  hinder ;  to  permit  as  something 
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not  wholly  approved  ;  to  suffer ;  to  endure ;  to  admit."  Every 
definition  of  '^suffer"  and  "permit"  includes  knowledge  of 
what  is  to  be  done  under  the  sufferance  and  permission,  and 
intention  that  what  is  done  is  what  is  to  be  done.  When  it  i& 
said  that  a  person  suffers  or  permits  a  yard  to  be  used  for  pur- 
poses of  ingress  and  egress  to  and  from  a  distillery,  his  suffer- 
ance or  permission  must  be  applied  to  the  whole  subject-mAt- 
ter,  and  he  does  not  suffer  or  permit  the  ingress  and  egress  to 
and  from  the  distillery,  unless  he  is  conscious  that  there  is  a 
distillery  as  well  as  ingress  and  egress.  It  is  not  said  that  he 
does  any  more,  when  it  is  said  that  he  knowingly  suffers  or 
permits  a  yard  to  be  used  for  purposes  of  ingress  and  egress 
to  and  from  a  distillery. 

There  is  nothing  in  the  decision  in  the  case  of  The  United 
States  V.  The  DistUlery  at  Spring  Valley,  (11  BUtchf.  C.  C.  B.y 
255,)  which  is  inconsistent  with  the  foregoing  views.  The 
decision  there,  so  far  as  it  was  on  the  44th  section  of  the  Act 
of  July  20th,  1868,  (15  V.  S.  Stat,  at  Large,  142,)  now  section 
3,281  of  the  Revised  Statutes,  was,  that  that  section,  in  pro- 
viding for  the  forfeiture  of  the  interest  in  the  land  on  which 
a  distillery  is  situated,  of  every  person  who  knowingly  has 
suffered  or  permitted  the  business  of  a  distiller  to  be  there 
carried  on,  or  who  has  connived  at  the  same,  does  not  require 
that  he  should  have  knowingly  suffered  or  permitted  it  to  be 
fraudulently  carried  on  or  that  he  should  have  connived  at 
such  fraud.  Indeed,  the  Court,  (at  page  267,)  when  citing  the 
provisions  of  said  section  44  which  form  clauses  five  and  six 
thereof,  as  above  set  forth,  couples  them  together  and  remarks 
that  they  provide  for  "  the  knowing  permission  or  sufferance 
of  the  use  for,  or  in  aid  of,  the  business  of  distilling." 

On  the  whole,  I  am  of  opinion  that  the  question  asked  of 
the  claimant  and  excluded  was  improperly  excluded ;  that  it 
was  a  question  for  the  jury  whether  the  claimant  knowingly 
or  consciously  suffered  or  permitted  the  drive-way  to  be  used 
for  the  purpose  of  ingress  or  egress  to  or  from  a  distillery, 
knowing  or  being  conscious  that  there  was  a  distillery  in  the 
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rear  building ;  and  that  it  was  error  to  direct  a  verdict  for  A» 
United  States. 

The  judgment  below  is  reversed,  with  a  direction  to  the 
Court  below  to  enter  an  order  granting  a  new  trial 

Laiiia  F,  Pasty  for  the  plaintiff  in  error. 

Edward  B.  EUly  {Asdatani  DUtrict  Attorney^  for  the 
defendants  in  error. 


Edward  Penrose  vs.  Thomas  B.  Pevbobx. 

An  injonction  will  not  be  g^nted  to  restrain  a  defendant  from  proessdJig 
in  the  State  Conrt  in  a  cause  which  the  plldntifif  claims  liaa  been  rcnoTsd 
into  this  Coort,  altbongh  the  jnrisdiction  of  this  Coart  over  the  canse  is  dev, 
and  the  State  Conrt  has  refused  to  make  an  order  for  the  remoTaloftht 
cause,  and  the  defendant  has  noticed  the  cause  for  trial  in  the  State  Coui 

Such  injunction  is  not  required  to  uphold  the  jurisdiction  of  this  Court  onr  Ihi 


(Before  Bsztcdiot,  J.,  Eastern  District  of  New  York,  Korember  SHb,  1871.) 

Bbnbdiot,  J.  This  is  a  motion  for  an  injunction  to  re- 
strain the  defendant  from  taking  further  proceedings  in  tlitf 
cause  in  the  State  Court,  where,  as  it  appears,  the  defendant 
has  noticed  the  cause  for  trial  at  the  November  term.  Tbe 
facts  stated  in  the  affidavit  read  in  opposition  to  this  motion 
afford  no  ground  upon  which  to  deny  the  jurisdiction  of  this 
Court.  No  defect  in  the  proceeding  taken  to  remove  the  canse 
has  been  called  to  my  attention,  nor  do  the  facts  stated  in  re- 
gard to  what  has  occurred  in  the  cause  afford  any  groand 
upon  which  to  deny  that  jurisdiction  of  this  Court  over  the 
cause  is  complete.  It  appears,  from  the  moving  papers,  that 
the  State  Court  has  denied  the  application  of  the  defendant 
for  an  order  directing  the  removal  of  the  cause,  but  no  oopj 
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of  the  opinion  of  the  Jndge  assigning  his  reasons  for  refusing 
the  order  of  removal  has  been  furnished  me.  I  am,  therefore, 
without  information  as  to  any  fact  upon  which  to  determine 
that  the  cause  has  not  been  removed  to  this  Court.  It  is  well 
settled,  that  no  order  of  the  State  Court  directing  the  removal 
is  necessary,  and,  as  before  stated,  no  defect  in  the  proceed- 
ings taken  to  effect  the  removal  has  been  pointed  out.  I  can- 
not, therefore,  deny  this  motion  upon  the  ground  of  want  of 
jurisdiction  over  the  cause.  I  must,  however,  deny  it  upon  the 
ground  that  the  injunction  asked  for  is  not  required  to  uphold 
the  jurisdiction  of  this  Court  over  the  cause.  The  practice 
in  cases  like  this  has  been  settled  for  this  Court,  in  the  case 
of  Fiih  V.  The  Union  Pacific  R.  R.  Co.,  (6  Blatchf.  C.  C.  R.y 
862,)  where  an  application  similar  to  the  present  was  denied. 
Upon  the  authority  of  that  case  the  present  motion  must  be 
denied. 


Henry  G.  Place^  for  the  plaintiff. 
•PecJcham,  db  Tyler^  for  the  defendant. 


Ebeneze&  Blaokhan  and  others 
Joseph  fl.  Hibbleb  and  othess.    In  EQumr. 

'^«  re-iflsaed  letters  patent  No.  7,417,  granted  to  Ebenezer  Blackman,  Decern- 
W  5th,  1876,  for  improvements  in  lamps  for  burning  coal  oU,  on  the  snrren- 
der  or  original  letters  pntent  No.  128,825,  granted  to  said  Blackman  Feb> 
n^ry  6tb,  1862,  are  invalid,  as  respects  claims  1,  2,  4  and  5. 

Tbe  daims  of  the  re-issue  are  not  for  the  same  invention  described  in  the  orig- 
W  patent 

^e  specification  of  the  original  patent  describes  the  invention  as  the  ose,  only 
in  combination,  of  a  ghus  chimney  base  and  a  mica  chimney  top,  and  does  not 
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BOg^est  the  use  of  the  base  as  a  separate  device.    Therefore,  all  daima,  in  ike 
re-issae,  to  the  use  of  the  base  by  itself,  are  invalid, 
daims  1,  2,  4  aod  5  of  the  re-issne  are  void  for  want  of  novelty. 

(Before  Bbnkdict,  J.,  Eastern  District  of  New  York.  December  6th,  1879.) 

Benedict,  J.    This  is  a  suit  in  equity  brought  to  obtain  an 
injunction,  and  to  recover  damages,  for  an  alleged  infringe- 
ment by  the  defendants  of  a  patent  re-issued  to  Ebenezer 
Blackman,  December  5th,  1876,  known  as  re-issue  No.  7,417. 
The  invention  is  stated  in  this  re-issue  to  be  '^  a  glass  base  for 
coal  oil  burners,  so  constructed  as  to  fit  on  a  lamp  or  burner, 
in  a  manner  similar  to  ordinary  glass  chimneys,  and  haviog  a 
laterally  projecting  flange  or  rim,  to  support  a  chimney  or  re- 
flector ;  also,  in  the  combination  of  said  base  with  a  coal  oil 
burner ;  and,  also,  the  combination  of  said  base  with  a  burner 
and  a  chimney  or  reflector,  as  hereinafter  more  fully  ex- 
plained."    Accompanying  this  description  are  drawings  show- 
ing the  base  of  a  lamp  chimney  from  various  points  of  view. 
The  inventor  disclaims  a  chimney  base  incapable  of  transmit- 
ting light  through  it,  and  without  such  a  tubular  body  ^  is 
required  to  support  it  on  a  coal  oil  lamp  and  to  direct  the  cur- 
rent of  air  to  the  flame.     Qf  the  six  claims  in  this  re-issue, 
only  the  1st,  2d,  4th  and  5th  need  be  mentioned  here,  those 
being  the  claims  alleged  to  have  been  infringed  by  the  de- 
fendants.    The  first  claim  is  as  follows :  *' A  glass  base  for 
coal  oil  burners,  constructed  with  a  tubular  body  to  fit  around 
the  cone  or  burner,  and  having  a  laterally  projecting  flange, 
substantially  as  and  for  the  purpose  set  forth."     The  second 
claim  is  as  follows :  "A  glass  base  having  the  contraction,  I, 
and  the  laterally  projecting  flange  A,  substantially  as  de- 
scribed."    The  fourth  claim  is  as  follows:  "A  transparent 
base  for  a  coal  oil  lamp  chimney,  having  a  tubular  body  of 
suitable  form  and  length  to  fit  and  support  it  on  the  lamp, 
and  having  a  laterally  projecting  flange.  A,  substantially  as  de- 
scribed."   The  fifth  claim  is  as  follows :  "  The  combination 
of  a  transparent  base,  having  a  tubular  body,  B,  of  suitable 
form  and  length  to  adapt  it  to  be  used  on  a  coal  oil  lamp,  and 
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a  laterally  projecting  flange,  A,  with  a  chimney,  snbstantially 
as  described."  In  regard  to  these  claims  it  is  to  be  observed, 
that  the  first,  second  and  fourth  are  each  for  a  contrivance 
variously  styled  a  "  glass  base  for  coal  oil  burners,"  a  "  glass 
base"  and  a  "transparent  base  for  a  coal  oil  lamp  chimney," 
but  more  properly  styled  a  chimney  base,  capable  of  use  only 
when  forming  a  part  of  a  lamp  chimney.  The  fifth  claim  is 
for  a  combination  consisting  of  two  elements — one,  a  chimney 
base,  as  described,  the  other,  a  chimney  top  of  any  form. 

The  first  question  presented  is,  whether  these  claims  are 
for  the  same  invention  described  in  the  original  patent ;  for, 
if  not,  they  are  void  and  aflbrd  no  cause  of  action  to  the 
plaintiflFs-     An  examination  of  the  terms  of  the  original  pat- 
ent, therefore,  becomes  necessary.     The  original  patent  was 
issued  to   Ebenezer  Blackman,  February  6th,  1862,  and  is 
known  as  original    patent  No.   123,325.     The  specification 
of  that   patent  gives,  first,  a  description  of  what  is  styled 
the  "chimney  proper,"  elsewhere  styled  by  the  inventor 
**  the  body  of  the  chimney,"   and  by  his   counsel,   on  this 
argament,  the  "  top  piece,"  but  what  would  be  accurately 
styled  a  "  chimney  top."    This  chimney  proper,  top  piece  or 
chimney  top  is  described  as  constructed  of  two  sheets  of  mica 
whose  vertical  edges  are  united  by  a  metal  strip,  and  then 
bent  80  as  to  form  a  tube,  and  having  at  the  bottom   projec- 
tions, whereby,  as  the  patent  states,  "to  fasten  the  mica  chim- 
ney (top)  securely  to  the  glass  base."    Next  follows  a  descrip- 
tion of  the  chimney  base,  "  that  is  to  say,  its  upper  portion  is 
made  of  a  suitable  size  and  form  to  fit  the  chimney  (top)  and  its 
lower  portion  to  fit  the  lamp,  and  between  the  upper  and 
lower  portion  it  is  contracted  by  an  external  groove,  the  upper 
portion  flaring  or  inclined  outward."    Then  follows  this  sig- 
niflcant  statement :    "  In  use,  the  chimney  and  base  are  in- 
tended to  remain  united,  the  whole  being  put  on  or  taken  off 
together."     Two  claims  follow :  "  First.    A  lamp  chimney, 
consisting  of  sheets  of  mica  united  by  means  of  the  double 
wid  indented  or  perforated  metal  strips,  J,  and  provided  with 
means  for  attaching  it  to  the  base,  B,  substantially  as  de- 
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scribed.  Second.  A  glaas  base,  B,  having  the  contraction,  I, 
and  the  flaring  top,  ^,  constructed  and  arranged  to  operate 
substantially  as  set  forth."  It  will  be  observed,  from  this  state- 
ment in  regard  to  the  original  patent,  that  the  thing  described 
in  the  original  specification  is  a  contrivance  adapted  to  pro- 
dace  a  draft  of  air  around  the  flame  of  a  lamp ;  in  other 
words,  a  lamp  chinmey.  This  contrivance  is  described  by  de- 
scribing first  its  top  and  then  its  base,  accompanying  the  de- 
scription of  the  two  parts  with  the  statement,  that  these  parts 
are  to  remain  united,  tod  so  form  a  compound  unit,  which  is 
the  subject  of  the  patent.  The  subject-matter  of  the  original 
patent  is  the  contrivance,  as  a  whole,  described  as,  and  being 
in  fact,  a  lamp  chimney  ;  or  a  combination,  the  elements  of 
which  are  the  glass  chimney  base  and  the  mica  chimney  top 
therein  described.  Were  it  not  for  the  express  statement  in 
the  original  specification  to  which  allusion  has  been  made,  and 
to  which  the  second  claim  makes  special  reference,  it  mighty 
perhaps,  be,  that  the  chimney  base  described  could  be  consid- 
ered a  separate  device,  or  a  distinct  sub-combination  of  de- 
vices, and  so  capable  of  being  the  subject  of  a  separate  claim. 
But,  the  specific  statement  of  the  patent,  that,  in  use,  the  base 
and  top  are  to  remain  united,  the  whole  being  put  on  or  taken 
off  together,  forbids  the  conclusion  that  the  inventor  ever 
conceived  the  idea  of  his  chinmey  base  as  a  separate  and  dis- 
tinct device.  In  his  mind,  the  chimney  base  had  no  existence 
except  as  firmly  attached  to  his  mica  top,  and  forming  an  in- 
separable part  of  a  mica  top  lamp  chimney.  The  statement 
in  the  specification,  therefore,  compels  a  determination  that 
the  language  used  was  not  intended  to  suggest,  and  cannot  be 
held  substantially  to  indicate,  that  the  chimney  base  is  a  sev- 
erable part  of  the  contrivance  invented.  If  to  the  original 
specification  had  been  attached  a  claim  for  the  chimney  base, 
as  a  distinct  invention,  capable  of  use  by  itself,  such  a  claim 
obviously  would  have  presented  a  direct  conflict  with  the 
statement  of  the  specification,  that,  in  use,  the  base  was  to  re- 
main united  with  the  mica  top.  This  case,  therefore,  is  not 
within  the  rule  permitting  an  inventor  to  select  from  the  ele- 
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inents  of  a  combination,  or  from  the  parts  of  a  machine,  de- 
scribed in  his  specification,  a  severable  and  distinct  device  or 
sub-combination,  capable  of  use  by  itself,  and  substantially  in- 
dicated in  his  description,  and,  bj  means  of  a  surrender  and 
re-issue,  secure  an  exclusive  right  to  such  single  device ;  be- 
cause, this  inventor,  in  his  original  specification,  has  been  care- 
ful to  state  that  the  chimney  base  he  describes  is  not  to  be 
used  except  as  united  to  his  mica  chimney  top,  and  as  an  in- 
separable part  of  his  mica  top  chimney.  I,  therefore,  under- 
stand the  subject-matter  of  the  original  patent  to  be  either 
the  mica  top  lamp  chimney  therein  described,"  or  a  combina- 
tion whose  elements  are  the  devices  employed  in  the  chimney 
described  for  the  purposes  designated.  This  understanding 
is  not  at  variance  with  the  claims  of  the  original  patent,  for, 
in  l^al  effect,  the  statement  of  the  specification  already  al- 
luded to  is  part  of  each  claim.  So  far  as  the  second  claim  is 
concerned,  an  intention  to  have  it  considered  a  part  of  the 
claim  is  manifest,  for,  the  claim  states,  not  only  that  the  base 
is  to  be  constructed  as  described,  but,  also,  "  arranged  to  oper- 
ate substantially  as  set  forth,"  that  is  to  say,  always  firmly 
united  to  the  mica  top.  This  understanding  of  the  subject- 
matter  of  the  original  patent  is  fatal  to  the  validity  of  the  re- 
issue on  which  this  suit  is  brought,  so  far  as  the  claims  here 
involved  are  concerned.  For,  these  claims  cover  neither  a 
lamp  chimney  such  as  described  in  the  original  patent,  nor  a 
combination  whose  elements  are  the  transparent  base  and  the 
mica  chimney  top  there  described.  The  Ist,  2d  and  4th  claims, 
respectively,  are  for  a  chimney  base  by  itself — a  thing  not  to 
be  found  in  the  original,  as  a  distinct  severable  device ;  while 
the  5th  claim  is  for  a  combination,  the  elements  of  which  are 
not  to  be  found  substantially  suggested  or  indicated  in  the 
original  specification. 

No  adjudged  case  has  been  cited,  nor  am  I  aware  of  any 
case  that  furnishes  authority,  to  support  this  re-issue.  In 
Herring  v.  NeUan^  (14  Blatchf.  C.  C.  i?.,  293,)  the  re-issue 
was  upheld  for  the  reason,  as  assigned,  that  ^^  all  that  has  been 
added  is  the  new  claim,  which  embodies  in  words  that  winch 
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the  specifications  and  drawings  could  not  fail  to  disclose  to 
any  intelligent  examination."  Here,  the  possibility  of  an  ex- 
amination of  the  specification  disclosing  a  chimney  base  as  a 
distinct  article  or  combination  is  forbidden  by  the  specific 
statement,  that,  in  use,  the  base  is  to  remain  united  with  the 
mica  top.  The  case  of  GiU  v.  Wells^  (22  Wall.,  1,)  is  di- 
rectly in  point,  upon  the  fifth  claim,  which  is  for  a  combina- 
tion whose  elements  are  a  chimney  base,  as  described,  and 
any  form  of  chimney  top.  In  the  original,  if  there  be  anj 
combination  described,  it  is  the  chimney  base  combined  widi 
the  mica  chimney  top  described.  The  re-issue  has,  therefore, 
to  say  the  least,  dropped  one  element  from  the  combination, 
and  put  in  its  place  another,  not  its  equivalent,  thereby 
greatly  enlarging  the  scope  of  the  invention. 

As  sustaining  the  construction  I  have  placed  upon  the 
original  patent,  reference  may  be  made  to  the  difference 
between  the  original  specification  and  the  specification 
of  the  re-issue.  In  the  original  the  patentee  states,  that 
he  has  invented  "  certain  improvements  in  lamp  chimneys." 
In  the  re-issue  the  statement  is,  that  he  has  invented  "  certain 
new  and  useful  improvements  in  bases  or  supports  for  lamp 
chimneys."  In  the  original  the  invention  is  said  to  consist  in 
"  a  novel  construction  of  a  mica  lamp  chimney  and  its  com- 
bination with  a  glass  base."  In  the  re-issue  the  statement  is, 
that  the  invention  consists  of  ''  a  glass  base  for  coal  oD  burn- 
ers, constructed  with  a  tubular  body  to  fit  around  the  cone  or 
burner,  and  having  a  laterally  projecting  fiange,  substantially 
as  and  for  the  purpose  set  forth."  The  original,  describing 
advantages  of  the  invention,  says :  ^'  As  the  air  passes  the  con- 
tracted throat,  I,  and  enters  the  upper  portion,  it  spreads  ont 
laterally,  and,  in  connection  with  the  burning  oil,  produces  a 
very  broad,  brilliant,  and  steady  fiame,"  thus  showing  that 
the  two  parts  were  intended  to  operate  as  a  whole,  not  other- 
wise. No  such  advantage  could  be  secured  by  the  base  alone, 
and,  naturally  enough,  such  an  advantage  is  not  alluded  to  in 
the  specification  of  the  re-issue.  The  re-issue  also  wholly 
omits  the  statement,  that,  '^  in  use,  the  chimney  and  base  are 
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intended  to  remain  nnited,  the  whole  being  put  on  or  taken 
off  together,"  and  inserts  this  statement,  not  to  be  found  in 
the  original :  "  While  I  have  shown  a  peculiarly  constructed 
chimney  as  adapted  for  use  in  connection  with  my  base,  it  is 
obvious  other  kinds  or  styles  may  be  used,  if  preferred." 
These  alterations  are  suggestive,  and  go  to  confirm  me  in  the 
conclusion  that  the  subject-matter  of  the  re-issue  is  different 
from  the  subject-matter  in  the  original. 

It  may,  also,  properly  be  noticed,  that,  in  a  communication 
to  the  Patent  Office  by  the  attorneys  of  the  patentee,  in  re- 
gard to  this  original  patent,  it  is  stated,  that  "  the  first  claim 
is  for  his  improved  mode  of  securing  the  mica  sheets  which 
constitute  the  body  of  the  chimney,  and  the  second  for  his 
specially  constructed  glass  base,  to  be  used  in  combination 
therewith." 

It  has  been  contended,  in  behalf  of  the  plaintifis,  that  a 
chimney  top  of  any  description  is  the  equivalent  of  the  mica 
top  piece  described  in  the  original  patent,  and  that  the  sub- 
ject-matter of  the  original  and  of  the  fifth  claim  of  the  re- 
ifisue  ai'e,  therefore,  the  same.  But,  evidently,  such  a  mica 
top  piece  as  the  original  patent  describes  has  qualities  and 
characteristic  features  not  possessed  by  all  chimney  top  pieces. 
It  may  be  that  the  results  accomplished  by  the  use  of  the  top 
piece  of  a  lamp  chimney  are,  in  most  respects,  the  same,  what- 
ever be  the  form  of  the  top  piece  or  the  material  of  which  it 
is  constructed.  But,  the  result  is  not  in  all  respects  the  same, 
nor  would  the  statement,  that  a  mica  top  piece  woiild  be  of 
nsewhen  firmly  attached  to  the  chimney  base,  necessarily 
or  naturally  suggest  the  use  of  any  form  of  top  piece  not  so 
attached,  to  accomplish  the  same  result ;  and  it  has  not  been 
shown  that  any  form  of  top  piece  was  known,  at  the  date  of 
the  original  patent,  as  a  proper  substitute  for  the  mica  top 
piece  described  in  that  patent. 

These  reasons  appear  to  me  to  require  the  determination, 
that  the  re-issue  sued  on  covers  inventions  not  described  in 
the  original  patent,  and  is,  therefore,  void.  But,  if  not,  then 
the  re-issue,  so  far  as  the  first,  second,  fourth  and  fifth  claims 
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are  concerned,  must  fail  for  want  of  novelty  in  the  invention. 
The  re-issne,  in  the  claims  nnder  consideration,  covers  a  tnns- 
parent  chimney  base,  whose  characteristic  featnree  are  these: 
(1)  a  tubular  body,  for  surrounding  the  cone  of  a  lamp  burner 
and  directing  the  current  of  air  to  the  flame ;  (2)  a  contrac- 
tion, groove,  or  indentation  in  the  upper  part  of  such  tubular 
body,  for  directing  the  current  of  air  inwards  upon  the  flame; 
(3)  a  flange  extending  laterally  from  said  groove ;  and  (4)  a 
surrounding  rim.  This  invention  is  plainly  anticipated  by 
the  invention  described  in  a  patent  issued  to  Arnold  and 
Blackman,  February  11th,  1868,  as  well  as  by  the  invention 
described  in  the  patent  of  Sussell  and  Clifford,  of  December 
24th,  1867.  In  each  of  these  prior  patents  is  described  a 
lamp  chimney  base,  made  of  glass,  having  a  tubular  body  to 
place  over  the  burner  of  a  lamp,  with  a  contraction  or  groove 
at  the  upper  part,  and  a  laterally  projecting  flange  supportiDg 
the  chinmey  top,  and  these  features  accomplish  the  same  re- 
sult that  the  same  features  accomplish  in  the  plaintiff  pat- 
ent, and  in  the  same  way.  The  only  distinction  between  the 
prior  inventions  referred  to,  and  the  plaintiffs'  invention,  is, 
that,  in  these  prior  inventions,  the  chimney  base  and  chimney 
top  were  formed  in  one  piece,  while  in  the  plaintifib'  inven- 
tion the  chimney  base  is  by  itself.  But,  no  invention  was  re- 
quired to  conceive  the  idea  that  a  lamp  chimney  could  be  cut 
in  two ;  nor  was  the  idea  of  constructing  a  lamp  chinmey  in 
two  parts  new.  In  Millar's  patent  of  July  2l8t,  1863,  the 
lamp  chimney  was  constructed  in  two  parts.  So,  also,  it  must 
be  said,  that  no  invention  was  required  to  conceive  the  idea 
of  a  surrounding  rim  upon  the  upper  part  of  the  base,  for  the 
purpose  of  maintaining  in  position  the  separate  top  piece. 
The  use  of  such  a  rim  to  accomplish  the  same  result  is  common. 
Not  only  are  the  characteristic  features  of  the  plaintiffs' 
chimney  base  old,  but  the  combination  of  the  tubular  body 
groove  and  laterally  projecting  portion  above  is  old.  Ko 
change  in  the  mode  of  operation  or  the  result  was  effected  by 
cutting  off  the  top  piece.  In  use,  there  must  stiU  be  a  top- 
piece  performing  the  same  functions,  in  connection  with  the 


DECEMBER,  1879.  341 


Bennett  v,  Hoefner. 


plaintifis'  base,  as  the  top  piece  does  in  the  prior  invention 
referred  to.  The  mode  of  operation  and  the  result  are,  in 
both  cases,  the  same.  Neither  do  the  plaintiffs  gain  anything 
from  the  surrounding  rim,  which  has  formed  the  sole  ground 
for  claiming  a  difference  between  the  invention  in  the  patent 
sned  on  and  the  invention  of  Arnold  and  Blackman.  No  true 
combination  results  from  the  addition  of  the  surrounding  rim, 
for,  there  is  no  co-action  between  the  rim  and  the  tubular 
body.  The  only  function  of  the  rim  is  to  prevent  the  top 
piece  from  slipping.  The  application  of  the  surrounding  rim 
for  the  purpose  of  preventing  the  top  piece  from  slipping  re- 
quired no  invention,  and  makes  a  case  of  jaxtaposition,  not  a 
new  combination. 

It  thus  appears,  that,  whether  the  invention  claimed  in 
the  re-iBsae  be  the  same  as  that  described  in  the  original  or 
not,  it  must  fail  for  want  of  novelty. 

The  result  is,  that  the  bill  must  be  dismissed,  with  costs. 


Eradfus  New^  for  the  plaintiffs. 
C.  JTI  Wataorij  for  the  defendants. 


Jacob  B.  Bennett  and  othebs 

vs. 
Anselm  Hoefneb.    In  EQunr. 

Vhere  the  defendant  in  a  suit  in  eqmty  has  appeared  by  a  solicitor,  notice  of 
application  for  a  decree,  after  an  order  pro  confesBo,  must  be  g^ren  to  such 
flolidtor. 

(Before  Wallace^  J.,  Northern  District  of  New  York,  December  9th,  1879.) 


843  SOUTHERN  DISTRICT  OP  HEW  YORK, 

Wehl  V.  Wtld. 

Wallace,  J.  The  motion  of  the  defendant  to  set  aside 
the  decree  entered  at  the  June  term  of  this  Court  muBt  te 
granted,  because  no  notice  of  an  application  for  such  decree 
was  given  to  the  defendant.  The  order  pro  confesm  ww 
properly  entered,  but,  notwithstanding  that,  the  defendaDt 
was  entitled  to  notice  of  application  for  the  decree.  Equity 
Kale  18  provides,  that,  after  the  order  jm>  corifeswj  the  cause 
shall  proceed  ex  parte;  bat  this  does  not  mean  without  notice 
to  a  party  who  has  appeared  in  the  cause.  Such  partj  is  en- 
titled to  notice,  and  has  the  right  to  be  heard  as  to  the  form 
of  the  decree,  and  upon  such  other  questions  as  can  be  pre- 
sented upon  the  complainant's  pleadings  and  proofs.  This  is 
the  uniform  construction  given  to  the  Rale  throughout  this 
Circuit.  If  this  notice  had  been  given  in  this  cause,  under 
Eule  19  the  defendant  could  not  now  be  permitted  to  answer. 
As  it  is,  the  decree  must  be  set  aside. 

Under  the  circumstances,  the  defendant's  default  is  excus- 
able. An  order  will  be  entered  allowing  the  answer  filed 
June  14th,  1879,  to  stand  as  the  answer  in  the  causa 

James  S.  Gibbs,  for  the  plaintiffs. 

Osgoodhy^  Titus  i&  Moot^  for  the  defendant. 


JxTUus  Wehl,  as  Assignee  of  the  Estate  of  Gabbiel  Ket- 
TEB  AND  Albert  Netteb 

w. 

GusTAvxjs  H.  "Wald,  as  Assignee  in  Bankruptcy  of  Gabbol 
Neiteb  Am)  Albert  Keiter  and  Ketteb  &  Co. 

W.,  a  citizen  of  New  Tork,  broaght  a  suit  in  a  State  Court  of  New  York  againak 
S.,  a  citizen  of  New  York,  to  recover  money  alleged  to  have  beeo  dae  by  S. 
to  N.,  a  volnntary  assignor  to  W.  By  an  order  of  the  State  Court,  G.,  a  oAr 
sen  of  Ohio,  who  claimed  the  money  as  assignee  in  bankruptcy  of  N.,  «•* 
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made  defendant  in  the  suit  in  the  pltce  of  S.,  S.  haviog  paid  the  money  into 
Conrtw  W.  then  filed  an  amended  complaint  in  the  suit,  in  the  State  Court, 
treating  6.  as  the  sole  defendant,  and  asking  judgment  against  him.  6. 
UBwered  the  amended  complaint.  G.  then  remoyed  the  case  into  this  Court, 
wlthoat  giying  notice  to  the  plaintiff  of  the  application  for  the  removal.  The 
petition  for  removal  set  forth  that "  the  controversy  is  between  W.,  as  as- 
signee of  the  estate  of  N.,  who  was  at  the  commencement  of  this  action,  and 
now  is,  a  citizen  of  the  State  of  New  York,  and  O.,  as  assignee  in  bankruptcy 
of  N.,  who  is,  and  was  at  the  commencement  of  this  action,  a  citizen  of  the 
State  of  Ohio."    On  a  motion  by  the  plaintiff  to  remand  the  cause:  Seld, 

(\.)  That  the  petition  alleged  the  personal  citizenship  of  the  parties,  and  was  not 
defectlTe ; 

(2.)  That  no  notice  of  the  application  for  the  removal  was  necessary,  and  the 
State  Court  oonld,  in  practice,  require  it  or  dispense  with  it; 

(8.)  That  it  is  not  necessary,  under  §§  2  and  8  of  the  Act  of  March  8d,  1876, 
(18  U.  8,  Slat,  at  Largt,  470,)  in  order  to  the  removal  of  a  suit,  that  it  should 
appear  that  the  parties  were  citizens  of  different  States  when  the  suit  was 
commenced; 

(4.)  That  the  suit,  as  between  W.  and  G.,  must  be  regarded  as  having  been  com* 
menced  when  G.  was  substituted  for  S.,  as  a  defendant. 

(Before  Blat€BFOED,  J.,  Southern  District  of  New  York,  December  10th,  1879.) 

Blatohford,  J.  The  plaintifi,  in  September,  1878, 
bronght  a  suit  in  the  Superior  Conrt  of  the  city  of  New 
Tork,  against  Mayer  Stemberger  and  Simon  Stemberger,  to 
recover  from  them  $4,785  08,  gold,  with  interest  thereon  from 
September  9th,  1878,  which  sum  the  complaint  alleged  they 
bad  received  on  or  about  September  2d,  1 678,  from  the  New 
Orleans  National  Banking  Association,  to  the  use  of  the 
plaintiff,  the  plaintiff  being  assignee  of  Gabriel  Netter  and 
Albert  Netter,  by  a  voluntary  assignment  for  the  benefit  of 
creditors,  made  December  26th,  1877.  On  the  application  of 
the  defendants,  the  Sternbergers,  the  Superior  Court  made  an 
order,  on  the  25th  of  January,  1879,  on  notice  to  the  plaint- 
iff and  to  the  present  defendant,  ordering  that,  on  the  deposit 
by  the  Sternbergers  with  the  United  States  Trust  Company, 
to  the  credit  of  the  action,  of  $4,785  08  and  interest  from  Sep- 
tember 2d,  1878,  bemg  in  all  $4,916  25,  after  deducting  $10 
costs,  within  five  days  after  the  entry  of  such  order,  the  pres- 
ent defendant  be  substituted  as  defendant  in  the  action  in 
the  place  of  the  Sternbergers,  and  that  the  Sternbergers  there- 
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upon  be  discharged  from  liability  to  either  the  plaintiff  or  the 
present  defendant.  The  order  also  gave  leave  to  the  plaintiff 
to  file  an  amended  complaint  in  place  of  the  original  com- 
plaint. On  the  19th  of  March,  1879,  the  Superior  Court,  on 
notice  to  all  parties,  modified  its  former  order,  so  as  to  direct 
the  deposit  by  the  Stembergers  of  $4,785  08  without  interest, 
less  $10  costs,  and  ordered  that  a  deposit  of  said  amount  io 
accordance  with  the  terms  of  the  original  order,  by  the  Stem- 
bergers, should  be  a  full  compliance  therewith,  and  gave  to 
the  plaintiflT  time,  after  service  of  the  new  order  and  deposit 
of  the  money,  to  serve  an  amended  complaint.  The  Stem- 
bergers made  the  deposit  on  the  22d  of  March,  1879. 

In  April,  1 879,  the  plaintiff  put  in  an  amended  complaint 
It  sets  forth  the  fact  of  the  assignment  to  the  plaintiff,  the 
payment  of  the  $4,785  08,  gold,  to  the  Stembergers  for  the  use 
of  the  plaintiff,  as  such  assignee,  the  bringing  of  the  suit  in 
the  State  Court,  the  two  orders  of  that  Court,  the  fact  that 
the  Stembergers  had,  on  the  22d  of  March,  1879,  deposited 
with  the  United  States  Trust  Company  said  sum  of  $4,785  08, 
less  $10  costs,  and  then  demands  judgment  against  Gustavus 
H.  Wald,  as  assignee  in  bankruptcy  of  Gkbriel  Netter  and 
Albert  Netter  and  Netter  &  Co.,  that  he  is  entitled  to  said 
sum  of  $4,775  08  and  interest  thereon  from  March  22d,  1879. 
The  defendant,  in  May,  1879,  put  in  an  answer,  in  the  State 
Court,  to  said  amended  complaint. . 

Thereafter,  the  defendant  presented  a  petition  to  the 
State  Court  for  the  removal  of  the  suit  into  this  Court  The 
petition  sets  forth,  that  the  controversy  in  the  suit  "  is  be- 
tween citizens  of  different  States,  that  is  to  say,  between  the 
above-named  plaintiff,  Julius  Wehl,  as  assignee  of  the  estate 
of  Gabriel  Netter  and  Albert  Netter,  who  was  at  the  com- 
mencement of  this  action,  and  now  is,  a  citizen  of  the  State 
of  New  York,  and  the  above-named  defendant,  Gustavus  H. 
Wald,  as  assignee  in  bankruptcy  of  Gabriel  Netter,  Albert 
Netter  and  Netter  &  Co.,  who  is,  and  was  at  the  commence- 
ment of  this  action,  a  citizen  of  the  State  of  Ohio."  The  de- 
fendant gave  the  proper  bond,  and,  on  the  14th  of  June,  1879, 
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the  State  Court,  without  notice  to  the  plaintiff,  made  an  order 
declaring  that  ^^  it  is  made  to  appear  to  the  satifif action  of  this 
Court,  that  the  above-entitled  action  is  a  sait  of  a  civil  natnre, 
at  law,  now  pending  in  this  Conrt,  and  that  the  controversy 
therein  is  between  citizens  of  diflFerent  States,  that  is  to  say, 
between  the  above-named  plaintiff,  who  is  a  citizen  of  the 
State  of  New  York,  and  the  abt>ve-named  defendant,  who  is 
a  citizen  of  the  State  of  Ohio,  and  that  the  matter  in  dispate 
exceeds  the  sum  or  value  of  five  hundred  dollars,  exclusive  of 
costs,  and  that  this  Court  doth  accept  said  petition  and 
bond." 

The  ground  upon  which  the  State  Court  proceeded,  in 
making  the  order  for  a  change  of  the  party  defendant,  was, 
that  the  present  defendant  had  made  a  demand  upon  the 
Stembergers  for  the  same  indebtedness  claimed  by  the  plaint- 
iff;  and  that  the  Stembergers  were  not  in  coUasion  with  the 
present  defendant,  and  were  indifferent  to  the  claims  of  either 
party,  and  had  no  interest  in  the  subject-matter  of  the  con- 
troversy, but  held  the  money  for  the  use  of  the  Netters,  or 
their  proper  legal  representatives,  and  were  ready  and  willing 
to  deposit  it  in  Court  to  abide  the  event  of  the  action. 

The  plaintiff  now  moves  that  this  cause  be  remanded  to 
the  State  Court.  At  the  time  of  the  commencement  of  the 
suit,  and  at  the  time  the  petition  for  removal  was  presented, 
the  plaintiff  and  the  Stembergers  were  citizens  of  the  State 
of  New  York. 

The  plaintiff  contends,  that  the  petition  for  removal  is  de- 
fective, in  that  it  does  not  allege  the  citizenship  of  the  plaint- 
iff and  defendant,  but  only  alleges  that  the  plaintiff,  as  as- 
signee, was  and  is  a  citizen  of  New  York,  and  that  the 
defendant,  as  assignee,  was  and  is  a  citizen  of  Ohio.  The 
case  of  Amory  v.  Amory^  (5  OttOy  186,)  is  cited.  There,  the 
averment  in  the  petition  was,  "  that  said  plaintiffs,  as  such 
executors,  are  citizens  of  the  State  of  New  York."  The 
Court  held  that  the  petition  was  defective,  in  not  stating  the 
personal  citizenship  of  the  plaintiffs.  It  is  contended  that, 
in  the  present  ease  the  personal  citizenship  of  the  parties  is 
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not  stated.  I  think  this  is  not  bo.  The  allegation  is  not  that 
the  plaintiff,  "  as  assignee/'  was  and  is  a  citizen,  and  that  the 
defendant,  "  as  assignee,"  was  and  is  a  citizen,  but  is,  that  the 
controversy  is  between  "  the  above-named  plaintiff,  Jolins 
Wehl,  as  assignee  of  the  estate  of  Gabriel  Netter  and  Albert 
Ketter,  who  was  at  the  commencement  of  this  action,  and  dow 
is,  a  citizen  of  the  State  of  New  York,  and  the  above-named 
defendant,  Gnstavns  H.  Wald,  as  assignee  in  bankruptcy  of 
Gabriel  Netter,  Albert  Netter  and  Netter  &  Co.,  who  is,  and 
was  at  the  commencement  of  this  action,  a  citizen  of  the  State 
of  Ohio.^'  This  is  an  allegation  of  the  personal  citizenship  of 
the  parties. 

It  is  contended,  for  the  plaintiff,  that  the  removal  proceed- 
ings  were  invalid  becanse  no  notice  of  the  application  for  re- 
moval was  given  to  the  plaintiff.  The  Act  of  Congress  does 
not  reqnire  notice.  If,  as  matter  of  discretion,  a  State  Conrt 
can  or  does  reqnire  notice  in  any  case  of  removal,  sach  notice 
was  dispensed  with  in  this  case  by  the  State  Conrt ;  and,  the 
matter  being  one  of  practice,  it  is  for  the  State  Conrt  to  reg- 
ulate its  own  practice,  and  this  Conrt  will  not  review  snch  a 
question. 

It  is  also  urged,  for  the  plaintiff,  that  the  cause  is  not  re- 
movable, under  the  Act  of  March  3d,  1875,  (18  U.S.  Stat  ai 
Zargey  470,)  because  the  present  defendant  was  not  a  party  to 
the  suit  when  it  was  commenced,  and  becanse  t£e  original  de- 
fendants, the  Stembergers,  were,  when  the  suit  was  com- 
menced and  when  the  removal  proceedings  were  instituted, 
citizens  of  the  same  State  with  the  plaintiff.  I  had  occasion 
to  consider  sections  2  and  8  of  that  Act,  in  deciding  a  motion 
to  remand  in  the  case  of  McLean  v.  The  St.  Patd  and  Chi- 
cago  Railwa/y  Co.^  in  this  Court,  (16  Blatchf.  C.  C.  £.,  309,) 
and  held,  that,  under  those  sections,  it  was  not  necessaiy,  in 
order  to  a  removal,  that  it  should  appear  that  the  parties  were 
citizens  of  different  States  when  the  suit  was  commenced.  In 
that  case  the  petition  for  removal  set  forth  that  the  plaintiff 
*'  is  a  citizen  of  the  State  of  New  York  "  and  that  "  the  de- 
fendant is  a  citizen  of  the  State  of  Minnesota."    Id  a(icord- 
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ance  with  that  decision,  this  case  was  removable  although 
the  original  parties  to  the  suit  were  not  citizens  of  different 
States. 

Bat  there  is  a  farther  groand  on  which  the  case  was  re- 
moyable.     The  plaintiff  pat  in,  in  the  State  Coart,  an  amend- 
ed complaint,  treating  the  present  defendant  as  the  sole  de- 
fendant in  the  caase,  and  as  having  been   sabstitated  as 
defendant,  by  the  order  of  the  State  Coart,  in  the  place  of 
the  Stembergers.    In  sach  amended  complaint  the  plaintiff 
demands  judgment  against  the  present  defendant.    The  soit 
most  be  considered  as  having  been  commenced  against  the 
present  defendant  when  he  was  broaght  in  as  a  defendant. 
For  the  purposes  of  a  removal  by  the  present  defendant,  the 
suit  did  not  exist  so  long  as  the  Stembergers  were  defendants. 
The  petition  for  removal  shows  that  the  present  defendant 
and  the  plaintiff  were  citizens  of  different  States  when  the 
present  defendant  became  a  defendant.     The  petition  being 
entitled  in  a  suit  between  the  plaintiff  and  the  present  defend- 
ant, the  expression,  twice,  in  the  petition,  "  the  commence- 
ment of  this  action,"  mast  be  held  to  mean  the  time  when 
the  action  first  became  an  action  between  the  plaintiff  and  the 
present  defendant.'    In  this  view,  even  if  the  right  of  removal 
in  this  case  depends  upon  the  facts  existing  as  to  diversity  of 
citizenship  at  the  commencement  of  the  action  soaght  to  be 
removed,  the  case  was  removable.    (See  Siealy  v.  Prevost^  6 
Weekly  Notes,  679  and  8  Eeporter,  103.) 
The  motion  to  remand  the  cause  is  denied. 


A.  J.  DittenhaefeVj  for  the  plaintiff. 
Anderson  <&  Rowland,  for  the  defendant. 
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William  A.  Harding 
Charles  P.  Crosby.    In  Equity. 

An  assi^ee  in  bankraptcy  brought  a  Boit  in  equity  against  the  Tolnntary  as- 
signee of  the  bankrupt,  to  set  aside  a  couTeyanee  made  by  the  bankn^, 
within  three  months  before  the  filing  of  the  petition  in  bankruptcy,  to  the  de- 
fendant, in  trust  for  the  benefit  of  all  the  creditors  of  the  assignor,  witiioot 
any  preferences :  ffdd,  that,  as  the  direct  efiect  of  the  conTeyanoe,  if  upheld, 
would  be  to  keep  the  property  away  from  the  operation  of  the  bankroptey 
law  and  from  distribution  by  the  Courts  and  officers  of  the  United  States,  and 
to  giye  it  and  its  admiDistration  to  a  trustee  selected  by  the  debtor,  theplsiotr 
iff  was  entitled,  under  g  6,129  of  the  Reyised  SUtutes,  as  amended  by  the 
Act  of  June  22d,  1874,  (18  IT.  8,  Stat,  at  Large,  890,)  to  the  relief  asked. 

The  bankrupt  is  not  a  necessary  party  to  such  suit 

(Before  Whsblkb,  J.,  Southern  District  of  New  York,  December  10th,  1879.) 

Wheeler,  J.  This  cause  has  been  heard  on  bill,  answer, 
replication,  proofs  and  argument.  The  bill  is  brought  bj  the 
orator,  as  assignee  in  bankruptcy,  to  set  aside  a  conveyance  by 
the  bankmpts  of  all  their  property  to  the  defendant,  in  tmst 
for  the  benefit  of  all  their  creditors,  without  any  preferences, 
made  within  three  months  of  the  filing  of  the  petition.  The 
answer  admits  the  conveyance  but  denies  that  it  was  made 
with  a  view  to  prevent  their  property  from  coming  to  their 
assignee  in  bankruptcy,  or  to  prevent  it  from  being  distrib- 
uted under  the  bankruptcy  laws  of  the  United  States,  or  to 
hinder  their  operation.  The  answer  is  traversed.  The  prin- 
cipal question,  is,  whether  such  a  conveyance  is  within  the 
provisions  of  section  5,129  of  the  Eevised  Statutes  of  the 
United  States,  as  amended  by  the  Act  of  June  22d,  1874, 
(18  U.  S.  Stat  at  Large^  890.)  That  section  does  not  reqnire 
that  the  assignment  be  fraudulent,  to  be  avoided.  If  it  did, 
this  conveyance  was  out  of  the  usual  and  ordinaiy  conrse  of 
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business  of  the  bankrupts,  which  would  he  prima  facie  evi- 
dence of  fraud,  according  to  the  provisions  of  section  5,130» 
It  is  only  necessary  that  it  be  made  with  a  view  to  prevent 
the  property  from  being  distributed  under  the  bankruptcy 
laws.  The  insolvency  and  contemplation  of  it  being  admitted, 
the  direct  effect  of  the  conveyance,  if  upheld,  would  be  to 
keep  the  property  away  from  the  operation  of  those  laws, 
and  from  distribution  by  the  Courts  and  oflScers  of  the  United 
States,  and  to  give  it  and  its  administration  to  a  trustee  se- 
lected by  the  debtors.  They  must  be  deemed  to  have  intended 
these  direct  consequences  of  their  act,  and  to  have  committed 
the  act  in  view  of  the  consequences.  These  considerations 
bring  this  case  within  the  statute.  Although,  when  the  bank- 
rupt law  of  1867  first  came  to  be  construed,  there  were  some 
decisions  by  eminent  judges  to  the  contrary  of  this,  they  have 
not  been  followed,  and  the  current  of  the  decisions  has  idmost^ 
if  not  quite,  uniformly  since  then  been  in  accordance  with 
this.  It  would  serve  no  useful  purpose  to  name  these  cases 
here. 

There  is,  also,  an  objection  because  the  bankrupts  are  not 
made  parties  to  this  bill.  It  is  argued  that  they  are  necessary 
parties  to  a  bill  to  enforce  an  assignment  in  trust,  because 
there  may  be  an  excess,  after  payment  of  debts,  in  the  hands 
of  the  trustee,  belonging  to  the  debtor,  and  .that  the  same  is 
true  here,  and  that  they  are  or  may  be  interested  to  have  the 
assignment  upheld.  Here,  however,  all  the  property  of  the 
bankrupts,  subject  to  the  exemptions,  is  vested  in  the  assignee 
in  bankruptcy,  and  there  could  not  be  any  excess,  after  ad- 
ministration of  the  trust,  belonging  to  the  bankrupts  person- 
ally. Hence,  there  is  no  occasion  for  joining  the  bankrupts. 
Let  there  be  a  decree  setting  aside  the  conveyance,  and  for 
ddiveiy  of  the  property,  and  for  an  account,  according  to 
the  prayer  of  the  bill. 


WiUiam  B.  HornUower^  for  the  plaintiff. 
Charles  P.  Crosby^  for  the  defendant. 
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Aaron  H.  Allen 

The  Mayor,  Aldermen  and  Commonalty  of  the  cnr  of 
New  York  and  the  Board  of  Education  of  the  cnr 
OF  New  York.     In  Equity, 

Seats  embodying  a  patented  inyention  were  bought  by  the  Board  of  Edacatloii 
of  the  city  of  New  York  for  the  use  of  the  schools  of  the  city,  and  were  used 
in  such  schools,  such  Board  being  a  corporation  creiited  by  the  State,  haTiof 
exclusive  charge  of  such  schools:  Held,  that  the  city,  in  its  cozponte 
capacity,  was  liable,  in  a  suit  in  equity,  for  the  infringement  of  the  patent 

The  Board  of  Education  is  a  proper  party  to  the  suit  and  is  also  liable  for  tke 
infringement. 

(Before  Whekler,  J.,  Southern  District  of  New  York,  December  18th,  1879.) 

This  was  a  suit  in  eqaity  on  re-issned  letters  patent, 
granted  to  the  plaintiff  for  ^'  improvements  in  seats  for  pub- 
lic buildings." 

Andrew  J.  Todd^  for  the  plaintiflE. 

Frederic  H.  JSettSy  for  the  defendants. 

Wheeler,  J.,  (after  sustaining  the  validity  of  the  patent:) 
The  proof  in  respect  to  infringement  is  to  the  effect,  that 
seats  embodying  this  invention  were  bonght  by  the  Board  of 
Education  of  the  city  of  New  York  for  the  use  of  the  schoola 
of  the  city,  and  have  been  in  use  in  those  schools  under  the 
direction  of  the  Board  of  Education,  and  the  Department  of 
Public  Instruction  which  has  superseded  the  Board  of  Edn- 
cation.  It  is  argued,  that,  upon  this  proof,  the  city  is  not 
liable  in  this  suit,  for  two  reasons — one  is,  becaufie  these  in- 
strumentalities having  charge  of  the  schools  are  corporatioDB 
themselves,  over  which  the  city  has  no  control ;  the  other  ifi. 
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that  the  use  is  under  sovereign  authority,  delegated  by  the 
State  of  New  York  in  its  sovereign  capacity,  for  which  the 
city  or  the  Board  of  Education,  or  the  Department  of  Public 
Instruction,  can  no  more  be  held  liable  to  suit  than  the  State 
itself.    It  is  understood  that  the  Board  of  Education  was, 
and  that  the  Department  of  Public  Instruction  is,  a  corpora- 
tion under  the  laws  of  the  State,  recognized  and  treated  as 
such  by  the  Courts  of  the  State,  and  having  exclusive  charge 
and  control  of  the  schools  of  the  city,  without  whose  action 
the  city  cannot  be  made  liable  for  anything  connected  with 
the  schools,  and  for  whose  contracts  the  city  cannot  be  held 
liable  otherwise  than    through  proceedings   against    them. 
{Ham  V.  The  Mayor,  70  JV.  Y.,  459 ;  Dannat  v.  The  MayoTy 
6  JTwn,  88.)     But  still,  the  schools  are  the  schools  of  the  city, 
the  Board  of  Education  or  Department  of  Public  Instruc- 
tion takes  charge  of  them  for  the  city,  they  are  paid  for  with 
the  money  of  the  city,  and  whatever  is  saved  in  providing 
for  them  is  to  the  advantage  of  the  city.     The  corporation 
which  that  Department  or  Board  constitutes  is  within  that  of 
the  city,  and  is  an  instrumentality  through  which  the  educa- 
tional interests  of  the  city  are  cared  for,  the  same  as  if  done 
by  officers  having  the  same  powers,  except  that  the  ofiScers 
could  have  only  a  personal  and  ofiScial  period  of  existence, 
while  that  of  the  corporation  is,  under  the  law,  theoretically 
perpetual.     One  principal  ground  of  a  suit  in  equity  for  the 
infringement  of  a  patent  is,  to  compel  an  account  of  the  gains 
or  profits  accrued  to  those  proceeded  against,  by  means  of  the 
infringement.    Obviously,  the  proper  party  to  proceed  against 
18  the  one  that  has  received  the  profits  or  to  whom  the  gains 
have  accrued.    If  any  party  has  saved  or  made  anything  by 
this  infringement  it  is  the  city,  and  the  city  seems  clearly  to 
be  a  proper  party  to  account  for  these  savings  or  profits.     The 
Board  and  Department  are  proper  parties,  also,  for  they  have 
been  directly  engaged  in  the  infringement.     It  is  argued,  that 
the  city,  as  such,  could  not  stop  the  infringement  nor  control 
it,  and,  therefore,  could  not  be  guilty  of  any  tort  by  which  to 
acquire  profits  to  account  for.    Probably,  the  city  could  not, 
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independently  of  this  Board  or  Department,  stop  the  infringe- 
ment ;  bat  that  is  on  account  of  the  mode  in  which  the  law 
requires  the  educational  matters  of  the  city  to  be  attended 
to,  and  not  because  the  city  has  any  just  right  to  advantages 
which  the  wrongful  acts  of  its  Board  or  Department  may  ac- 
quire. Officers  might  be  able  to  do  the  same,  but,  if  so,  the 
city  would  not  be  shielded. 

That  the  acts  constituting  the  infringement  were  com- 
mitted in  the  exercise  of  authority  derived  from  the  State, 
cannot  shield  the  defendants  from  liability.  The  grant  of  the 
exclusive  right  to  this  invention  came  from  the  sovereigD 
power  of  the  General  Government,  and  the  right  is  a  spedes 
of  property  secured  to  the  inventor  by  law.  It  is  not  sub- 
servient to  public  uses  without  just  compensation  ascertained 
and  furnished,  upon  being  taken  in  a  regular  and  lawful  mode, 
any  more  than  other  property  of  any  kind  is.  It  has  not  been 
taken  by  any  regular  proceeding,  but  only  by  mere  wrong 
doing,  which  could,  of  itself,  furnish  no  legal  right.  (Cam- 
meyer  v.  JVewton,  4  Otto,  226,  284.) 

Let  a  decree  be  entered,  that  the  patent  is  valid  and  that 
the  defendants  have  infringed,  and  for  an  account,  according 
to  the  prayer  of  the  bill. 


John  O.  Fox 

V8, 

Feedeeick  a.  Blossom.    In  EQumr. 

By  the  law  of  Connecticnt,  the  right  of  a  mortgagee  of  laod  to  foredoee  the 
mortgage  or  to  fine  to  recover  possesaion  of  the  land,  is  barred,  if  the  mort- 
gagor has  been  permitted  to  remain  in  possession  of  the  land  for  15  years  at 
least,  without  paying  any  part  of  the  debt  or  recognizing  the  mortgage. 

A  second  mortgagee  of  the  same  land,  ont  of  possession,  can  bring  a  suit  la 
equity  against  the  first  mortgagee,  oat  of  possession,  and  the  mortgagor  in 
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poseeflsion,  to  have  the  first  mortgage  cancelled,  on  the  ground  of  the  bar  of 

BDch  statute. 

« 

(Before  Shipmam,  J.,  Conoecticat,  December  18tb,  1879.) 

SmPMAK,  J.  This  is  a  bill  in  equity,  by  a  mortgagee  out 
of  possession,  against  a  prior  mortgagee  and  the  mortgagor  in 
possession,  praying  that  the  prior  mortgage  may  be  decreed 
to  be  cancelled,  upon  the  ground  that,  more  than  fifteen  years 
prior  to  the  date  of  the  bill,  the  mortgagor  paid  the  notes 
secured  by  said  mortgage,  and  that,  for  more  than  fifteen 
years,  the  mortgagee  has  had  no  equitable  interest  in  the  land 
conveyed  by  said  deed,  and  that,  during  all  said  term,  the 
mortgagor  has  been  in  full  and  exclusive  possession  of  said 
land,  adversely  to  said  prior  mortgagee,  and  paying  no  inter- 
est upon  said  mortgage  notes.  The  bill  was  served  October 
30th,  1877.  Said  prior  mortgagee  has  brought  a  cross-bill, 
praying  for  a  foreclosure  of  his  mortgage. 

On  or  about  June  6th,  1854,  Orange  D.  Day  executed  and 
delivered  to  Frederick  A.  Blossom  a  mortgage  of  that  date 
upon  land  in  Killingly,  in  this  State,  correctly  described 
in  said  bill,  to  secure  five  promissory  notes  of  $1,000  each, 
payable  respectively  in  four,  six,  twelve,  eighteen  and  twenty- 
four  months  from  said  date,  with  interest  payable  eemi-annu- 
ally.  Said  mortgage  was  duly  recorded  on  July  14:th,  1854, 
in  the  town  records  of  Killingly.  No  interest  or  principal 
has  been  paid  upon  said  notes.  In  June,  1855,  Day  acknowl- 
edged an  indebtedness  to  Blossom  upon  said  notes.  There 
was  testimony  contradicted  by  Day,  that,  in  1858,  he  also 
acknowledged  an  indebtedness  to  Blossom,  but,  since  1855, 
Bay  has  never  admitted  or  acknowledged  an  existing  liability 
to  Blossom,  and  has  never  done  any  act  recognizing  the  con- 
tmned  existence  of  the  mortgage,  or  by  which  an  acknowl- 
edgement of  an  existing  liability  could  be  inferred.  In  De- 
cember, 1868,  Blossom  brought  against  Day  a  petition  for  the 
foreclosure  of  said  mortgage,  returnable  before  the  Supreme 
Court  for  Windham  County,  alleging  the  execution  of  the 
mortgage,  and  the  delivery  and  non-payment  of  the  notes. 
Vol.  XVIL— 23 
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To  this  petition  Day  filed  an  answer,  admitting  the  execution 
and  delivery  of  said  notes  and  mortgage  on  Jane  6tli,  1854, 
and  that  before  that  date  he  owed  Blossom  $4,000,  but  aver- 
ring that  said  notes  were  executed  in  parsnance  of  an  usuri- 
ons  agreement  in  regard  to  the  forbearance  of  said  debt,  and 
that  said  notes  and  mortgage  were  void,  and  denying  all  other 
allegations  of  said  petition.  The  petition  was  withdrawn 
dnring  the  August  Term,  1 870.  Blossom  was  then  in  Europe, 
where  he  had  been  detained  by  sickness.  Ever  since  1854, 
Day  has  been  in  the  exclusive,  uninterrupted  nse  and  oecn- 
pation  of  said  land,  and,  since  1858,  at  least,  has  occupied  said 
land  adversely  to  any  rights  of  Blossom,  and  has  held  the 
same  not  recognizing  any  title,  equitable  or  otherwise,  exist- 
ing in  said  Blossom.  The  mortgage  deed  to  Blossom  excepts 
from  the  covenant  against  incumbrances  "  a  life  lease  to  my  " 
(the  mortgagor's)  "  mother."  There  never  was  a  lease  to  his 
mother,  but  he  had  executed  a  mortgage  to  William  S.  Day, 
npon  condition  that  the  mortgagor  should  provide  or  pay  for 
his  mother's  (Amy  Day's)  support  during  her  life.  The  con- 
sideration of  said  Blossom  notes  was  a  good  consideration, 
and  they  were  not  usurious.  Prior  to  June  6th,  1854,  said 
Blossom,  Day,  and  one  E.  G.  Reynolds  were  partners  in  the 
city  of  New  York,  under  the  name  of  O.  D.  Day,  but  the 
remaining  allegations  of  the  answer  to  the  cross-bill  of  Blos- 
som, in  regard  to  the  purpose  for  which  the  notes  were  given, 
and  the  cancellation  or  payment  thereof  by  set-oflf  or  other- 
wise, are  not  aflBrmatively  found  to  be  true.  The  testimony 
is  contradictory  and  untrustworthy. 

Said  Day,  on  August  27th,  1877,  was  justly  indebted  to 
John  O.  Fox,  the  plaintiflE,  in  the  sum  of  $3,000,  which  in- 
debtedness was  evidenced  by  his  promissory  note,  dated  Au- 
gust 11th,  1877,  payable  to  said  Fox  three  years  from  said 
date,  with  interest  semi-annually,  and,  to  secure  the  payment 
of  said  note,  mortgaged,  on  said  August  27th,  1877,  the  landa 
described  in  the  bill  and  the  same  lands  mortgaged  to  Blos- 
som. Said  mortgage  was  duly  recorded.  Fox  did  not  exam- 
ine the  records,  but  was  informed  by  Day  and  believed,  that 
the  property  was  free  from  incumbrances,  except  the  mort- 
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gage  to  William  S.  Day  for  the  support  of  Amy  Day.  !N'oth- 
ing  has  been  paid  upon  said  note,  either  as  interest  or  princi- 
pal Day  is  insolvent  and  there  is  no  probability  that  he  ever 
will  pay  the  note. 

By  the  law  of  Connecticut,  the  mortgagee's  right  of  fore- 
closure, in  a  suit  at  law  for  the  recovery  of  possession,  is 
barred,  if  the  mortgagor  has  been  "  permitted  to  remain  in 
possession  of  the  premises  for  a  period  of  fifteen  years,  at 
least,  without  payment  during  that  time  of  any  portion  of  the 
debt,  or  the  performance  of  any  act  recognizing  the  continued 
existence  of  the  mortgage."     But,  an  acknowledgment  of 
the  existence  of  the  debt  by  the  mortgagor  during  his  owner- 
ship, and  within  fifteen  years  from  the  time  of  bringing  the 
bill  for  foreclosure,  is  sufficient  to  remove  the  bar,  for,  such 
recognition  of  the  debt,  as  a  subsisting  debt,  is  a  recognition 
of  the  mortgage  as  a  security,  and  prevents  "  the  time  that 
had  elapsed  from  being  counted  or  considered  as  any  part  of 
the  fifteen  years'  uninterrupted  possession,  necessary  in  order 
to  bar  the  mortgagee's  right  to  bring  ejectment  or  to  foreclose 
the  mortgage."     {Hough  v.  Bailey ^  32  Conn.j  288 ;  Jarvis  v. 
Wbodruf,  22  Conn,,  548  ;  HaaJcdl  v.  Bailey,  22  Conn,,  569 ; 
Hughes  v.  Edwards,  9  Wheat,  489.) 

It  is  useless  to  say  that  Day's  answer  in  the  Superior 
Court  foreclosure  suit  was  an  acknowledgment  of  the  debt, 
for  he  expressly  denied  that  it  was  an  existing  debt,  and  de- 
nied non-payment  of  the  notes,  and  averred  that  the  mortgage 
and  notes  were  void. 

The  defendant  Blossom  insists,  as  matter  of  law,  that  the 
plaintiff  has  no  right  to  a  decree,  because  he  is  out  of  posses- 
sion, and  is  a  mortgagee  whose  debt  may  be  paid  at  maturity. 
When  the  mortgagee  ascertains  that  there  is  an  apparent  but 
fictitious  incumbrance  upon  the  mortgaged  land,  and  that  the 
safety  of  his  mortgage  is  important  to  the  safety  of  his  debt, 
he  has  the  same  right  to  have  his  lien  protected  by  a  Court  of 
equity  and  relieved  from  prior  nominal  incumbrances  which 
have  been  paid  or  otherwise  satisfied  or  extinguished,  which 
the  owner  has  to  have  his  title  relieved  from  a  cloud.  The 
suit  is  not  prematurely  brought  because  the  principal  of  the 
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debt  is  not  due.  {Lounsbury  v.  Purdy^  18  N.  T.^  615.)  The 
principle  upon  which  Courts  of  equity  act  in  the  cancellation 
of  invalid  deeds  or  other  invalid  instruments  does  not  depend 
upon  the  particular  interest  or  title  which  is  to  be  protected. 
It  is  sufficient  if  the  plaintiff  has  some  interest  in  or  title  \o 
the  land  which  is  clouded  with  an  invalid  lien,  and  that  his 
interest  or  title  is  endangered  thereby.  {Ckipman  v.  Hart- 
foi^d,  21  Conn.,  488 ;  Ward  v.  Chamherlain,  2  Black,  430.) 
The  principle  is  familiar  and  is  as  clearly  stated  as  anywhere 
in  Martin  v.  Graves,  (5  Allen,  601.)  "  Whenever  a  deed  or 
other  instrument  exists,  which  may  be  vexatiously  or  inju- 
riously used  against  a  party  after  the  evidence  to  impeach  or 
invalidate  it  is  lost,  or  which  may  throw  a  cloud  or  Buspicion 
over  his  title  or  interest,  and  he  cannot  immediately  protect 
or  maintain  his  right  by  any  course  of  proceedings  at  lav,  a 
Court  of  equity  will  afford  relief  by  directing  the  instrument 
to  be  delivered  up  and  cancelled,  or  by  making  any  other  de- 
cree which  justice  and  the  rights  of  the  parties  may  require." 

The  fact  that  the  plaintiflE  is  out  of  possession  does  not  de- 
prive him  of  the  right  to  the  benefit  of  a  bill  quia  imd, 
{Martin  v.  Chaves,  5  Allen,  601 ;  Chipman  v.  Hartford,  21 
Conn,,  488 ;  Lounshury  v.  Purdy,  18  N,  T.,  515.)  There 
are,  probably,  instances  where  a  claimant  out  of  possession 
should  not  obtain  the  aid  of  a  Court  of  equity,  by  a  bill  yt/ii 
timet,  to  establish  his  right  to  a  legal  title  and  to  the  posses- 
sion, against  a  defendant  in  possession  with  an  apparent)/ 
valid  legal  title ;  but,  the  case  of  a  mortgagee  who  claims  that 
another  mortgage  of  record  is  functus  officio,  and  has  been 
extinguished,  both  parties  being  out  of  possession,  is  not  of 
such  a  character. 

Let  there  be  a  decree  that  the  mortgage  to  Blossom  con- 
stitutes no  lien  upon  the  lands  named  therein,  and  that  said 
lands  are  freed  from  said  nominal  incumbrance,  and  that  the 
cross-bill  is  dismissed. 

Thxymas  E.  Graves,  for  the  plaintiflE. 

Edward  Goodman  and  John  «/.  EiU,  for  the  defendant 
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The  United  States  vs.  Frank  Bennett. 

An  indictment  nnder  §§  6,431  and  6,484  of  the  Revised  Statutes,  in  setting  out 
oonnterfeit  notes,  did  not  exhibit  any  imprint  of  the  seal  of  the  Treasury, 
while  the  notes  put  in  evidence  oq  the  trial  exhibited  snch  imprint :  ffeld, 
that  there  was  no  such  variance  as  to  make  it  improper  to  admit  the  notes  in 
eridenoe. 

The  notes  were  circulating  notes  of  a  national  banking  association,  but  the  in- 
dictment^  while  setting  them  out  at  length,  called  them  "  national  bank  cur- 
rency notes  " :  Held,  not  a  variance. 

At  the  close  of  the  eyidence  for  the  prosecution  the  defendant  requested  that 
one  M.  be  called  as  a  witness  for  the  Goyernment  He  was  not  then  called. 
Afterwards,  and  after  the  defendant  had  testified  in  his  own  behalf,  M.  was 
produced  in  rebuttal :  Held,  no  error. 

The  circalatiDg  notes  of  a  national  banking  association  areyalid  contracts  with- 
out having  the  imprint  of  the  seal  of  the  Treasury  on  them. 

The  indictment  is  not  bad  for  not  giving  a  fac-simile  of  the  seal  to  which  it 
refers,  or  for  not  setting  out  the  numbers  on  the  notes. 

The  indictmeDt  properly  charges  in  different  counts  different  offences,  nnder 
g§  5,431  and  6,484,  for  which  different  punishments  are  prescribed  by  those 
sectiona,  the  offences  charged  being  of  the  same  class  of  crimes,  such  joinder 
being  permitted  by  §  1,024. 

Whether  the  offences  were  "  properly  joined,**  under  §  1,024,  was  a  question  to 

be  determined  on  a  motion  to  quash  or  to  compel  an  election. 
Where  the  defendant  is  convicted  of  the  seyeral  offences  charged  in  said  indict- 
ment, he  is,  in  effect,  convicted  on  separate  indictment,  and  may  be  sepa- 
rately punished  for  each  offence  proved. 

(Before  BLATOHFOsn,  Benkdiot  and  Choatb,  J  J.,  December  22d,  1879.) 

Bknediot,  J.  The  prisoner  was  tried  upon  an  indictment 
containing  six  counts. :  The  first  five  counts  are  framed  under 
§  5,431  of  the  Eevised  Statutes  of  the  United  States,  and  the 
sixth  under  §  5,434.  Having  been  convicted  he  now  moves 
for  a  new  trial  and  in  arrest  of  judgment. 

The  main  question  presented  on  the  motion  for  a  new 
trial  is  raised  by  an  exception  to  the  admission  in  evidence  of 
the  counterfeit  notes  offered  to  prove  the  several  charges  in 
the  indictment,  on  the  ground  of  variance ;  first,  because  each 
note  exhibits  what  purports  to  be  the  imprint  of  the  seal  of 
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the  Treasury,  while  the  notes  set  forth  in  the  indictment  ex- 
hibit no  snch  imprint.  It  is  contended,  that  the  provision  in 
§  6,172,  authorizing  the  issue  of  circulating  notes  by  a  bank- 
ing association,  which  declares  that  the  notes  shall  '^  express 
upon  their  face  that  they  are  secured  by  United  States  bonds 
deposited  with  the  Treasurer  of  the  United  States,  by  the 
written  or  engraved  signature  of  the  Treasurer  and  Begister^ 
and  by  the  imprint  of  the  seal  of  the  Treasury,''  renders  the 
imprint  of  the  seal  a  part  of  the  contract,  necessary  to  its  va- 
lidity, and,  therefore,  necessary  to  be  set  out,  and  proved  a» 
laid.  But,  it  is  evident,  from  the  language  of  the  statute,  just 
cited,  that  the  imprint  of  the  seal  of  the  Treasuiy  is  simply 
intended  to  be  evidence  in  regard  to  the  security  of  the  con- 
tract and  forms  no  part  of  the  contract  itself.  An  indictment 
of  this  character  is  sufficient  if  it  sets  forth  so  much  of  the 
note  as  contains  the  evidence  of  the  contract,  and  so  much  is 
set  forth  in  this  instance.  To  that  extent  the  notes  admitted 
in  evidence  correspond  exactly  with  the  notes  in  the  indict- 
ment, and  prove  the  substance  of  the  charge,  although  they 
exhibit,  in  addition,  what  purports  to  be  the  imprint  of  the 
seal  of  the  Treasury. 

It  is  next  contended,  that  there  is  a  fatal  variance  because 
the  notes  admitted  in  evidence  are  circulating  notes  of  a  bank- 
ing association,  while  the  notes  set  forth  in  the  indictment 
are  styled  therein  national  bank  currency  notes.  Here,  the 
argument  is,  that  §  6,413,  which  provides  that  the  phrase, 
"  obligation  or  other  security  of  the  United  States,"  shall  be 
held  to  mean  (among  other  things)  "  national  bank  currency," 
has  been  modified  by  the  use,  in  §  6,434,  of  the  words,  "any 
obh'gation  or  other  security  of  the  United  States,  or  circulat- 
ing note  of  any  banking  association  organized  or  acting  under 
the  laws  thereof,"  and  that  a  distinction  must  now  be  drawn 
between  the  circulating  notes  issued  by  a  banking  association 
and  national  bank  currency.  Section  6,431  is  claimed  to  be 
no  longer  applicable  to  such  circulating  notes,  and  it  is  urged 
that  the  notes  admitted  in  evidence  do  not  correspond  with 
the  description  given  in  the  indictment.     Upon  this  question 
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our  opinion  is,  that  there  was  no  intention  to  create  a  distinc- 
tion between  national  bank  currency  and  the  circulating  notes 
issued  by  a  banking  association,  by  the  language  employed  in 
§  5,434,  and  that  §  5,413  is  not  modified  by  §  5,434.     The 
words  "  or  circulating  note,  &c.,"  in  §  5,434,  were  inserted 
through  excess  of  caution,  no  doubt.    If  there  had  been  the 
intention  to  modify  §  5,413,  and  thereby  to  change  the  scope 
of  §  5,415  and  §  5,431,  it  may  bo  presumed  that  such  an  in- 
tention would  have  been  plainly  expressed,  and  not  left  to 
follow  from  a  doubtful  implication.    The  notes  were,  there- 
fore, correctly  designated  as  national  bank  currency  notes, 
that  being  the  designation  of  such  notes  in  §  5,413.     Besides, 
the  notes  are  set  out  at  length  in  the  indictment,  and  show, 
on  their  face,  that  they  are  circulating  notes  of  a  banking 
association  organized  under  the  laws  of  the  United  States. 
The  designation  of  their  legal  character,  given  in  the  indict- 
ment, becomes,  then,  immaterial.     {Begina  v.  WiUiams^  2 
Den.  a  G.y  61 ;  United  States  v.  Trout,  4  Bias.,  105.) 

Several  other  points  of  variance  were  made  at  the  trial, 
viz.:  that  the  numbers — ^the  figure  5,  in  the  corner — the 
words,  "  printed  by  the  bureau  of  engraving  and  printing, 
Treasury  Department" — the  words,  "  Act  approved  June  30" 
—the  words,  "  New  York,"  and  "  U.  S.,"  over  the  seal-^-and 
the  word  "Excelsior" — which  appear  on  the  notes  admitted 
in  evidence,  do  not  appear  on  the  notes  set  forth  in  the  in- 
dictment. But,  these  differences  have  not  been  relied  on  here 
and  are  immaterial.  {Comm.  v.  Stevens,  1  Mass.,  203 ;  Comm. 
V.  Bailey,  1  Mass.,  62.) 

The  only  remaining  question  presented  by  the  motion  for 
•  a  new  trial,  and  calling  for  attention,  arose  as  follows :  At 
the  close  of  the  evidence  for  the  prosecution,  a  request  was 
made  in  behalf  of  the  defendant,  that  the  Court  instruct  the 
District  Attorney  to  call  as  a  witness  in  behalf  of  the  Govern- 
,  ment,  one  McGuire.  The  request  was  refused,  and  McGuire 
was  not  then  called.  Subsequently,  and  when  the  evidence 
for  the  defence  had  been  given,  the  District  Attorney  offered 
McGuire  as  a  witness,  to  give  evidence  in  rebuttal.     Objec- 
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tion  was  taken  to  the  witness'  being  allowed  to  testify,  which 
was  overruled,  and  the  witness  then  gave  evidence  in  rebuttal 
To  these  rulings  exception  was  taken. 

The  only  ground  upon  which  the  request  for  the  instrac- 
tion  to  the  District  Attorney,  and  the  subsequent  objection  to 
the  witness  McGuire,  were  placed  is,  that  injustice  would  be 
done,  to  permit  this  witness  to  be  informed  of  the  testimony 
of  the  prisoner,  and  tlien  to  go  upon  the  stand  and  contradict 
him.  The  case  shows,  that,  when  the  instruction  to  the  Dis- 
trict Attorney  was  prayed,  evidence  had  been  given  that  Me- 
Guire  was  the  person  who  communicated  the  fact  of  the  pos- 
session of  these  notes  by  the  prisoner ;  and  that  he  had  said 
that  the  prisoner  had  given  him  a  five  dollar  counterfeit  note 
on  the  day  of  his  arrest.  Whether  this  evidence  had  been 
drawn  out  by  the  defendant  or  the  prosecution  does  not  ap- 
pear in  the  case ;  but,  the  absence  of  any  objection  from  the 
defendant  shows,  that,  if  not  called  out  by  the  defence,  no 
point  was  made  in  regard  to  its  admission.  Whether  it  waa 
in  the  power  of  the  District  Attorney  to  produce  McGoire 
while  the  case  was  with  the  prosecution  does  not  appear. 

The  ruling  objected  to  seems  to  relate  simply  to  the  order 
of  proof,  but,  without  intending  to  admit  that  a  ruhng  of 
that  character  is  subject  to  review,  we  may  say,  that  we  are 
unable  to  see,  from  the  case,  that  any  injustice  was  done  to 
the  defendant  by  the  course  pursued.  Whether  the  evidence 
of  McGuire  was  necessary  to  make  out  a  case  for  the  prosecu- 
tion belonged  to  the  District  Attorney  to  determine  for  him- 
self. If  McGuire  was  the  bad  person  supposed  by  the  de- 
fence, the  District  Attorney  was  justified  in  avoiding,  if  poe- 
sible,  presenting  him  to  the  jury  as  a  witness  to  establish  the 
case  for  the  Government.  What  the  defendant  would  testify 
to  conld  not  be  foreseen,  and,  when  the  defendant's  testimony 
compelled  the  production  of  evidence  in  rebuttal,  the  right 
of  the  prosecution  to  present  such  evidence  by  the  testimonj 
of  any  witness  able  to  testify  to  the  facts,  is  not  open  to 
question. 

There  remain  to  be  considered  the  points  made  in  sup- 
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port  of  the  motion  in  arrest  of  judgment.  It  is  said,  that  the 
notes  set  forth  in  the  indictment  are  not  valid  contracts, 
owing  to  the  absence  of  the  seal,  and,  therefore,  not  the  sub- 
ject of  forgery.  To  this,  there  is  one  sufficient  answer,  that, 
as  aheady  stated,  the  seal  of  the  Treasury  forms  no  part  of 
the  contract. 

Again,  it  is  contended  the  indictment  is  bad  because  it 
avers  that  the  forged  note  purported  to  bear  the  imprint  of 
the  seal  of  the  Treasury,  but  omits  to  give  a  copy  of  the  seal. 
It  is  said,  that,  while  it  would,  perhaps,  be  unnecessary  to 
say  anything  about  the  devices,  yet  when  they  are  described 
a  fac-sinule  or  copy  must  be  given.  But,  if,  as  has  been  seen, 
it  was  unnecessary,  in  setting  forth  the  note,  to  set  forth  the 
seal,  stating  that  the  note  purported  to  have  a  seal  cannot 
affect  the  validity  of  the  indictment. 

It  is  further  contended,  that  the  indictment  is  insufficient, 
because,  by  omitting  the  numbers  on  the  bills,  it  renders  the 
record  unavailable  as  a  bar  to  a  subsequent  prosecution  for 
the  same  offence.  The  case  does  not  show  that  the  numbers 
upon  any  one  of  the  notes  admitted  in  evidence  would  iden- 
tify the  note.  On  the  contrary,  several  of  the  notes  exhibit 
the  same  numbers.  Nor  is  it  necessary  that  the  indictment 
be  so  particular  that  the  record  will,  upon  its  face,  and  with- 
out extrinsic  evidence,  identify  the  subject-matter  of  the 
charge.  The  subject-matter  of  a  former  trial  is  always  a  mat- 
ter of  evidence  and  may  be  proved  like  any  other  fact.  The 
books  show  many  cases  where  such  a  particularity  of  descrip- 
tion as  is  here  contended  for  has  been  held  unnecessary. 

Lastly,  it  is  contended  that  judgment  must  be  arrested  be- 
cause the  indictment  charges  different  offences,  for  which 
different  punishments  are  prescribed  by  statute ;  and  Tweed's 
case  [The  People  v.  Liscomi,  60  iV^.  T.,  559)  is  cited  in  sup- 
port of  the  objection.  An  examination  of  the  doctrine  de- 
clared in  that  case  would  be  out  of  place  here,  because  this  is 
a  prosecution  instituted  under  a  statute  of  the  United  States, 
which  permits  the  joinder  of  separate  and  distinct  offences  in 
one  indictment,  in  separate  counts.     Ko  doubt  is  entertained 
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that  section  1,024  of  the  Revised  Statutes  permits  the  joinder 
in  a  single  indictment,  in  separate  counts,  of  offences  created 
by  section  5,431  and  an  offence  created  by  section  5,434,  not- 
withstanding the  fact  that  the  punishment  prescribed  by  sec- 
tion 5,431  is  a  fine  of  not  more  than  $5,000,  and  imprison- 
ment at  hard  labor  not  more  than  15  years,  and  the  punish- 
ment prescribed  by  section  5,434  is  imprisonment  at  hard 
labor  not  more  than  10  years,  or  a  fine  of  not  more  than 
$5,000,  or  both.  It  would  seem,  from  the  case,  that,  in  this 
instance,  the  several  charges  are  for  the  same  transaction,  or 
for  transactions  coimected  together.  They  appear  to  ha?e 
occurred  at  the  same  time  and  were  proved  by  the  same  wit- 
nesses. But,  if  not,  the  offences  are  similar  in  character,  the 
challenges  are  the  same,  and  the  punishments  alike  in  kind, 
differing  only  in  degree,  and  they  are,  therefore,  of  "the 
same  class  of  crimes ''  within  the  meaning  of  section  1,024. 
Whether  the  joinder  was  calculated  to  embarrass  the  prisoner, 
and,  therefore,  the  offences  not  "  properly  joined,"  within  the 
meaning  of  the  statute,  was  a  question  to  be  determined  by 
the  Judge  in  his  discretion,  on  a  motion  to  quash  or  to  com- 
pel an  election.     {Comm.  v.  BirdsaU^  69  Penn.^  482.) 

N'o  difficulty  in  regard  to  the  judgment  to  be  entered 
arises  from  the  difference  between  section  5,431  and  section 
5,434  in  respect  to  the  punishment  prescribed.  The  prisoner 
has  been  convicted  of  the  several  offences  charged  in  the  in- 
dictment. Each  count,  charging  a  separate  and  distinct 
offence,  is,  in  legal  effect,  a  separate  indictment,  and  a  convic- 
tion thereon  may  be  followed  by  a  sentence  imposing  snch 
punishment  as  the  statute  has  prescribed  for  that  offence. 
The  statute,  in  permitting  the  joinder  of  different  offences  in 
a  single  indictment,  and  even  the  consolidation  of  two  or 
more  indictments,  by  necessary  implication  authorizes  a  sep- 
arate punishment  for  each  offence  proved.  Otherwise,  a  con- 
viction of  offences  permitted  to  be  joined  would  be  the  same, 
in  effect,  as  an  acquittal. 

We  have,  now  considered  all  the  points  in  behalf  of  the 
prisoner  that  can  be  claimed  to  be  worthy  of  notice,  and  find 
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no  gronnd  upon  which  to  grant  a  new  trial,  or  to  arrest  the 
judgment.     The  motions  are,  therefore,  denied. 

Sutherland  Tenney^  {Assistant  District  Attorney^  for  the 
United  States. 


A.  J.  DiMenJioefer^  for  the  defendant. 


Samuel  McLean 

vs. 

The  St.  Paul  and  Chicago  Eaelway  Company. 

On  March  l7th,  the  State  Court  in  which  this  suit  was  pending  made  an  order, 
on  the  petition  of  the  defendant,  that  it  be  removed  into  this  Court.  The  de- 
fendant  ought  to  haye  filed  the  record  in  tliis  Court  by  April  7th.  It  was  not 
filed  tiU  April  lOtb.  This  Court,  on  May  24th,  made  an  order  remanding  the 
cause.  June  2d,  on  a  new  petition  filed  that  day  by  the  defendant,  which  set 
forth  that  the  suit  was  then  pending  in  the  State  Courts  that  Court  made  an 
order  that  the  suit  be  removed  into  this  Court:  Held, 

(1.)  That,  as  the  removal  was  provided  for  by  §§  2  and  8  of  the  Act  of  March 
Sd,  1875,  (IHU.a.  Slat,  at  Large,  470,  471.)  the  petition  was  in  time  if  filed 
before  or  at  the  term  at  which  the  cause  "  could  be  first  tried,  and  before  the 
trial  thereof;" 

(2.)  That  the  publication  of  the  second  edition  of  the  Revised  Statutes,  under 
the  Act  of  March  2d,  1877,  (19  U.  S.  Stat,  at  Large,  268,)  did  not  re-instate 
subdivision  1  of  §  6S9  of  the  Revised  Statutes,  as  applicable  to  this  suit; 

(3.)  That  the  proper  condition  of  the  bond  on  removal  was  that  prescribed  by 
gSofthe  Actof  1875; 

(4.)  That  the  petition  of  June  2d  was  filed  before  or  at  the  term  at  which  the 
cause  could  be  first  tried ; 

(5.)  That,  as  the  defendant  had  once  removed  the  cause  to  this  Court  and  had 
iiailed,  by  neglect,  to  perfect  the  removal,  and  the  cause  had  been  remanded 
for  that  reason,  the  right  to  remove  it  had  been  waived  and  lost ; 

(6.)  That  the  defendant  could  not  now  be  allowed  to  furnish  an  excuse  for  not 
having  in  time  filed  the  record  on  the  first  removal,  and  that  it  had  acquiesced 
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io  the  first  remand  by  ayerring,  io  the  second  petition,  that  the  etase  im 
then  pending  in  the  State  Court. 

(Before  Blatohtord,  J.,  Soathern  District  of  New  York,  December  22d,  1879.) 

Blatohford,  J.  A  petition  by  the  defendant  &nd  a  bond 
for  the  removal  of  this  suit  into  this  Court  were  filed  in  the 
State  Court  in  which  the  suit  was  pending,  on  the  17th  of 
March,  1879,  and  on  that  day  the  State  Court  made  an  order 
that  the  petition  and  bond  be  accepted  and  filed,  "  and  that 
this  Court  will  proceed  no  further  in  this  suit,  and  it  is  hereby 
declared  that  the  said  suit  is  removed  to  the  said  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York."  The  defendant  ought  to  have  filed  a  copy  of  the 
record  in  this  Court  by  the  7th  of  April,  but  did  notuntflthe 
lOth  of  April.  For  that  cause,  this  Court  made  an  order,  on 
the  24th  of  May,  on  motion  of  the  plaintiff,  remanding  the 
cause  of  the  State  Court.  (16  Blatchf.  C.  C.  R.,  309.) 
On  the  2d  of  June,  1879,  the  defendant  filed  in  the  State 
Court  a  petition  and  bond  for  the  removal  of  the  cause  into 
this  Court,  and  the  State  Court  made  an  order,  on  that  day, 
that  said  petition  and  bond  be  accepted,  and  "  that  this  Court 
will  proceed  no  further  in  this  suit,  the  said  suit  being  re- 
moved to  the  said  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York."  A  copy  of  the  record  in 
the  suit  having  been  filed  in  this  Court  in  due  time  by  the 
defendant,  and  the  defendant  having  appeared  in  the  suit  in 
this  Court,  the  plaintiff  now  moves,  on  various  grounds,  to 
remand  the  cause  to  the  State  Court. 

It  is  contended,  that,  under  subdivision  one  of  section  639 
of  the  Revised  Statutes  of  the  United  States,  the  petition  for 
removal  in  this  case  should  have  been  filed  in  the  State  Court 
at  the  time  the  appearance  of  the  defendant  was  entered  in 
the  State  Court.  This  is  on  the  idea  that  such  subdivision 
was  in  force,  as  respects  this  suit.  But,  as  the  removal  of  this 
case  is  provided  for  by  sections  2  and  3  of  the  Act  of  March 
3d,  1875,  (18  U.  S.  Stat,  at  Large,  470,  471,)  those  sections 
supersede,  and  take  the  place  of,  in  regard  to  this  suit,  such 
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sabdivision.  Under  the  Act  of  1875  the  petition  was  in 
time  if  filed  before  or  at  the  term  at  which  the  cause  "  could 
be  first  tried,  and  before  the  trial  thereof."  It  is  suggested, 
for  the  plaintiff,  that  the  second  edition  of  the  Eevised  Stat- 
utes, printed  and  promulgated  in  1878,  is  a  re-enactment  of  the 
Revised  Statutes  in  1878,  and  that  subdivision  one  of  section 
639,  found  in  it,  displaces  the  Act  of  1875.  This  is  an  error. 
The  Revised  Statutes  were  enacted  June  22d,  1874.  The  new 
or  second  edition  authorized  by  the  Act  of  March  2d,  1877,  (10 
U.  S.  Stat.  atZargey  268,)  is  the  Revised  Statutes  as  enacted 
June  22d,  1874,  with  all  amendments  made  between  Decem- 
ber Ist,  1873,  and  March  4th,  1877.  By  section  5,601  of 
the  Revised  Statutes,  all  Acts  passed  after  December  Ist^ 
1873,  are  left  in  force  as  if  passed  after  June  22d,  1874.  The 
publication  of  the  second  edition  of  the  Eevised  Statutes 
does  not  affect  any  statute  passed  subsequently  to  December 
let,  1873.  It  does  not  affect  the  Act  of  March  3d,  1875,  nor 
re-instate  subdivision  one  of  section  639,  as  applicable  to  this 
suit. 

It  is  urged,  that  the  bond  in  this  case  is  not  the  proper 
bond,  because  its  condition  was  not  that  provided  for  by  sec- 
tion 639  of  the  Eevised  Statutes,  but  that  provided  for  by 
section  3  of  the  Act  of  1875.  As  the  suit  is  one  mentioned 
in  section  2  of  that  Act,  the  proper  condition  of  the  bond 
was  that  prescribed  by  section  3  of  that  Act. 

It  is  further  urged,  that  the  petition  filed  June  2d,  1879, 
was  not  filed  before  or  at  the  term  at  which  the  cause  "  could 
be  first  tried  "  in  the  State  Court,  although  filed  before  the 
trial  of  the  cause  in  that  Court.  Issue  was  joined  in  the  suit, 
^y  the  answer  of  the  defendant  in  the  State  Court,  February 
27th,  1879.  The  order  of  removal  made  by  the  State  Court 
March  17th,  1879,  states  that  the  petition  for  removal  that 
day  filed  is  filed  "  before  the  term  at  which  this  cause  could 
te  first  tried  in  this  Court."  This  is  an  adjudication  of  that 
fact  by  the  State  Court.  Even  if  such  an  adjudication  would 
he  reviewed  by  this  Court,  it  is  apparent,  that  the  cause  could 
not  have  been  tried  before  the  March  Term,  1879,  of  the  State 
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Court,  and  at  that  term  the  petition  was  filed.  It  is  pliin, 
from  sections  977  and  980  of  the  Code  of  New  York,  that 
the  cause  could  not  have  been  noticed  for  trial,  or  put  on  the 
calendar  of  the  State  Court,  for  the  March  Term,  or  r^olariy 
brought  to  trial  at  that  term,  except  by  consent.  The  term 
at  which  the  cause  "  could  be  first  tried  "  is  the  term  at  whicb, 
under  the  legislation  of  the  State  and  the  rules  of  practice 
pursuant  thereto,  the  cause  is  first  triable,  that  is,  subject  to 
be  tried  on  its  merits.  {DiUon  on  Removal  of  Causes,  Med^ 
p.  57 ;  Ames  v.  Cdorado  Central  R.  R.  Co.y  4  DiUan,  260; 
FuUon  V.  Gdden,  20  AU>a/ny  La/w  Journal^  229.)  On  the 
17th  of  March,  1879,  the  State  Court  declared,  by  the  order 
of  that  date,  that  it  would  proceed  no  further  in  the  snit  and 
that  the  suit  was  removed  to  this  Court.  This  was  equivalent 
to  saying  it  would  not  try  the  cause.  This  state  of  things 
continued  until  this  Court,  by  its  order  of  May  24th,  remanded 
the  cause  to  the  State  Court.  Then,  under  the  State  legisla- 
ture and  practice,  the  term  at  which  the  cause  could  be  first 
tried  was  the  June  Term,  and  at  or  before  that  term  the  new 
petition  for  removal  was  filed.  So  far  therefore,  as  theqnes- 
tion  of  time  is  concerned,  the  new  petition  was  filed  in  time, 
under  the  Act  of  1875. 

It  is  further  urged  that,  the  defendant  having  once  re- 
moved the  cause  to  this  Court,  and  having  failed  to  perfect 
the  removal  by  neglect  to  file  the  record  intimeinthisConrt, 
and  the  cause  having  been  remanded  to  the  State  Court  for 
that  reason,  the  right  to  remove  the  cause  has  been  lost,  be- 
cause the  delay  is  prejudicial  to  the  plaintiff;  and  that,  if  the 
right  to  remove  is  to  be  allowed  in  this  case,  under  such  cir- 
cumstances, the  same  course  might  be  repeated  ad  infinitum. 
That  a  defendant  may  waive  his  right  to  remove  a  cause  ia 
plain.  {Hanover  Nat,  Bank  v.  Smithy  13  Blatchf,  C.  G.  H.^ 
224.)  He  ought  to  be  held  to  have  waived  it  where  he  has 
attempted  to  exercise  it  once,  and  has  failed,  by  neglect,  to 
perfect  the  removal,  and  where,  to  allow  the  subsequent  re- 
moval, would  make  effective  the  delay  of  the  cause,  to  the 
presumed  prejudice  of  the  plaintiff,  for  the  time  elapsed  after 
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the  failure  to  perfect  the  removal  occurred.     That  is  the  pre- 
sent case. 

The  defendant  calls  attention  to  the  recent  decision  of  the 
Supreme  Court  in  Meyer  v.  CoTistruction  Cfe.,  (1 0  OUo^  457,)  and 
claims  that,  nnder  that  decision,  this  cause  ought  not  to  have 
been  remanded  before,  and,  therefore,  ought  to  be  retained 
here  now.     The  Supreme  Court,  in  that  case,  says,  that  it  does 
not  appear,  by  the  statute,  that  the  Circuit  Court  is  to  be  de- 
prived of  its  jurisdiction,  if  "  by  accident "  the  party  is  delayed 
until  a  later  day  than  the  first  day  of  the  term  of  the  Circuit 
Court,  in  filing  a  copy  of  the  record  of  the  State  Court ;  and  that, 
if  the  Circuit  Court,  for  good  cause  shown,  accepts  the  trans- 
fer after  the  day  and  during  the  term,  its  jurisdiction  will,  as 
a  general  rule,  be  complete  and  the  removal  properly  eflEectcd. 
The  aflidavit  of  the  defendant's  attorney,  furnished  to  the 
Court  on  the  first  motion  to  remand,  purporting  to  give  an 
excuse  in  this  case  for  not  filing  the  copy  of  the  record,  on  the 
first  removal,  on  the  first  day  of  the  April  Term,  and  to  make 
out  a  case  of  "  accident,"  contained  the  following  on  that  sub- 
ject and  nothing  more :  "  and  deponent  says,  that,  by  inadver- 
tence, during  his,  deponent's,  absence  from  his  office  on  the  7th 
April,  instant,  the  record,  in  said  cause,  of  the  said  proceeding, 
in  the  Court  of  Common  Pleas  of  the  city  and  county  of  New 
York,  in  tlie  daid  action,  and  a  copy  of  the  pleadings  therein, 
was  not  filed  in  the  Court  on  that  day,  and  that  deponent  did 
not  discover  that  the  same  had  not  been  filed  until  the  10th 
instant."     This  affidavit  does  not  make  out  a  case  of  accident. 
Facts  are  not  stated  from  which  the  Court  can  see  that  there 
was  an  inadvertence  or  an  accident.     The  conclusion  of  inad- 
vertence is  sworn  to.     The  certified  copy  of  the  petition  for 
removal,  bond,  and  order  of  removal,  filed  in  this  Court  on 
the  10th  of  April,  was  certified  by  the  clerk  of  the  State  Court 
on  the  18th  of  March.    No  reason  is  shown  why  it  was  not 
filed  here  before  the  7th  of  April,  as  it  might  have  been. 
This  Court  did  not  accept  the  transfer,  but  remanded  the 
cause.    It  did  so  on  what  then  appeared,  and  still  appears,  to 
be  a  proper  ground.    This  Court  could  not  now  vacate  the 
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order  of  May  24th,  remanding  the  cause,  on  the  famiflhing 
now,  by  the  defendant,  of  an  aflSdavit  showing  what  wonid 
have  been  held  to  be  a  satisfactory  ezcnse  for  not  having  filed 
the  first  record  in  time,  or  a  case  of  "  accident."  The  de- 
fendant had  his  day  in  Court,  at  that  time,  and  the  matter 
became  res  adjudioata^  not  to  be  re-opened  because  of  any 
facts  then  existing  and  which  might  have  been  then  shown. 
Moreover,  the  defendant  has  acquiesced  in  the  former  remand, 
and  waived  all  right  to  claim  that  the  cauae  is  in  this  Conrt 
under  the  first  removal,  by  averring,  in  its  second  petition  for 
removal,  that  the  suit  "  is  now,"  May  28th,  18Y9,  (that  being 
the  day  the  petition  was  sworn  to  by  the  president  of  the  de- 
fendant corporation,)  "  pending  in*  the  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York,"  and  praying  for 
its  removal  from  that  Court  to  this  Court. 

The  motion  to  remand  the  cause  to  the  State  Court  is 
granted,  with  costs. 

« 

D.  M,  Porter,  for  the  plaintiflE. 
C.  W.  Bangs,  for  the  defendant. 


George  H.  Woosteb 
Mabous  Mabks  and  others.    In  Equitt. 

A  man  worked  for  the  defendant  by  the  piece,  in  the  defendant's  miDo&ctory, 
and  there  used,  io  the  defendant's  business,  folding  guides,  his  owo  propertj. 
which  infringed  the  plaintift's  patent:  Hdd,  in  a  suit  in  equity,  that  the  d:- 
fendant  had  infringed  the  patent. 

(Before  Whxelkr,  J.,  Southern  District  of  New  York,  December  22d,  1879.) 
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Wheeleb,  J.  Folding  guides,  for  which  the  orator  has  a 
patent,  have  been  nsed  in  the  defendants'  manufactory.  The 
only  question  in  this  case  is,  whether  they  have  been  so  used 
there  as  that  the  defendants  are  themselves  liable  for  the  in- 
fringement. They  were  procured  and  used  by  a  man,  whom 
one  of  the  defendants,  in  his  testimony,  calls  "  our  man,"  and 
who  worked  for  them  there  and  was  paid  for  his  labor  by  the 
piece,  f nmishing  his  own  tools  of  this  sort.  They  knew  of 
this  use  of  the  guides,  but  not  that  they  were  patented,  and 
stopped  the  use  when  they  were  informed  of  that  fact.  Un- 
der these  circumstances,  he  was  using  the  guides  for  them,  in 
their  business.  The  mode  of  payment  made  it  none  the  less 
so ;  and  they,  at  least,  participated  in  the  tort  which  consti- 
tuted the  infringement.  An  action  at  law  would  lie  for  this 
participation,  and  this  biU  in  equity,  which  rests  upon  the 
same  foundation,  although,  in  some  respects,  for  different  re- 
lief, will  lie  also.  The  question  is  not  at  all  as  to  the  extent 
of  infringement,  but  only  as  to  the  fact  of  infringement  at  all. 
Upon  the  evidence  'as  to  that,  although  it  was  fairly  debatable, 
it  IB  found  that  the  defendants  have  infringed  to  some  extent. 

Let  a  decree  be  entered  for  an  injunction  and  an  account, 
according  to  the  prayer  of  the  bUl,  with  costs. 


Frederic  H.  Beits,  for  the  plaintiff. 
William  A.  Coursen,  for  the  defendants. 


Thomas  Sims  vs.  Elias  Sims. 

SobdiyiBion  S  of  §  689  of  the  Rerised  Statates,  in  rec^ard  to  the  remoyal  of 
caoses,  ia  not  repealed  by  the  Act  of  March  8d,  1875,  (18  V.  8.  StcU.  at  Large, 
471.) 

"Where  a  rait  haa  been  tried  ia  the  State  Court  and  a  judgment  had  for  the 
plaintiff  and  such  jodgment  has  been  reversed,  on  appeal,  and  a  new  trial  or 
Vol.  Xyn.— 24 
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dered,  and  proceediDgs,  by  the  defendant,  to  remore  the  cause  into  tins  Govt, 
are  taken  before  the  new  trial  is  had,  the  application  for  remoyal  is  mads  W 
fore  *'  the  trial  or  final  hearing  of  the  suit,"  and  in  time,  under  siid  sob- 
division  8. 

(Before  Blatchpobd,  J.,  Northern  District  of  New  York,  December  23d,  1879.) 


Blatchfoed,  J.  The  petition  for  removal  in  this  suit 
makes  ont  a  case  falling  strictly  within  the  provisions  of  sab- 
division  3  of  section  639  of  the  Revised  Statutes  of  the 
United  States,  and  the  affidavit  required  hj  that  subdivifiioii 
was  filed.  The  petition  and  affidavit  were  filed  before  "the 
trial  or  final  hearing  of  the  suit."  The  proper  bond  was 
given.  The  State  Court  accepted  and  approved  the  bond 
and  made  an  order  of  removal. 

This  suit  is  an  action  at  law,  sounding  in  damages,  for 
breach  of  a  contract.  It  was  tried  in  the  State  Court,  and  the 
plaintiff  had  a  money  judgment,  in  April,  1875.  That  judg- 
ment was  reversed  by  the  Court  of  Appeals  of  New  York 
and  a  new  trial  was  ordered.  The  remittitur  or  mandate 
from  the  Court  of  Appeals  wiis  filed  in  the  Supreme  Court, 
where  the  suit  was  pending,  and  an  order  was  entered  by 
that  Court,  December  30th,  1878,  ordering  a  new  trial  The 
proceedings  for  removal  were  taken  before  any  new  trial  was 
had.  The  petition  for  removal  alleges  that  the  cause  "  is  now 
at  issue  and  pending  for  trial "  in  the  State  Court.  This,  in 
connection  with  the  other  allegations  in  the  petition,  as  to  the 
history  of  the  case,  is  a  substantial  allegation  that  the  new 
trial  has  not  been  had.  Under  these  circumstances,  the  appli- 
cation for  removal  was  made  in  time,  under  said  subdivision 
3.  (See  the  authorities  collected  in  DiUon  on  R^nawd  of 
Causes^  2d  ed.,  p.  54,  n.  82.) 

The  petition  for  removal  refers  to  the  Act  of  March  2d, 
1867,  (14  U.  S.  Stat  at  Large^  558,)  now  subdivision  3  of  sec- 
tion 639  of  the  Eevised  Statutes,  and  to  the  Eevised  Statute*, 
as  being  provisions  of  law  under  which  the  removal  is  sought 
It  only  remains,  therefore,  to  consider  whether  subdivision  3 
of  section  639  is  still  in  force,  not  repealed  by  the  Act  of 
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March  8d,  1875,  (18  d.  S.  Stat,  at  Large,  471.)  I  do  not 
deem  it  necessary  to  go  into  a  full  discussion  of  the  question, 
h&  that  was  done  by  the  late  Judge  Ballard,  in  Cooke  v.  Ford, 
{4  CetUrdl  Law  Journal,  560.)  He  came  to  the  conclusion 
that  that  subdivision  is  not  repealed  by  the  Act  of  1876.  No 
binding  or  satisfactory  decision  to  the  contrary  is  cited,  and  I 
concur  in  that  conclusion.  This  is  the  view  of  Judge  Dillon, 
{Removal  of  Caitses,  2d  ed.,  pp.  28,  29,)  and  he  there  states 
that  it  has  been  so  decided  "  in  the  8th  Circuit,  by  Mr.  Jus- 
tice MUler,  and  generally  in  the  Courts  of  that  Circuit,  and, 
60  far  as  we  are  advised,  by  the  Circuit  Courts  elsewhere." 

I  have  considered  the  other  points  urged  as  grounds  for 
remanding  the  cause,  and  do  not  deem  it  necessary  to  com- 
ment on  them  particularly.     They  are  overruled. 

The  motion  to  remand  is  denied, 

James  0.  Strong,  for  the  plaintiff. 
A.  O.  Ri<:e,  for  the  defendant. 


The  Chicago,  JSt.  Louis  and  New  Orleans  Bailboad 
Company 

Henry  S.  MoComb  and  The  Southern  Railroad  Asso- 
ciation.   In  EQurTY. 

In  determioin^,  under  the  first  clause  of  g  2  of  the  Act  of  March  8d,  1876, 
(18  If,  8.  /^€U.  at  Large,  470,)  whether  a  smt  is  one  in  which  there  ia  a  con- 
troversy between  dtizens  of  different  States,  the  condition  of  the  controrersy 
when  the  petition  for  removal  is  filed  is  what  is  to  be  considered,  and  not  its 
condition  at  a  snbseqaent  time.  There  must  be  a  controyersy  between  citi- 
zens of  different  States  when  the  petition  is  filed,  and  all  the  parties  on  one 
side  of  sach  controyersy  must  unite  in  the  petition  for  remoyal,  and  they 
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miut  all  then  be  of  different  State  eitizenahip  from  any  of  the  partiea  oa  ike 
other  aide  of  such  controyersy. 

A  corporation  defendant,  which  ia  not  a  real  or  actnal  or  necessary  party,  Vot  is 
a  merely  formal  party,  to  the  controversy  in  the  suit,  as  sach  oontroTRsy 
stands  when  the  petition  for  removal  is  filed,  is  to  be  considered  as  not » 
party. 

The  controyersy  is  to  be  judged  of,  in  part,  by  the  pleadings,  if  any,  which  h«d 
been  put  in,  in  the  State  Court,  before  the  filing  of  the  petition  for  remoTiL 

In  a  enlt  by  a  corporation  of  one  State  against  a  citizen  of  another  State,  it  it 
sufficient,  in  a  petition  for  removal  by  the  defendant,  under  the  first  clanie  of 
said  §  2,  to  state,  that  the  defendant  it  a  citizen  of  such  other  State,  and  it  it 
not  necessary  to  state  that  he  was  such  citizen  when  the  suit  was  commeneed. 

Nothing  had  transpired,  in  pleading  or  evidence,  since  the  case  came  into  tbis 
Court,  to  show  that  said  formal  defendant  ought  now  to  be  held  to  be  an  actmd, 
real  and  necessary  defendant ;  and  a  motion  to  remand  the  cause  was  denied. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  December  Slst,  18^.) 

Blatohford,  J.  The  defendants  in  tbis  snit  filed  in  the 
State  Court  in  which  the  suit  was  brought  a  petition  for  its 
removal  into  this  Court.  The  petition  was  that  of  both  of 
the  defendants.  It  set  forth,  '^  that  the  plaintifE  is,  as  alleged 
in  the  complaint,  a  corporation,  existing  under  the  laws  of 
the  States  of  Louisiana,  Mississippi,  Tennessee  and  Kentucky; 
that  the  said  Henry  S.  McComb  is  a  citizen  of  the  State  of 
Delaware,  and  that  the  defendant,  the  Sputhem  Bailroad 
Association,  is  a  corporation  existing  under  the  laws  of  the 
States  of  Mississippi  and  Teunessee;  that  the  said  action  was 
commenced  against  the  defendant  Henry  S.  McComb  alone, 
by  the  service  of  a, copy  of  the  summons  and  complaint 
therein  upon  the  said  Henry  S.  McComb  on  the  28th  day  of 
May,  1878,  and  that  said  defendant  has  not  yet  appeared  in 
said  action ;  that  no  service  of  process  in  said  action  has  yet 
been  made  upon  the  defendant,  the  Southern  Railroad  Asso- 
ciation ;  that  the  matter  in  dispute  in  this  action  exceeds,  ex- 
clusive of  costs,  five  hundred  dollars  ;  that  it  relates  to  certain 
railroad  bonds  amounting  to  over  $475,000  in  par  value ;  and 
that  a  controversy  has  arisen  in  this  action  between  citizens 
of  different  States,  and  the  defendants  desire  to  remove  the 
said  action  from  this  Court  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  in  which  Die- 
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trict  the  said  suit  is  pending ;  wherefore,  the  petitioners  pray 
that  the  said  suit  may  be  removed  from  this  Court  to  the  said 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York,  and  that  this  Court  will  proceed  no  further  in 
this  action."     The  petition  is  dated  and  verified  June  Ist, 
1878.    A  proper  bond  accompanied  it.     On  the  6th  of  June, 
1878,  the  State  Court  made  an  order  in  the  cause,  reading  as 
follows :  "  The  defendants  in  this  action  having,  pursuant  to 
the  third  section  of  the  Act  of  the  Congress  of  the  United 
States,  approved  March  3d,  1875,  made  and  filed  in  this  snit, 
in  this  Court,  their  petition  for  the  removal  of  this  suit  into 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  and  having  made  and  filed  therewith  a 
bond,  with  good  and  sufficient  surety,  for  the  defendants'  en- 
tering in  such  Circuit  Court,  on  the  first  day  of  its  next  ses- 
sion, a  copy  of  the  record  in  this  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  Court  if  said  Court  shall 
hold  that  this  suit  was  wrongfully  or  improperly  removed 
thereto,  and  also  for  there  appearing  and  entering  special  bail 
in  such  suit,  if  special  bail  was  originally  requisite  therein, 
now,  on  motion  of  C.  W.  Bangs,  attorney  for  the  said  defend- 
ants, for  this  purpose,  it  is  ordered  that  the  said  petition  and 
bond  be  accepted,  and  it  is  hereby  declared  that  this  Court 
wiU  proceed  no  further  in  this  suit,  and  this  cause  is  hereby 
declared  to  be  removed  to  said  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York." 

This  suit,  if  removed,  is  removed  under  the  first  clause  of 
the  2d  section  of  the  Act  of  March  3d,  1875,  (18  J7.  S.  Stat, 
at  Zargey  470.)  The  petition  for  removal  is  framed  under 
that  clause.  That  clause,  so  far  as  it  applies  to  this  suit,  pro- 
vides, "that  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
*  *  *  hereafter  brought  in  any  State  Court,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value 
of  five  hundred  dollars,  *  *  *  in  which  there  shall  be  a 
controversy  between  citizens  of  different  States,  *  *  * 
either  party  may  remove  said  suit  into  the  Circuit  Court  of 
the  United  States  for  the  proper  District." 
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A  motion  is  now  made  by  the  plaintiff  to  remand  this 
cause  to  the  State  Court,  on  the  following  grounds,  stated  in 
the  notice  of  motion :  "  Firaty  that  the  said  cause  is  not  prop- 
erly removable  into  this  Court  under  any  of  the  laws  of  the 
United  States  providing  for  and  regulating  the  removal  of 
causes  from  the  State  Courts  into  the  Courts  of  the  United 
States ;  Second^  that  it  does  not  appear,  from  the  petition  for 
the  removal  of  the  cause,  or  otherwise,  that  the  said  defend- 
ant McComb  was,  at  the  time  of  the  commencement  of  said 
suit  in  the  said  Superior  Court  of  the  city  of  New  York,  a 
citizen  of  the  State  of  Delaware,  or  a  citizen  of  a  State  other 
than  the  States  of  which  the  plaintiff  is  a  citizen ;  Thirds  that 
it  does  appear,  from  the  papers  and  pleadings  heretofore  filed 
in  this  suit,  that  the  said  defendant,  the  Southern  Eailroad 
Association,  is  a  necessary  adverse  party  defendant  to  the  case 
made  and  stated  in  the  plaintiff's  bill,  and  it  also  appears  that 
said  defendant  is  a  citizen  of  the  same  State  or  States  with 
the  complainant." 

On  the  4th  of  November,  1878,  the  plaintiff  filed  a  bill 
of  complaint  in  this  Court,  which  avers  the  bringing  of  thi» 
action  in  the  State  Court,  and  "  that,  thereafter,  the  said  Henry 
S.  McComb,  according  to  the  provisions  of  the  statutes  of 
the  United  States  in  such  case  made  and  provided,  removed 
the  said  action  into  this  Court."  McComb  put  in  an  answer, 
in  this  Court,  to  said  bill,  in  which  those  averments  are 
admitted.  The  Southern  Railroad  Association  and  McComb, 
"  as  the  alleged  president,  or  as  otherwise  an  oflBcer  of  the 
Southern  Railroad  Association  "  put  in  an  answer  and  dis- 
claimer, in  this  Court,  to  said  billj  in  which  it  is  averred,  "that 
neither  the  said  the  Southern  Railroad  Association,  nor  the 
said  Henry  S.  McComb,  as  the  president,  or  as  otherwise  an 
oflScer,  of  the  said  the  Southern  Railroad  Association,  had,  at 
the  time  of  the  commencement  of  this  suit,  or  at  any  time 
since,  or  now  has,  in  its  or  his  possession,  or  under  his  or  its 
control,  nor  has  he  or  it,  at  any  time  since  the  commencement 
of  this  suit,  claimed,  nor  does  he  or  it  claim,  any  right,  or 
title  to,  or  interest  in,  any  of  the  first  or  second  mortgage 
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boDdfl  of  the  Mississippi  Central  Railroad  Company,  touching 
which  any  discovery  or  relief  is  sought  by  the  said  bill,  and 
they,  as  such  officer  and  corporation  as  aforesaid,  severally  dis- 
claim having  any  right,  title  or  interest,  in,  to  or  upon  any  of 
the  first  or  second  mortgage  bonds  or  things  in  action  in 
respect  to  which  this  sait  appears  by  the  said  bill  to  be 
brought." 

In  determining,  under  section  2  of    the  Act  of   1875, 
whether  a  suit  is  within  the  description  of  one  "  in  which 
there  shall  be  a  controversy  between  citizens  of   different 
States,"  so* that  "either  party  may  remove  said  suit "  into  a 
Federal  Court,  it  is  plain,  that  the  condition  of  the  contro- 
versy at  the  time  the  petition  for  removal  is  filed  in  the  State 
Court  is  the  condition  of  the  controversy  which  must  be  taken 
into  consideration,  and  not  the  condition  of  the  controversy 
at  a  time  subsequent  to  the  filing  of  such  petition,  if  there 
be  a  difference  between  the  condition  of  the  controversy  at 
the  one  time  and  its  condition  at  the  other  time.     There  must 
be,  in  the  suit,  a  controversy  between  citizens  of  different 
States,  at  the  time  the  petition  for  removal  is  filed,  and  all  the 
parties  on  one  side  of  such  controversy  must  unite  in  the  pe- 
tition for  removal,  and,  when  they  so  unite,  they  must  all  of 
them  be,  at  that  time,  of  different  State  citizenship  from  any 
of  the  parties  on  the  other  side  of  such  controversy.     This  is 
miderstood  to  be  the  view  of  the  Supreme  Court,  so  far  as  it 
is  expressed  in  the  recent  decision  of  that  Court  in  Meyer  v. 
Construction  Co.,  (10  Otto,  457.) 

In  the  present  case,  the  petition  for  removal  states,  that 
the  plaintiff  is  a  corporation  of  Mississippi  and  Tennessee, 
and  that  the  defendant,  the  Southern  Bailroad  Association,  is 
a  corporation  of  Mississippi  and  Teimessee.  Therefore,  if 
the  Southern  Eailroad  association  was,  when  the  petition  for 
removal  was  filed,  a  real  and  actual  and  necessary,  and  not 
a  merely  formal,  party  to  the  controversy  in  the  suit,  as  such 
controversy  stood  at  that  time,  this  suit  could  not  be  removed 
into  this  Court  by  virtue  of  the  petition  which  was  filed 
nnder  the  first  clause  of  said  2d  section,  because  there  was 
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not,  at  that  time,  the  necessary  diversity  of  dtizenfihip  betweeii 
the  plaintiff  and  the  Southern  Bailroad  Association. 

That  controversy  must  be  judged  of,  in  part,  by  the  plead- 
ings, if  any,  which  had  been  put  in  in  the  State  Court,  prior 
to  the  filing  of  the  petition  of  removal.  In  this  case,  the 
only  pleading  in  the  State  Court,  when  the  petition  for  re- 
moval was  filed,  was  a  complaint.  That  complaint  relates, 
in  the  first  place,  to  $106,000  of  first  mortgage  bonds,  allied 
to  have  been  illegally  re-issued.  Of  those,  it  is  alleged  that 
$79,500  "  are  now  held  and  claimed  by  the  defendant,  Heniy 
S.  McComb,  as  hereinafter  stated."  It  then  aUegee,  that  cer- 
tain second  mortgage  bonds,  which  it  claims  are  invalid,  are 
"  in  the  hands  of  the  said  McComb,"  and  that  "  said  McComb 
claims  to  hold  and  own  the  same  in  his  own  right  or  for  the 
Southern  Bailroad  Association,  and  has  demanded  of  this 
plaintiff  that  it  should  recognize  the  said  bonds  as  outstand- 
ing and  valid  obligations."  Again,  in  regard  to  such  second 
mortgage  bonds,  it  alleges,  "  that  the  greater  portion  thereof 
are  now  in  the  possession  or  under  the  control  of  the  said 
Henry  S.  McComb,  and  that  he  claims  to  hold  and  own  the 
same  either  individually  or  as  an  oflScer  of,  or  for  the  benefit 
of,  the  said  Southern  Eailroad  Association,  or  of  said  associ- 
ates or  corporators  therein ;"  and  that  "  the  said  Henry  8. 
McComb  does  not  distinctly  designate  the  particular  right  or 
title  by  which  he  claims  the  same,  but  he  claims  and  demanda 
that  plaintiff  should  recognize  these  bonds  and  the  conpons 
thereof,  as  valid  and  existing  bonds  and  obligations  secured 
under  the  said  second  mortgage."  It  then  alleges,  that  "the 
said  second  mortgage  bonds  held  by  said  McComb,  or  in  his 
possession  and  control,  as  aforesaid,  and  which  *  *  *  he  now 
claims  and  demands,  without  right,  to  hold  and  enforce  against 
plaintiff  and  its  property,"  are  numbered  so  and  so,  "amount- 
ing, in  all,  to  $398,300."  It  then  avers,  "  that  the  said 
Henry  S.  McComb  claims  to  hold  as  his  own,  or  in  behalf  of 
parties  he  does  not  disclose,  $79,500  of  the  said  amount  of 
$106,000  "  first  mortgage  bonds,  "  and  threatens  to  enforce 
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the  same,  as  he  does  the  said  $398,300  of  second  mortgage 
bonds,  against  this  plaintiff."  There  are  no  averments  in  the 
complaint  which  vary  or  control  the  foregoing.  It  is  plain, 
from  them,  that  McComb  is  the  real  defendant,  holding,  pos- 
sessing and  controlling  the  bonds  which  are  attacked.  The 
averments  of  the  complaint  are  not  snfSciently  specific  as  to 
the  Sonthem  Eailroad  Association,  to  make  it  a  necessary 
party,  or  any  other  than  a  formal  or  nominal  party.  Then 
the  answer  and  disclaimer  of  the  Sonthem  Eailroad  Associa- 
tion, sworn  to  by  McComb,  in  this  Conrt,  January  Slst,  1879, 
may  be  nsed,  on  this  motion,  as  an  affidavit,  to  the  effect,  that 
the  Sonthem  Eailroad  Association  did  not  have,  at  the  time 
this  suit  was  commenced  or  at  the  time  the  petition  for  re- 
moYtl  was  filed,  any  of  said  bonds  in  its  possession  or  under 
its  control,  and  that  it  did  not,  when  the  petition  for  removal 
was  filed,  claim  any  right  or  title  to  or  interest  in  any  of  said 
bonds.  On  this  state  of  facts,  it  must  be  held,  that  the  As- 
sociation was  a  merely  formal  party  to  the  suit,  at  the  time 
the  petition  for  removal  was  filed,  and  that  the  suit  and  the 
whole  suit  was  removed  into  this  Court  by  the  proceedings 
which  were  had.  These  views  dispose  of  the  first  and  third 
groimds  specified  in  the  notice  of  motion. 

As  to  the  second  ground,  the  petition  for  removal  states 
that  McComb  is  a  citizen  of  the  State  of  Delaware  but  does 
not  state  that  he  was  such  citizen  when  the  suit  was  com- 
menced. This  question  has  been  decided  by  this  Court  in 
McLean  v.  St.  Paul  <k  Chicago  Bailway  Co.^  (16  Blaichf, 
C.  C.  i?.,  309,)  in  which  the  same  point  was  taken  as  to  a  peti- 
tion for  removal  under  the  Act  of  1875,  and  was  overruled. 

I  do  not  understand  that  there  is  anything  which  has  trans- 
pired, in  pleading  or  evidence,  since  this  case  came  into  this 
Court,  which  goes  to  show  that  the  Southern  Eailroad  Asso- 
ciation occupies  such  a  different  position  in  regard  to  the  con- 
tToversy,  that  it  must  now  be  held  to  be,  in  this  Court,  an 
^tnal,  real  and  necessary  defendant,  although  it  may  appear 
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to  have  been  only  a  nominal  or  formal  defendaDt  when  the 
petition  for  removal  was  filed. 

The  motion  to  remand  the  cause  is  denied. 

John  F,  Dillon^  for  the  motion. 

Francis  N.  Bangs^  opposed. 


Mart  J.  C.  Mioou,  Administratrix,  with  the  will  an- 
nexed, OF  Ann  C.  Sims 

C.  De  Rossett  Lamar,  Executor,  &c.,  of  Gazaway  B.  La- 
MAB.    In  Equity. 

L.,  in  1855,  was  appointed  by  the  Surrogate  of  Richmond  comity,  New  York, 
guardian  of  the  person  and  estate  of  S.,  an  infant  4  years  of  age.  He  le- 
cepted  the  trnst,  and  gave  a  bond,  and  took  possession  of  money  snd  otb«r 
property  of  S.  L.  was,  at  the  time,  a  citizen  of  Georgia,  and  S.  was  a  dtizeo 
of  Alabama,  temporarily  residing  in  New  York.  In  1861,  the  war  of  the  re- 
bellion occurred  between  the  United  States  and  those  two  States.  L.  ha^ 
died,  and  neyer  having  accounted  to  said  Surrogate,  S.,  having  become  of  tge, 
brought  this  suit,  in  1875,  against  L.'8  executor,  for  an  accounfa  He  set  up* 
in  defence,  that  L.  and  S.  aided  the  rebellion,  which  lasted  4  years;  thit  Um 
property  of  L.  and  of  S.  was  liable  to  confiscation  by  the  United  States;  tbii 
L.  could  not,  during  the  war,  account  to  said  Surrogate ;  that,  by  the  wir,the 
relation  of  guardian  and  i^ard  ceased,  in  respect  to  such  acoountiog ;  tint  L, 
at  the  request  of  S.  and  her  natural  guardians,  all  citizens  of  Alabama,  witb- 
drew  her  funds  from  New  York  and  invested  them  in  securities  authorixed  by 
the  laws  of  Georgia  and  Alabama  and  of  the  Confederate  States;  thatjo 
1867,  he  accounted  with  M.,  who  had  been  appointed  the  legal  gnardiio  of 
S.,  by  the  proper  Court  in  Alabama,  where  she  then  resided,  and  reoeiTed 
from  him  a  release;  that  S.,  when  she  became  of  age,  ratified  such  kImm; 
and  that  the  plaintiff  is  the  sole  legatee  of  S.  and  ratified  all  the  sets  of  L: 
Held, 

(1.)  Notwithstanding  the  war,  S.  had,  after  its  termination,  a  right  to  call  on  L 
to  account; 
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(2.)  It  U  DO  defeDoe,  that  L.  made  the  inveatmeDts  he  did  to  preyent  the  prop- 
erty of  S.  from  being  confiscated ; 

(3.)  Although  the  appointment  of  the  new  guardian  in  Alabama  was  proper,  and 
the  defendant  must  be  credited  with  what  L.  paid  to  the  new  guardian,  he 
was  still  liable  to  account  in  this  suit,  notwithstanding  the  new  guardian  had 
giren  L  a  full  discharge,  on  receiying  the  said  securities  in  which  L.  had  in- 
Tested  the  funds  of  S.,  the  defendant  being  credited  with  anything  realized 
from  such  securities; 

(4.)  Ratification  by  S.  is  not  proved ; 

(6.)  The  plaintiff,  before  the  death  of  S.,  had  no  such  interest  as  would  make  her 
acts  and  admissions  binding  on  her  when  she  afterwards  became  administra- 
trix of  S.; 

(6.)  L.  took  the  risk  of  the  unlawful  inrestments,  and  must  make  good  what  he 
reoeired,  with  interest  and  annual  rests. 

(Before  Cboatc,  J.,  Southern  District  of  New  York.  January  2d,  1880.) 

Choate,  J.  This  is  a  suit  brought  by  the  plaintiflPs  testa- 
trix, Ann  C.  Sims,  in  the  Supreme  Court  of  the  State  of  New 
York  against  the  defendant,  as  executor  of  Gazaway  B.  La- 
mar. The  case  was  removed  into  this  Court  by  the  defend- 
ant, and,  the  plaintiff  having  died,  the  suit  was  revived  in  the 
name  of  the  present  plaintiff,  her  administratrix. 

The  complaint  alleges,  that,  on  the  21st  day  of  December, 
1855,  the  defendant's  testator,  Gazaway  B.  Lamar,  was  duly 
appointed,  by  the  Surrogate  of  Richmond  coujaty,  guardian 
of  the  said  Ann  C.  Sims,  then  an  infant  of  about  four  years 
of  age,  and  then  residing  in  said  county  of  Richmond ;  that 
he  accepted  said  trust  and  gave  bond  as  required  by  law ; 
that,  on  or  about  January  1st,  1856,  he  took  into  his  posses- 
sion all  the  property  of  said  infant,  being  more  than  $5,000, 
in  cash  and  other  property ;  that  he  never,  during  his  life- 
time, rendered  an  account  of  said  guardianship  to  the  Surro- 
gate of  Richmond  county,  or  to  any  Court  having  cognizance 
thereof,  or  to  the  plaintiff ;  and  that  the  said  infant  has  be- 
come of  full  age,  and  has  demanded  an  account,  which  the 
wdd  guardian  and  his  executor  have  neglected  to  give.  The 
prayer  of  the  complaint  is  for  an  account  and  payment  of  the 
balance  found  due. 

The  answer  of  the  defendant  avers,  that  the  said  Gazaway 
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B.  Lamar  wae  a  citizen  of  Georgia,  and  said  infant  was  a  dti- 
zen  of  Alabama,  having  a  temporary  residence  in  the  city  of 
New  York,  when  the  said  Lamar  was  appointed  guardian  of 
said  infant,  as  alleged  in  the  complaint ;  that,  in  the  j&i 
1861,  the  States  of  Georgia  and  Alabama  declared  themselves 
to  have  seceded  from  the  United  States,  and  to  constitute 
members  of  the  so-called  Confederate  States  of  America, 
wherenpon,  a  state  of  war  arose  between  the  United  States 
and  the  Confederate  States,  which  continued  to  be  flagrant 
for  more  than  four  years  after  the  spring  of  1861 ;  that  the 
said  Lamar  and  Ann  C.  Sims  were,  in  the  spring  of  1861,  citi- 
zens and  residents  of  Georgia  and  Alabama,  respectively,  and 
citizens  of  the  Confederate  States,  and  were  engaged  in  aid- 
ing and  abetting  the  State  of  Georgia  and  the  Confederate 
States  in  their  rebellion  against  the  United  States,  and  so 
continued  till  January,  1865 ;  that  the  United  States,  by  va- 
rious public  Acts,  declared  all  the  estate  and  property  of  the 
said  Lamar  and  the  said  Ann  C.  Sims  to  be  liable  to  seizure 
and  confiscation,  and  they  were  outlawed  and  debarred  of  any 
access  to  any  Court  of  the  United  States,  whereby  it  was  im- 
possible for  the  said  Lamar  to  appear  in  the  Surrogate's  Court 
of  Richmond  county,  to  settle  and  close  his  accounts  there, 
and  to  be  discharged  of  his  liability  as  guardian,  in  conse- 
quence whereof  the  relation  of  guardian  and  ward  ceased  and 
determined,  so  far  as  the  same  depended  upon  the  order  or 
decree  of  said  Surrogate's  Court ;  that,  for  the  purpose  of 
saving  the  money  and  property  of  said  Ann  C.  Sims  from 
seizure  and  confiscation  by  the  United  States,  the  said  Lamar, 
at  the  request  of  said  Ann  C.  Sims,  and  of  her  natural  guard- 
ians, all  citizens  of  Alabama,  withdrew  the  funds  belonging 
to  her  from  the  city  of  New  York,  where  they  were  declared 
to  be  forfeited  and  confiscated,  and  invested  the  same,  for  her 
benefit  and  account,  in  such  securities  as,  by  the  laws  of  Ala- 
bama and  Georgia  and  of  the  Confederate  States,  he  might 
lawfully  do ;  that,  on  the  15th  day  of  March,  1867,  at  the 
written  request  of  said  Ann  C.  Sims,  and  of  her  natural  guard- 
ians, one  Benjamin  H.  Micou  was  appointed  her  legal  guard- 
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ian,  by  tbo  Probate  Court  of  Montgomery  county,  in  the 
State  of  Alabama,  where  she  then  resided ;  that  said  Lamar 
accounted  with,  and  paid  over  to,  said  Micou,  as  guardian,  all 
the  estate  with  which  he  was  chargeable  as  guardian,  and  re- 
ceived from  said  Micou,  as  guardian,  a  full  release  therefor ; 
and  that  the  said  Ann  C.  Sims  ratified  and  confirmed  the 
same,  when  she  became  of  age. 

A  similar  suit  was  brought  by  Ann  C.  Sims,  as  adminis- 
tratrix of  Martha  "W.  Sims,  her  sister,  of  whom  the.  said  Lamar 
was  at  the  same  time  appointed  guardian.  Martha  W.  Sims 
died  in  1864,  at  the  age  of  fifteen  years,  unmarried  and  in- 
testate, leaving  the  said  Ann  C.  Sims  her  next  of  kin.  The 
complaint  in  such  second  suit  states  a  cause  of  action  similar 
to  that  stated  in  the  suit  of  Ann  C.  Sims.  The  answer  in 
that  case  states  the  same  defences,  of  the  dissolution  of  the 
relation  of  guardian  and  ward  by  the  war,  and  the  witlidrawai 
of  the  funds  to  save  them  from  confiscation.  It  also  avers, 
that  all  the  rights  of  Martha  W.  Sims  vested,  at  her  death,  in 
Ann  C.  Sims,  and  that  the  settlement  with  Micou,  as  guardian, 
and  his  release,  discharged  the  said  Lamar  from  all  liability 
as  guardian  of  Martha  W.  Sims. 

After  the  revival  of  these  suits  in  the  name  of  the  present 
plaintiff,  cross  suits  were  commenced  in  this  Court,  by  the  de- 
fendant, against  the  present  plaintiff,  setting  up  the  same  de- 
fences as  in  his  answers  to  the  original  complaints,  and  further 
averring,  that  the  present  plaintiff  is  the  sole  legatee  under 
the  will  of  Ann  C.  Sims,  and  entitled  to  receive,  in  her  own 
right,  whatever  shall  be  recovered  in  these  actions ;  and  that 
the  present  plaintiff,  as  one  of  the  natural  guardians  of  said 
infants,  approved  and  ratified  all  the  acts  of  said  Lamar,  as 
their  guardian,  and  is,  therefore,  estopped  to  deny  that  those 
acts' were  in  all  respects  legal  and  proper.  The  present  plaint- 
iff, in  her  answers  in  the  cross  suits,  denies  that  she  was  odc 
of  the  natural  guardians  of  said  infants,  and  denies  the  ap- 
proval and  ratification  of  the  acts  of  the  guardian. 

The  four  suits  have  been  tried  together,  upon  an  agreed 
statement  of  facts. 
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The  appointment  of  the  defendant's  testator  as  guardian 
of  the  two  infants,  by  the  proper  Conrt  of  the  place  of  iheir 
domicile  at  the  time  of  the  appointment,  and  his  receipt,  soon 
afterwards,  of  moneys  belonging  to  his  wards,  are  admitted. 
The  condition  of  his  bond,  which  is  made  a  part  of  the  com- 
plaint, is,  that  he  "  will  faithfully,  in  all  things,  discharge  the 
doty  of  a  guardian,  according  to  law,  and  render  a  trae  and 
just  account  of  all  moneys  and  property  received  by  him,  and 
of  the  application  thereof,  and  of  his  guardianship,  in  all  re- 
spects, to  any  Court  having  cognizance  thereof;  when  there- 
unto required."  The  letters  of  guardianship  appoint  him  "  the 
general  guardian  of  the  person  and  estate  of  said  minor,  until 
she  shall  arrive  at  the  age  of  fourteen  years,  and  until  another 
guardian  shall  be  appointed,"  and  require  him  "  to  safely  keep 
the  real  and  personal  estate  of  said  minor,  and  not  to  suffer 
any  waste,  sale  or  destruction  of  the  same,"  Ac,  "  and  to  de- 
liver the  same  to  her  when  she  becomes  of  full  age,  or  to  sadi 
other  guardian  as  may  be  hereafter  appointed,  in  as  good  or- 
der and  condition  as  when  received,  and  also  to  render  a  just 
and  true  account,"  Ac,  "in  any  Court  having  cognizance 
thereof,  when  required." 

The  Court  to  which  the  ward  resorted  for  an  account  and 
relief  was  a  Court  of  general  equity  jurisdiction,  and,  there- 
fore, a  Court  having  cognizance  thereof,  and  the  causes  of  ac- 
tion alleged  in  these  complaints  are  fully  sustained  by  these 
admitted  facts,  unless  the  matters  alleged  in  the  answer  are, 
if  sustained  by  the  evidence,  valid  defences  to  the  guardian. 

(1.)  The  first  ground  of  defence  insisted  on  is,  that,  by  the 
war,  the  relation  of  guardian  and  ward  was  terminated. 
Hence,  it  is  argued,  that,  though  the  former  guardian  contin- 
ued to  hold,  upon  some  kind  of  a  trust,  the  assets  which  he 
had  received  as  guardian,  yet  he  no  longer  held  them  as 
guardian  nnder  and  according  to  the  laws  of  New  York ;  that, 
the  guardian  and  ward  having  both  acquired  new  domiciles 
out  of  this  State,  and  within  the  territory  of  what  became,  at 
least  pending  the  war,  an  alien  and  a  hostile  State,  this  per- 
sonal domestic  relation  was  thereby  wholly  broken,  and  did 
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not  revive  when  the  war  ceased,  and  the  gnardian  was  no 
longer  accountable  to  the  Courts  of  New  York,  as  guardian, 
even  after  the  close  of  the  war.    I  can  see  no  ground  what- 
ever for  this  position,  so  far  as  concerns  the  care  and  safe 
keeping  of  the  property  of  the  ward  in  the  hands  of  the 
guardian,  and  his  liability  to  account  for  it  after  the  war  was 
over.    Doubtless,  during  the  war,  if  the  guardian  had  re- 
mained here,  and  his  ward  had  become  an  alien  enemy,  his 
duties  as  guardian  would  be  modified  by  that  fact.    He  could 
not  properly  or  legally  remit  funds  for  her  support  to  any 
person  in  the  hostile  territory.     But,  he  would  still  be  under 
the  same  obligation  as  before,  as  to  the  safe  keeping  of  the 
property,  and,  whenever  the  ward  ceased  to  be  an  alien 
enemy,  by  the  termination  of  the  war,  there  was  no  legal  ob- 
stacle to  her  calling  the  guardian  to  an  account  for  the  prop- 
erty so  held.    Even  if  the  war  dissolved  the  relation,  the 
effect  of  such  dissolution  would  not  be  greater  than  would  be 
that  of  the  termination  of  the  guardianship  by  the  death  of 
the  ward,  and,  if  the  ward  had  died  before  the  war  began,  the 
gnardian  uiust  still  account  to  her  legal  representative.    If  he 
ceased  to  be  guardian,  he  still  remained  a  trustee  of  the  prop- 
erty, upon  precisely  the  same  trusts,  as  to  its  safe  keeping, 
and  under  the  same  liability  to  account  for  it,  according  to  the 
tenor  of  his  appointment  and  bond,  as  before.    The  case  of  a 
copartnership  between  citizens  of  hostile  States  being  dis- 
solved by  war  is  cited  as  controlling  this  case.  If  it  were  wholly 
analogous,  which  it  does  not  seem  to  be,  I  do  not  perceive 
that  it  would  touch  the  present  question.    By  the  acceptance 
of  his  appointment  and  his  bond,  the  defendant's  testator  un- 
dertook and  agreed  to  do  certain  definite  things  with  the 
funds  he  received,  to  keep  them  invested  in  a  certain  way, 
^hich  the  law  prescribes,  and  to  account  for  them  when  re- 
<pirei.    It  is  alleged  that  he  has  failed  to  do  so.    It,  certain- 
V)  ^  uo  answer  for  him  to  say,  that,  of  his  own  free  will,  he 
made  himself  an  alien  enemy  of  the  State  of  New  York  and 
of  the  United  States,  and  thereby  discharged  himself  from 
the  obligation  thus  assumed  under  the  laws  of  New  York. 
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Yet,  this  is  what  this  defence  amounts  to,  so  far  as  it  rests  on 
bis  becoming  a  resident  of  Georgia,  and,  as  such,  engaging  in 
the  war  against  the  United  States.  So  far  as  this  defence 
rests  on  the  ward's  being  an  alien  enemy,  her  right  to  caQ  him 
to  account  in  respect  to  the  fnnds  received  by  him  as  gnardian, 
before  the  war,  was  suspended,  not  annulled,  by  the  war.  In 
Insurance  Co.  v.  Davisy  (95  U.  S.,  425,  430,)  the  Supreme 
Court  says :  "  If  the  agent  has  property  of  the  principal  in 
his  possession  or  control,  good  faith  and  fidelity  to  his  trnst 
will  require  him  to  keep  it  safely  during  the  war,  and  to  re- 
store it  faithfully  at  its  close."  If  this  is  so  of  an  agent,  it 
must,  certainly,  be  said,  with  equal  force,  of  a  guardian,  that 
good  faith  and  fidelity  to  his  trust  will  require  him  to  keep 
his  ward's  money  and  its  accumulations  safely  during  the  war, 
and  to  account  for  it  at  its  close.  Nor  can  the  guardian  het- 
ter  his  position,  in  this  respect,  by  himself  voluntarily  going 
into  rebellion,  as  this  gusutlian  went  from  New  York  to 
Georgia,  to  join  in  a  rebellion,  for,  he  could  not,  by  any  act 
of  his  own,  short  of  the  complete  discharge  of  his  duty,  re- 
lieve himself  from  his  liability. 

(2.)  The  next  defence  urged  is,  that  the  guardian,  to  pre- 
vent the  confiscation  of  the  ward's  money,  withdrew  it  from 
its  investment  in  bank  stock  in  New  York,  and  sent  it  to 
Montreal,  Canada,  where  it  remained  invested,  by  his  diree- 
tion,  in  the  bonds  of  cities  within  the  rebel  States  and  in 
Southern  railroads.  This  point  is,  clearly,  untenable.  It  Ib 
not  contended  that  the  new  investments  made  were  such  as  a 
guardian  is  allowed  to  make  according  to  the  laws  of  New 
York,  and  they  were,  obviously,  extra  hazardous.  They  are 
not  to  be  justified  on  the  plea  that,  if  the  fnnds  had  remained 
here,  invested  according  to  law,  they  would  be  liable  to  he 
confiscated  by  the  United  States.  It  is  no  part  of  the  dnty 
of  a  guardian  to  protect  his  ward's  money  against  the  lawful 
demands  of  his  own  Government.  If,  under  such  lawful  de- 
mands, they  are  seized,  the  guardian  would  no  longer  be  re- 
sponsible for  them.  Ilis  duty,  as  a  citizen,  to  interpose  no 
obstruction  to  the  efforts  of  his  own  Government  in  carrying 
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on  war,  is  his  first  duty.  It  is  superior  to  any  obligation  he 
owes  to  his  ward.  If  his  ward's  money  was  forfeited  to  the 
United  States,  he  had  no  right  nor  duty  to  prevent,  by  its 
removal,  the  superior  rights  of  the  Government  over  it  from 
being  asserted.  Moreover,  the  proofs  show,  that  what  he  did 
was,  under  color  of  protecting  his  ward's  interests,  to  allow 
the  funds  to  be  loaned  to  cities  and  other  corporations  which 
were  aiding  in  the  rebellion,  and,  by  this  very  act  set  up  in 
excuse,  he  gave  aid  and  comfort  to  the  enemies  of  his  Govern- 
ment. Such  an  act  could  not  be  pleaded  in  justification,  be- 
cause in  itself  unlawful,  even  if  the  circumstances  warranted 
a  removal  of  the  fund  to  avoid  confiscation,  which,  clearly, 
they  did  not. 

(3.)  Another  ground  of  defence  set  up  is  the  transfer  of 
what  remained  of  the  fund,  in  1867,  to  a  new  guardian  in 
Alabama,  and  his  alleged  release  of  the  defendant's  testator. 
At  the  time  of  the  appointment  of  Mr.  Micou  guardian  by 
the  Alabama  Court,  the  infant,  Ann  C.  Sims,  was  domiciled 
in  that  State.  The  appointment  was  made  upon  her  written 
request,  and,  as  it  appears  by  the  statutes  of  Alabama  put  in 
evidence,  it  was,  in  all  respects,  in  conformity  with  those 
statutes,  and  by  a  Court  of  competent  jurisdiction.  It  is  ob- 
jected, on  the  part  of  the  plaintiff,  that  a  new  guardian  cannot 
be  appointed  till  the  former  guardian  is  removed  or  super- 
sede. This  may  be  the  rale  where  both  guardians  are  ap- 
pointed within  the  same  jurisdiction.  There  seems,  however, 
no  l^al  objection  to  there  being  several  guardians  in  several 
different  States,  if  the  infant  has  property  in  different  States, 
which  requires  the  care  of  a  guardian.  The  defendant's  tes- 
tator was  appointed  guardian  of  the  person  and  property  of 
the  infants.  When  they  removed  from  the  State  of  New 
York,  which  they  did,  with  the  relatives  with  whom  they 
lived,  in  the  year  1856,  his  duty  and  power,  as  guardian  of 
the  person,  may  have  ceased  or  been  suspended,  at  least  until 
they  might  return,  on  the  ground  that  his  appointment,  under 
the  laws  of  New  York,  would  give  him  no  power  to  control 
Aeir  persons  beyond  the  local  jurisdiction  of  those  laws ;  and, 
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when  the  infants  became,  as  thej  did,  domiciled  in  Alaham&y 
I  think  the  power  of  the  State  of  Alabama  to  proTide,  bj 
law,  for  the  appointment  of  a  guardian  of  their  persons,  and 
of  snch  property  as  they  might  have  within  its  jnrifidiction, 
cannot  be  questioned.    The  fact  that  there  was  already  a 
guardian  of  some  of  their  property  in  another  State  or  coun- 
try is  not  inconsistent  with  the  exercise  of  this  power;  and 
it  would,  certainly,  be  most  proper,  and,  in  many  cases,  con- 
venient and  for  the  true  interest  of  the  infant,  that,  in  case 
of  a  change  of  domicile,  a  new  guardian  should  be  appointed 
within  the  new  jurisdiction ;  and  a  transfer  of  funds  from  a 
former  guardian  to  the  new  guardian  appointed  in  the  State 
of  the  infant's  domicile,  might,  also,  be  very  properly  au- 
thorized by  the  Court  to  which  the  former  guardian  is  ac- 
countable, upon  the  same  principles  of  equity  and  comity  on 
which  the  transfer  of  funds  in  the  hands  of  an  executor  or 
administrator,  to  an  executor  or  administrator  in  another 
State,  may  be  authorized.     (Parsons  v.  Zyman^  20  -flT.  F., 
103.)    In  the  present  case,  the  former  guardian,  Mr.  Lamar, 
requested  of  the  near  relatives  of  the  infant  the  appointm^t 
of  a  new  guardian.    His  reasons  were  his  age  and  growing 
infirmities,  and  his  own  business  cares  and  perplexities ;  and  the 
appointment  was  asked  for  and  made  in  accordance  with  this 
request.     The  reasons  were  valid  and  sufficient,  and  the  cir- 
cumstances made  it  proper  that  the  new  guardian  should  be 
appointed  in  Alabama ;  and  I  cannot  doubt  that,  if  the  de- 
fendant's testator  had  applied  to  the  Surrogate's  Court  of 
Richmond  County,  for  leave  to  resign  his  trust  and  to  trans- 
fer the  ward's  estate  to  the  duly  appointed  guardian  in  Alar 
bama,  his  petition  would  have  been  granted.     What  would 
thus  have  been  approved  as  just  and  right,  if  asked  for,  can 
now  be  justified  as  done  for  the  benefit  of  his  ward.    There- 
fore, in  any  accounting  to  be  had,  the  defendant's  testator 
should  be  credited  with  his  cash  payment  to  the  new  guard- 
ian, of  $808  70.    But,  beyond  this,  the  transaction  referred 
to  as  a  settlement  with  and  release  of  the  defendant's  testator 
by  the  new  guardian,  neither  purported  to  be,  nor  could,  if  w 
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understood  and  intended  bj  the  parties,  be  a  release  of  the 
former  guardian  from  his  liability  to  account  for  the  residue 
of  the  infant's  estate  with  which  he  was  chargeable.  The 
new  trustee  merely  gave  a  receipt  for  sundry  securities,  mostly 
worthless,  which  the  defendant's  testator  turned  over  to  him. 
They  were  the  remains  of  the  investments  which  had  been 
made  of  the  ward's  property.  But,  the  original  investments, 
being  in  bank  stock,  had  been  not  such  as  the  ward  was,  when 
of  age,  bound  to  accept ;  and,  by  the  changes  of  value  ef- 
fected by  the  war,  and  by  the  investments  made  in  conse- 
quence of  the  war  and  during  the  war,  the  result  was,  that 
the  rest  of  the  fund  consisted  of  bonds  of  Southern  cities 
and  Southern  railroads,  of  little  value.  It  is  too  plain  for 
iirgument,  it  seems  to  me,  that  a  new  guardian  has  no  power 
to  accept  a  transfer  of  such  properties,  as  a  full  discharge  of 
the  former  guardian's  liability  to  account  for  and  make  good 
the  moneys  originally  received.  Such  an  act  would  be  a  gross 
abuse  of  his  trust,  by  the  new  guardian.  Ko  Court  would 
authorize  or  justify  it,  and,  certainly,  a  guardian  has  no 
power,  by  virtue  of  his  appointment,  thus  to  give  away  the 
property  and  rights  of  his  ward.  If  the  new  guardian  has 
actually  realized  anything  from  the  securities  transferred,  I 
see  no  reason  why,  in  the  taking  of  the  account,  the  defend- 
ant's testator  should  not  be  credited  with  it. 

(4.)  The  defence  of  a  ratification  by  the  ward  is  not  made 
out  by  the  evidence.  Such  a  ratification  must  be  very  clearly 
provcKl,  and  it  must  appear  that  it  was  made  with  full  knowl- 
edge of  all  the  facts,  and  a  full  understanding  of  the  legal 
rights  of  the  ward,  affected  thereby.  {Adair  v.  Bremrrker^ 
74  N.  y.,  639,  564.)  Neither  of  these  circumstances  is  shown 
in  this  case.  It  is  true,  that,  Ann  C.  Sims,  in  1867,  made  a 
written  request  for  the  appointment  of  a  guardian  in  Ala- 
bama, in  place  of  her  former  guardian.  She  was  then  about 
sixteen  years  old.  She  became  of  age  June  1st,  1872,  and 
commenced  this  suit  July  Ist,  1875.  She  was  not  shown  to 
have  meanwhile  done  any  act  waiving  her  claim.  It  is  true, 
that  her  uncle  and  aunt  Micou,  with  whom  she  lived,  had 
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written  letters  expressive  of  their  gratitude  to  the  defendant's 
testator  for  doing  as  well  bj  their  niece  as  he  had  done ;  bnt 
those  letters  do  not  bind  the  ward,  and,  if  they  did,  they  are 
not  shown  to  have  been  written  with  a  full  knowledge  of  the 
ward's  rights. 

(6.)  The  additional  defence  set  up  in  the  cross  suits  is, 
also,  untenable.  Mrs.  Micou,  the  present  plaintiff,  at  the  time 
the  alleged  acts  of  approval  by  her  were  done,  did  not  stand 
in  the  relation  of  a  natural  guardian  to  the  infants,  having  any 
power,  as  such,  over  their  estate.  She  was  their  aunt,  and, 
after  the  death  of  Martha  W.  Sims,  she  was  one  of  the  next 
of  kin  of  the  surviving  infant,  Ann  C.  Sims.  A  gnardian 
upon  whom  the  law  throws  the  real  responsibility  for  the 
proper  and  legal  investment  of  his  ward's  money,  cannot  re- 
lieve himself  from  that  responsibility  by  pleading  the  advice, 
direction  or  approval  of  his  ward's  relatives,  however  near; 
and  Mrs.  Micou,  before  the  death  of  Ann  C.  Sims,  had  no  snch 
interest  in  her  estate  as  would  make  her  admissions  and  acts 
binding  on  her,  when  afterwards  she  became  the  administn- 
trix  of  Ann  C.  Sims.  Nor  is  the  evidence  of  ratification  and 
approval  satisfactory,  even  in  respect  to  the  present  plaintiff, 
for  the  reasons  above  stated. 

(6.)  Although  the  defendant's  testator  acted  without  any 
other  real  purpose,  as  it  seems,  than  to  do  what  he  thought 
for  the  best  interest  of  his  ward,  yet  he  took  the  risk  of  in- 
vesting the  funds  in  a  manner  not  allowed  by  law,  and  he 
must,  therefore,  make  good  the  amount  received,  with  inte^ 
est  and  annual  rests.  {King  v.  TaWot^  40  N.  X,  76.)  The 
fact  that  down  to  the  time  of  the  war  there  had  been  no  de- 
preciation in  fact  is  immaterial.  The  ward  may  now  elect  to 
reject  the  investment  altogether.  The  guardian  is  to  be  al- 
lowed all  payments  made  by  him  for  the  support  and  educa- 
tion of  the  infants,  as  the  same  appear  on  his  accounts  ren- 
dered, which  are  admitted  to  be,  in  that  respect,  correct. 

(7.)  The  defendant's  testator  received  for  his  wards,  from 
time  to  time,  a  certain  proportionate  part  of  the  dividends  on 
stock  of  the  Mechanics'  Bank,  a  Georgia  corporation.    The 
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plaintiff  insifits  that  the  defendant's  testator  shonld  be  charged 
with  the  infants'  proportionate  part  of  the  value  of  this  stock. 
The  evidence  is  not  sufficient  to  show  what  interest,  if  anj, 
the  infants  had  in  this  stock,  or  whether  the  defendant's  tes- 
tator could,  by  appropriate  proceedings  in  the  Conrts  of 
Georgia,  for  ancillary  letters  of  guardianship,  or  otherwise, 
have  obtained  possession,  as  guardian,  of  this  interest.  If  he 
could  have  done  so,  it  seems  that  it  would  have  been  his  duty 
to  do  it.  {SchvUz  v.  Pulver,  11  Wend.,  361.)  But,  this 
question  will  more  properly  arise  when  an  account  shall  have 
been  taken  and  the  facts  are  all  before  the  Court. 

There  must  be  decrees  for  an  account,  in  the  original 
suits,  and  dismissing  the  bills  in  the  cross  suits,  with  costs. 

8.  P.  Nash  and  O.  G.  Hclt,  for  the  plaintiff. 

E.  If.  DioJcerBon  and  C.  C.  Beaman,  Jr,,  for  the  defendant. 


The  Emma  Silveb  Mining  Company,  Lootbd 

Tub  Emma  Silver  Minino  Company,  op  New  Tobk,  and 
OTHBBS.    In  Equttt. 

The  defendants  haying,  with  the  leave  of  tbe  Coart,  filed  seyeral  pleas,  some  to 
the  whole  bill  and  some  to  parts  of  the  bill,  and  haying  set  forth  therein  the 
existence  of  certain  records,  being  judgments  in  snits  at  law,  which  were 
pleaded  in  bar,  the  Court,  on  moiiou  of  the  plaintiff,  and  before  he  had  replied 
to  the  pleas  or  set  them  down  for  argument,  made  an  order  referring  it  to  a 
master  to  ascertain  and  report  as  to  the  truth  of  the  existence  of  records  in 
any  way  corresponding  with  those  set  forth  in  the  pleas,  and  to  return  copies 
of  the  records,  unless  the  defendants  shonld  file,  with  the  pleas,  copies  pf  the 
records. 

<Before  Cboats,  J..  Southern  District  of  New  York,  January  14th,  1880.) 
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Choate,  J.  In  this  case,  the  several  defendants  hare 
filed,  with  the  leave  of  the  Court,  several  pleas,  some  of 
which  are  to  the  whole  bill  and  some  of  which  are  to  parts 
of  the  bill.  In  these  pleas  they  have  set  forth  the  existence 
of  certain  records,  being  judgments  in  snits  at  law  in 
this  Court  and  in  Courts  of  Utah.  These  judgments  are 
pleaded  in  bar  of  this  suit,  or  of  part  or  parts  of  the  rehef 
sought  by  the  bill.  The  complainant  now,  without  replying 
or  setting  down  the  pleas  for  argument,  moves  that  it  be  re- 
ferred to  a  master  to  take  proof  of  the  truth  of  the  pleas. 
The  purpose  designed  to  be  accomplished  by  the  motion,  as 
stated  upon  the  argument,  is,  that,  if  the  pleas  or  some  of 
them  are  set  down  for  argument,  the  judgments  so  pleaded 
may,  upon  the  argument,  be  before  the  Court ;  and  a  further 
reason  alleged  for  the  motion  is,  that,  from  the  peculiar  aver- 
ments in  the  pleas  as  to  the  effect  of  the  former  judgments, 
and  the  inferences  of  fact  and  law  drawn  from  them  in  the 
pleas,  which  may  be  correct  inferences  from  the  records,  as 
recited,  but  which  might  not  be  held  to  be  correct  inferences 
from  the  records  themselves,  if  exhibited  at  large,  the  com- 
plainant ought  not  to  be  compelled  to  elect  whether  to  reply 
to  the  pleas  or  to  set  them  down  for  argument,  without  the 
production  of  copies  of  the  records,  as  parts  of  the  pleas. 

It  is  insisted  by  the  defendants,  that  there  is  neither  pre- 
cedent nor  authority  for  granting  this  motion,  and  that  the 
practice  established  by  the  Equity  Eules  of  the  Supreme 
Court,  33  to  38,  is  inconsistent  with  such  a  practice  and  allows 
only  one  of  three  courses  for  the  complainant,  either  to 
demur,  take  issue,  or  set  down  for  argument. 

The  90th  Kule  of  the  Supreme  Court  provides,  that  the 
practice  of  this  Court  "  shall  be  regulated  by  the  present 
practice  of  the  High  Court  of  Chancery,  in  England,  bo  far 
as  the  same  may  reasonably  be  applied,  consistently  with  the 
local  circumstances  and  local  conveniences  of  the  District 
where  the  Court  is  held,  not  as  positive  rules,  but  as  famish- 
ing just  analogies  to  regulate  the  practice."  On  the  question 
whether  the  practice  of  the  English  Court  of  Chancery  sane- 
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tions  the  reference  to  a  master  to  ascertain  the  truth  of  a  plea 
Betting  up  a  former  judgment  or  decree  in  bar  of  the  suit,  I 
think  there  is  abundant  authority  in  favor  of  the  practice. 
The  defendants  claim,  that  the  practice,  if  any,  is  limited  to 
pleas  of  another  suit  pending,  and,  perhaps,  to  pleas  of  another 
finit  pending  in  the  same  Court.    But,  this  is  not  the  result 
of  the  cajses,  nor  of  the  discussion  of  the  matter  by  the  com- 
mentators.    In  Morgwn  v.  Morgan^  (1  Ath.^  53,)  before  Lord 
Chancellor  Hardwicke,  in  173S,  it  is  reported  as  laid  down 
by  the  Lord  Chancellor  in  that  case,  as  a  rule,  that,  where  a 
defendant  pleads  a  decree  of  dismission  of  a  former  cause, 
for  the  same  matters,  in  bar  of  the  plaintiffs  demand  in  his 
new  bill,  if  the  plaintiff  does  not  apply  to  the  Court,  that  it 
may  be  referred  to  a  master  to  state  whether  there  is  such  a 
decree,  but  sets  down  the  cause  upon  the  new  bill  for  hear- 
ing, it  is  a  waiver  of  his  right  of  application  for  such  refer- 
ence, and  the  Court  will  determine  it.     This  case  shows, 
clearly,  that  the  practice  of  so  referring  pleas  of  a  former 
judgment  in  bar  was  then  recogm'zed  as  proper,  and  as  an 
existing  practice.     It  does  not  seem  to  proceed  on  any  mere 
rule  of  Court,  but  it  establishes  or  recognizes  the  rule  of 
practice  as  being  in  itself  just  and  right.     The  reason  of  the 
rule  is  stated  by  Lord  Eedesdale,  {Mitf.  Eq.  PI,  304,)  as  fol- 
lows :  ^'  There  are  some  pleas  which  are  pleaded  with  such 
circumstances  that  their  truth  cannot    be    disputed ;    and 
others,  being  pleas  of  matter  of  fact,  the  truth  of  which  may 
be  immediately  ascertained  by  mere  inquiry,  it  is  usually  re- 
ferred to  one  of  the  masters  of  the  Court  to  make  the  in- 
quiry."   Among  the  pleas  so  usually  referred,  he  mentions 
"  pleas  of  a  former  decree,"  citing  Morgcm  v.  Morgan,  and 
"  pleas  of  another  suit  depending,"  and  says,  that  they  "  are 
generally  referred  to  a  master,  and,  if  the  master  reports 
the  fact  true,  the  bill  stands  instantly  dismissed,  unless  the 
Court  otherwise  orders,"  but  that  "  the  plaintiff  may  except 
to  the  master's  report  and  bring  on  the  matter  to  be  argued 
before  the  Court,  and,  if  he  conceives  the  plea  to  be  defective 
in  point  of  form  or  otherwise,  independent  of  the  mere  truth 
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of  the  fact  pleaded,  he  may  set  down  the  plea  to  be  aigued, 
as  in  the  case  of  pleas  in  general."  This  statement  of  the 
practice  is  adopted,  almost  without  modification,  by  Mr. 
Justice  Story,  [stcn^s  Eq.  PI.,  §  700 ; )  and  with  this  agree 
other  learned  text  writers. 

The  reason  for  the  practice  thus  given  is,  that  the  matter 
of  which  reference  is  to  be  made  is  one  "  the  truth  of  which 
may  be  immediately  ascertained  by  mere  inquiry."  That 
fact  generally  is  the  fact  of  the  existence  of  a  certain  reeori 
The  cases  show,  that,  in  referring  the  truth  of  the  plea,  the 
questions  of  the  identity  of  the  parties  and  the  identity  of 
the  cause  of  action  may  also  be  included  in  the  reference  to 
the  master.  {Tarleton  v.  Barnes,  2  Keen,  636 ;  WHd  v. 
Hohson,  2  Ves.  <&  B.,  110.) 

It  is  objected  by  the  defendants,  in  this  case,  that  to  refer 
to  a  master  the  truth  of  the  plea  would,  in  efiect,  refer  to 
him  the  trial  of  the  issue  that  would  bo  raised  by  a  replica- 
tion to  the  plea,  and  would  subject  the  defendants  to  great 
hardship,  and,  indeed,  not  advance  the  cause.  No  doubt,  in 
the  absence  of  fixed  rules  regulating  the  matter  to  be  re- 
ferred, the  Court  would,  in  its  discretion,  limit  the  reference 
as  circumstances  and  the  nature  of  the  pleas  might  require,  80 
that  it  should  be,  in  effect,  what  it  is,  indeed,  intended  to  be, 
only  the  reference  of  a  matter  the  truth  of  which  can  be  im- 
mediately ascertained  on  inquiry.  The  practice  being  adopted 
for  facilitating  and  simplifying  the  disposition  of  causeSi  the 
Court  will  not  allow  it  to  be  used  to  embarrass  and  protract 
the  litigation,  or,  under  cover  of  a  reference  to  a  master  to 
ascertain  facts  capable  of  being  immediately  ascertained  on 
inquiry,  to  lead  the  parties  into  a  long  litigation  before  a 
master,  upon  a  reference,  which  ought  to  be  conducted  in  the 
ordinary  course  of  proceeding,  upon  issue  joined  by  the 
taking  of  proofs  before  an  examiner,  to  be  submitted  to  the 
Court  upon  the  hearing  of  the  cause. 

In  the  present  case,  an  inspection  of  the  pleas  shows,  that, 
while  the  existence  of  records  such  as  are  alleged  in  the  pleas 
may  be  immediately  ascertained  on  inquiry,  the  further  qnes- 
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tionB  intended  to  be  raised  by  the  pleas,  whether  they  are  for 
the  same  causes  of  action,  and  whether  or  not  the  same  evi- 
dence conld  have  been  offered  in  the  two  suits,  and  other  matters 
averred  in  the  pleas,  as  inferences  from  the  records,  are  not  qnes- 
tions  that  ought  to  be  referred,  upon  the  principle  on  which 
such  a  reference  is  allowed.  Bnt,  as  the  whole  purpose  of  this 
motion  is  to  get  before  the  Court  the  records  alleged  to  be 
set  forth  according  to  their  purport  in  the  pleas,  the  truth  of 
the  existence  of  records  answering  the  description  of  those 
set  forth  can,  obviously,  be  immediately  ascertained  on  in- 
quiry; and,  therefore,  it  falls  within  the  principles  of  the 
practice  established  by  the  English  Court  of  Chancery,  to 
OTder  such  a  reference. 

Independently  of  this  practice  of  referring  the  question 
of  the  truth  of  the  averment  in  a  plea,  of  the  existence  of  a 
certain  record,  it  would  seem  to  be  entirely  competent  for  the 
Court,  upon  the  suggestion  of  the  plaintiff,  or  of  its  own  mo- 
tion, to  require  a  defendant,  before  the  plea  is  argued,  to 
produce  a  copy  of  the  record  relied  on  by  him,  of  which 
only  a  recital  according  to  the  pleader's  understanding  of  it, 
or  his  construction  of  it,  is  set  forth  in  the  plea.  Such  prac- 
tice can  do  the  defendant  no  possible  harm,  and  may  greatly 
facihtate  the  argument  of  a  cause,  and  save  both  parties  from 
useless  litigation,  and  relieve  the  Court  from  hearing  and 
determining  a  merely  imaginary  or  fictitious  case.  For, 
making  all  proper  allowance  for  the  plea  being  entirely  honest 
and  truthful,  within  the  apprehension  of  the  pleader,  it  may 
well  be,  that  inferences  partly  of  fact  and  partly  of  law, 
drawn  from  the  record  as  set  forth  by  the  pleader  in  his  plea, 
may  be  seen  by  the  Court  to  be  incorrect  and  impossible  in- 
ferences from  the  record,  if  actually  produced  in  full.  And 
yet,  upon  the  recital  of  the  record,  as  contained  in  the  plea, 
the  Court  may  be  obliged,  upon  the  argument  of  the  plea,  to 
assume  the  truth  of  those  inferences,  because,  upon  the  record, 
as  recited,  their  correctness  is  not  an  impossibility.  Counsel, 
in  drawing  pleas,  may  properly  draw  inferences  from  records, 
which,  iu  their  judgment,  have  so  much  plausibility  that  they 
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may  be  honestly  urged  upon  the  Court  in  argument.  The 
bringing  before  the  Court  of  the  records  on  which  the  de- 
fendant relies  in  his  plea,  therefore,  only  precludes  the  defend- 
ant from  temporarily  availing  himself  of  a  point  which  most 
ultimately  be  decided  against  him.  The  practice  of  referring 
the  matter  to  a  master  does  really  bring  the  records  them- 
selves before  the  Court,  because,  either  party  may  except  to 
the  rulings  of  the  master,  and,  with  his  report,  comes  op  the 
testimony  taken,  including,  of  course,  any  records  put  in  evi- 
dence ;  and,  therefore,  the  objection  urged  by  the  defend- 
ants, that  this  reference  substitutes  the  judgment  of  the 
master  for  that  of  the  Court,  on  critical  points  of  the  case, 
has  no  force.  The  pleas  in  this  case  are,  obviously,  such  that 
they  cannot  be  properly  or  intelligently  argued,  with  any 
hope  of  reaching  a  conclusion  that  will  settle,  or  materially 
aid  in  settling,  the  real  controversy  between  these  parties, 
without  having  the  records  relied  on  by  the  defendants  before 
the  Court,  in  place  of  the  recital  of  those  records,  contained 
in  the  pleas.  If  it  be  said,  that  it  is  the  right  of  the  defend- 
ants to  plead  what  they  will,  I  think  it  is  a  sufficient  answer, 
that  it  is  competent  for  the  Court  to  require  pleadings  to  be 
made  definite  and  certain,  and  so  far  to  control  and  direct  the 
pleadings,  that  the  trial  and  argument  shall  be  brought  down 
to  the  real  point  in  controversy.  If  there  is  no  precedent 
for  an  order  requiring  copies  of  the  records  pleaded  to  be 
brought  in  upon  the  argument  of  the  pleas,  there  are  analc^es 
enough  of  the  similar  exercise  of  power  by  Courts  of 
justice,  among  which  may  be  mentioned  the  requiring  of  the 
prof  ert  of  a  deed  pleaded,  the  directing  of  a  bill  of  particu- 
lars, and  the  practice  of  requiring  pleadings  to  be  made  more 
definite  and  certain,  on  motion.  The  practice  of  referring 
the  truth  of  the  plea  may  account  for  the  want  of  precedents 
for  such  an  order.  It  could  not  be  questioned  that  it  would 
be  a  reasonable  rule  of  Court,  that,  in  all  cases  where  a  record 
is  pleaded,  it  should  be  set  forth,  in  the  bill  or  the  plea,  in 
haeo  verba  or  by  copy  annexed  to  the  bill  or  plea,  unless,  for 
cause  shown,  excused  by  the  Court ;  and  I  think  it  is  equally 
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evident,  that,  where  justice  and  the  interest  .of  all  the  par- 
ties require  it,  and  the  Court  may  thereby  be  relieved  from 
hearing  and  deciding  a  merely  imaginary  case,  the  same  thing 
may  be  directed  by  special  order.  There  is  nothing  in  the 
statutes  or  the  rules  or  the  principles  of  practice,  to  pre- 
vent it. 

I  can  see  nothing  in  the  Rules  of  the  Supreme  Court  to 
interfere  with  the  granting  of  this  motion.  It  is  true,  that 
Rules  33  to  38  imply  that  the  plaintiff  will  demur,  reply  or 
set  down  for  argument.  This  is  but  the  embodiment  in  rules, 
of  the  ordinary  Chancery  practice.  The  reference  asked  for 
is  merely  preliminary  to  setting  down  for  argument,  or  reply- 
ing to,  the  pleas.  It  is  not  inconsistent  with  the  Rules. 
These  Rules  do  not  purport  to  regulate  all  the  minutiae  of 
practice,  and  they  expressly  adopt  the  principles  of  practice 
of  the  English  Chancery,  not  inconsistent  with  these  Rules. 
It  cannot  be  assumed  that  they  were  intended  to  make  the 
practice  more  diflScult  and  cumbersome,  but  rather  to  facili- 
tate and  simplify  it.  Therefore,  a  practice  obtaining  in  the 
English  Chancery,  not  expressly  or  obviously  inconsistent 
with  the  Rules,  and  which  tends  strongly  in  the  direction  of 
abbreviating  litigation,  and  relieving  the  parties  and  the  Court 
from  unnecessary  proceedings,  should  be  deemed  as  adopted 
by  the  90th  Rule.    This  practice  is  of  that  nature. 

Cases  cited  in  which  it  appears  that  the  truth  of  the  plea 
M  to  the  existence  of  the  record  has  been  tried  under  plea 
and  replication,  in  ordinary  course,  are  of  no  account,  for, 
without  question,  the  plaintiff  may  take  that  course,  if  he 
chooses. 

An  order  will  be  entered  referring  it  to  a  master  to  ascer- 
tain and  report  as  to  the  truth  of  the  existence  of  records  in 
^J  way  corresponding  with  those  set  forth  in  the  pleas,  and 
directing  the  master,  with  his  report,  to  return  copies  of  said 
alleged  records  which  shall  be  produced  before  him  by  the 
defendants,  unless,  within  ten  days  after  entry  and  notice  of 
this  order,  the  defendants  shall  file  with  their  pleas,  and  to  be 
taken  as  parts  thereof,  copies  of  the  records  set  forth,  or  in- 
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tended  to  be  set  forth,  therein ;  and,  if  such  copies  are  filed, 
then  this  motion  to  be  denied ;  and  the  plaintiff  is  to  hare 
till  the  next  rule  day  after  the  coming  in  of  the  master's  re- 
port, or  notice  of  such  filing,  to  demur  to,  reply  to,  or  set 
down  for  argument,  the  said  pleas. 

jEI  W.  Stoughton^  for  the  plaintiflE. 

J.  E.  Burrilly  for  the  defendants. 


Simeon  Howes  ^nd  others 
Charles  MoNeal.    In  Egmrr. 

On  the  qnestion  of  tbe  noyelty  of  the  inyention  claimed  in  a  patent  eoed  on,  tkt 
file  wrapper  and  its  contents  of  another  patent  are  not  competent  efidom 
to  show  the  date  of  the  making  of  the  invention  shown  in  the  latter  paleoL 
Such  evidence  is  hearsay  and  secondary,  and  the  redaction  to  practioe  and 
nse  of  the  invention  alleged  to  invalidate  the  patent  sned  on  most  he  shown 
by  direct  evidence  of  the  construction  and  use  of  a  stmcture  embodying  snob 
invention. 

(Before  BLATOHFonn,  J.,  Northern  District  of  New  York,  January  15th,  1880.) 

Blatohfobd,  J.  In  this  case,  a  motion  is  made  bj  the 
defendant,  that  copies  of  three  file  wrappers,  contents  and 
drawings,  in  the  matter  of  three  several  letters  patent,  maybe 
made  a  part  of  the  defendant's  exhibits  and  proofs,  with  the 
same  efiect  as  if  they  had  been  pnt  in  evidence  when  said 
three  letters  patent  were  put  in  evidence,  or  that  the  suit  be 
referred  back  to  the  examiner,  with  leave  to  the  defendant  io 
introduce  such  evidence,  or  that  it  be  referred  back  for  both 
parties  to  introduce  further  proofs,  and  that  the  interlocutoij 
decree  made  herein  be  so  far  opened  as  that  the  defendant 
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have  leave  to  re-argue  Hhe  case  after  such  new  evidence  shall 
have  been  received,  with  the  same  effect  as  though  the  same 
had  never  been  argued. 

The  object  of  introducing  in  evidence  such  file  wrappers 
is  stated  to  be  to  show  that  the  inventions  described  in  the 
several  patents  were  made  at  dates  as  early  as  the  oaths  to  the 
specifications.  That  is  not  the  proper  way  to  show  the  re- 
duction to  practice  and  use  of  the  inventions  claimed  to  be 
prior,  so  as  to  invalidate  the  plaintiffs'  patent.  That  must  be 
shown  by  direct  evidence  of  the  construction  and  use  of  ma- 
chines. IN'othing  from  the  Patent  Office  can  be  admitted  in 
evidence  of  earlier  dates  than  the  patents.  All  such  evidence 
would  be  hearsay  and  secondary.  A  patent  is  allowed,  by 
statute,  to  speak,  as  a  public  grant.  But  the  preliminary 
papers  are  merely  the  declarations  of  third  persons,  not  par- 
ties to  this  suit  or  connected  with  them  in  interest  or  title. 
The  evidence  is  not  competent. 

It  may  be  added,  that,  if  the  three  file  wrappers  were  com- 
petent as  evidence,  no  sufficient  legal  excuse  is  shown  for  not 
having  sooner  applied  for  leave  to  introduce  them.  The  mo- 
tion is  denied. 


M  C.  Spragtiey  for  the  plaintifb. 
W.  S.  J^arwdly  for  the  defendant. 
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John  B.  Beattt,  Je.  and  Isabel  M.  Beatty,  Jb. 

vs. 

Laura  M.  Hinckley  and  Charles  A.  Hinckley,  heb  Hus- 
band.   In  Equity. 

Q.f  trustee  under  the  will  of  J.,  of  property,  to  reoeiye  its  profits,  aod  pey  th« 
same  to  B.  during  his  life,  with  remaiDder  oyer  to  the  plaintiflfiB,  toroed  over 
the  property  absolutely  to  B.,  who  lost  it.  The  plaintiffii  brought  this  Buil 
against  L.,  the  executrix  of  G.,  claiming  not  only  that  she  had  a^ets  belong- 
ing to  the  estate  of  G.,  but  that  G.  had  conreyed  to  her,  she  being  then  his 
wife,  without  consideration,  property  of  his  own,  more  than  was  a  reaeoaxble 
provision  for  her  in  yiew  of  his  yiolation  of  said  trust,  and  probably  intend- 
ing to  defeat  such  liability,  which  she  understood:  Efeld,  that,  in  addition  to 
responding  for  the  assets  of  the  estate,  she  must  respond,  and  in  this  soiti  for 
the  property  so  conyeyed  to  her. 

The  whole  daim  is  one  against  the  estate  of  G.,  in  her  hands  as  eocecotiix,  snd 
the  bill  is  not  multifarious. 

(Before  Wbeelir,  J.,  Southern  District  of  New  York,  January  SOth,  18S0.) 

Wheeleb,  J.  The  wife-defendant  is  executrix  of  the 
will  of  George  I.  Beatty,  who  was  trustee  under  the  will  of 
James  Beatty,  of  lands  and  stocks,  to  receive  and  collect  the 
rents,  dividends,  and  profits  thereof,  and  pay  the  same  to 
James  L.  Beatty  during  his  life,  with  remainder  over  to  the 
next  of  kin,  who  are  the  orators,  and  who  disposed  of  the 
property  absolutely,  and  paid  over  the  avails,  to  the  amonst 
of  about  $10,000,  to  the  life-tenant,  who  lost  the  same,  and 
which  has  never  been  paid  to  the  orators.  She  has  assets  be- 
longing to  the  e^tate  of  her  testator,  and  it  is  not  contended 
but  that  she  should  account  for  those  and  be  decreed  to  paj 
the  amount  to  the  orators,  but  they  are  largely  deficient. 
After  the  loss  of  the  funds  by  the  life-tenant,  he  dischaiged 
the  trustee  from  all  further  claim  in  his  behalf ;  and  the  tros- 
tee  conveyed  to  this  defendant,  then  his  wife,  without  anj 
consideration,  property  of  his  own  to  a  considerable  amount, 
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and  more  than  was  a  reasonable  provision  for  her  in  view  of 
his  liability  for  violating  this  trust,  and  probably  intending  to 
defeat  that  liability,  which  she  understood.  It  is  argued  in 
her  behalf,  that  this  property  so  conveyed  to  her  cannot  be 
reached  to  satisfy  this  claim,  and  that,  if  it  can  be  reached  at 
all,  it  cannot  be  in  this  suit,  with  the  claim  against  her  as 
executrix. 

There  is  no  pretence  but  that  the  claim  of  the  orators  was 
a  just  and  lawful  one  against  her  testator,  in  his  lifetime,  nor 
but  that  it  is  a  lawf  jil  one  against  his  estate  now.  It  seems 
to  follow,  very  plainly,  that  this  voluntary  conveyance  of  his 
property,  for  the  purpose  of  defeating  that  claim,  was  fraud- 
ulent and  void,  as  against  the  holders  of  the  claim.  No  refer- 
ence to  particular  authorities  is  necessary  to  establish  this. 
But,  it  is  said,  that,  if  that  property  Cfin  be  followed  into  the 
hands  of  the  wife-defendant  at  all,  the  claim  for  it  is  distinct 
from  that  against  her  as  executrix,  for  the  property  belonging  to 
the  estate  of  which  she  is  executrix,  and  that  joining  the  two 
makes  the  biU  bad  for  multifariousness,  which  objection  was 
seasonably  taken;  and  Ward  v.  Dvke  of  Northumherlandj 
(2  Anstr.j  469,)  and  Sdhidge  v.  Hyde,  (Jaoohsy  151,)  are 
strongly  relied  upon  in  support  of  the  objection.  The  claims, 
however,  are  not  distinct.  There  is  really  but  one  claim,  and 
that  is  in  favor  of  the  orators  against  the  estate  of  the  testator,  in 
her  hands  as  executrix.  That  property  is  claimed  because,  as 
between  her  and  the  orators,  it  is  a  part  of  the  same  estate,  to 
be  reached  in  her  hands  in  the  same  manner  as  any  other  part. 
If  the  property  had  been  conveyed  to  a  third  party  it  would 
have  been  different.  Then,  a  suit  against  the  other  party 
would  have  been  necessary,  and  she  would  be  the  proper 
party  to  bring  it,  and,  if  she  refused,  the  orators  could  pro- 
ceed against  both.  {Hagan  v.  Walker^  14  How.,  29.)  The 
cases  mentioned  as  relied  upon  are  both  distinguishable  from 
this  in  this  respect.  The  orator  in  each  had  claims  against 
the  testator  and  against  the  executor  in  the  lifetime  of  the 
testator,  each  independent  of  the  other.  In  attempting  to 
enforce  both  in  one  suit  they  were  pursuing  distinct  claims, 
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and  not,  as  is  only  attempted  here,  one  daun,  against  the  same 
person,  in  the  same  right. 

Let  a  decree  be  entered  for  an  account  of  the  amount  due 
the  orators,  and  of  the  estate  of  the  testator  in  the  hands  of 
the  defendant-executrix,  and  of  the  value  of  the  persooal 
estate  mentioned  in  the  bill  as  conveyed  by  the  testator  to  her 
in  his  lifetime,  and  that  the  amount  of  the  estate  of  the  tes- 
tator in  her  hands,  and,  if  necessary,  that  so  conveyed,  or  so 
much  as  is  necessary,  be  paid  to  the  orators  in  satisfaction  of 
their  claim,  with  costs. 

Francis  A.  Baker ^  for  the  plaintife. 

Michael  W.  Divine^  for  the  defendants. 


Antonio  Qxtirolo 

vs. 

John  ARDrro  and  John  PAGLmoHi.    In  EgunT. 

Re-ioraed  letters  patent  No.  e,66Y,  grsoted  to  Antonio  Qoirolo,  July  27th,  187S, 
for  an  improyemeDt  in  ■tereoscopes,  conristing  of  a  oombination  of  1^  whk 
the  standard  for  the  stereoscope  to  stand  upon,  are  yoid,  on  their  fiice,  for 
want  of  noyelty,  within  common  knowledge. 

Such  a  stand  having  been  in  nse  before  for  other  things,  there  was  no  inTcntioa 
in  putting  a  stereoscope  upon  it 

(Before  Whskleb,  J.,  Southern  District  of  New  York,  January  20th,  188a) 

Whkelkr,  J.  This  suit  is  brought  for  relief  against  an 
infringement  of  re-issned  letters  patent  No.  6,557,  dated  July 
27th,  1875,  granted  to  the  orator,  for  an  improvement  in 
stereoscopes,  consisting  of  a  combination  of  legs  with  the 
standard  for  the  stereoscope  to  stand  upon.    The  answer  de- 
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nies  the  novelty  of  the  invention.  It  is  not  very  clear,  upon 
the  evidence,  whether  stereoscopes  were  made  to  stand  npon 
legs  before  they  were  so  made  by  the  orator ;  but,  whether 
they  had  been  or  not,  such  stands  had  long  been  in  use  for 
surveyor's  compasses,  theodolites,  cameras,  telescopes,  and 
other  mathematical  and  optical  instruments,  as  is  well  and 
generally  known.  Stereoscopes  had  been  placed  upon  stands 
for  a  loDg  time.  This  part  of  the  patented  invention  does 
not  relate  to  the  stereoscopes  themselves  at  all,  but  only  to 
the  mode  of  mounting  them.  There  could  be  no  invention 
in  putting  a  stereoscope  upon  one  kind  of  well-known  stand 
instead  of  another.  It  was  merely  putting  the  old  stand  to  a 
new  use.  So,  whether  the  invention  was  known  or  used  or 
described  in  the  exact  manner,  or  by  the  persons,  set  up  in 
the  answer  or  not,  the  patent,  in  this  respect,  which  is  the 
only  one  in  controversy,  is  void,  on  its  face,  for  want  of  nov- 
elty, within  common  knowledge,  which  is  suflSqient  for  dis- 
missing the  bin,  without  regard  to  the  answer.  {Brown  v. 
Piper,  91  U.  S.,  37 ;  Terhune  v.  PhiUips,  99  U.  &,  692.) 

Let  a  decree  be  entered  dismissing  the  bill  of  complaint, 
with  costs. 

I.  W.  Frost,  for  the  plaintiff. 

JEdioard  2V.  DickersoUy  Jr.,  for  the  defendants. 
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Luther  Gilbkrt 

vs. 

John  T.  Lynch  and  others.    In  Equitt. 

A.  and  U.  were  partners.  L.  liad  a  partnership  debt  against  them.  A.  tni» 
ferred  bis  interest  in  the  partnership  assets  to  U.,  and  U.  became  his  debtor 
therefor.  U.  became  insolvent  and  assigned  his  property  to  M.,  for  th«  beii- 
efit  of  Mb  creditors.  Afterwards,  U.  was  adjudged  a  bankrupt  and  M.  beeim« 
his  assignee  in  bankruptcy,  and,  as  such,  recovered  the  property.  L  ssrigned 
his  debt  against  U.  to  Q.,  and  Q.  and  A.  proved  their  cUdnu  aguosk  U.,iii 
bankruptcy.  M.,  as  assignee,  had  in  his  hands  a  dividend  on  the  claim  of  A 
Q.  claimed  to  have  attached  such  dividend  by  an  execution  on  a  judgnent  in 
a  State  Court  agaiost  A.  G.  afterwards  proceeded  in  the  same  manner  vitb 
a  debt  of  his  against  A.  individnaUy.  G.  then  brought  this  suit  to  restrua 
the  application  of  such  dividend  to  the  debt  to  Q.  and  to  bare  it  applied  od 
the  debt  to  G.:  ffeld, 

(1.)  The  dividend  was  not  attachable  on  process  from  a  State  Court,  a&d  bo 
Court  but  the  Banjn^ptcy  Court  could  order  it  to  be  paid  to  any  one  hot  A; 

(2.)  If  the  dividend  was  attachable,  this  Court  could  not,  by  injunction,  ratnii 
the  proceedings ; 

(8.)  The  jurisdiction  given  to  the  Circuit  Court  in  bankruptcy  matters  does  sot 
warrant  this  suit ; 

(4.)  The  bin  shows  no  ground  for  equitable  relief; 

(6.)  If  it  did,  A.  should  be  a  party  to  the  suit. 

(Before  Whexlbr,  J.,  Southern  District  of  New  York,  January  20th,  1880.) 

Wheeler,  J.  One  Alden  J.  Adams  and  the  defendant 
Union  Adams  were  partners,  and  the  defendant  Lynch  had  a 
partnership  debt  against  them.  The  interest  of  Alden  J. 
Adams  in  the  partnership  assets  was  transferred  to  Union 
Adams,  for  which  the  latter  became  indebted  to  the  former 
in  the  sum  of  six  thousand  dollars.  Union  Adams  became  in- 
solvent, and  assigned  his  property  to  the  defendant  Wootton, 
for  the  benefit  of  his  creditors.  Afterwards  he  was  adjudged 
a  bankrupt,  and  the  defendant  Mitchell  became  his  assignee 
in  bankruptcy,  and,  as  snch,  recovered  the  property.  Lynch 
assigned  his  debt  against  Union  Adams  to  the  defendant 
Quinby,  and  both  the  latter  and  Alden  J.  Adams  proved  their 
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claims  against  the  estate  of  Union  Adams,  in  bankruptcy. 
Qninby  has  received  a  dividend  npon  his  claim^  and  Union 
Adams  has  received  a  discharge.  A  dividend  to  Alden  J. 
Adams  upon  his  claim  has  been  ordered  and  is  still  in  the 
hands  of  the  assignee.  Quinbj  commenced  suit  in  his  own 
name,  nnder  the  laws  of  New  York,  in  a  Conrt  of  New  York, 
against  Alden  J.  Adams,  recovered  judgment  therein,  took 
oat  execution  on  the  judgment,  and  placed  it  in  the  hands  of 
the  defendant  Carpenter,  who  is  sheriff  of  Westchester  county, 
and  of  the  defendant  Conner,  sheriff  of  New  York  county, 
who  have  claimed  to  attach  thereon  the  dividend  of  Alden  J. 
Adams  in  the  hands  of  Mitchell,  assignee..  The  orator  has 
proceeded  in  the  same  manner  with  his  debt  against  Alden  J. 
Adams,  but  the  attachment  in  his  case  is  subsequent  to  Quin- 
b/s.  He  claims  that  he  is  an  individnal  creditor  of  Alden  J. 
Adams,  and  that,  as  such,  he  is  entitled  to  have  his  debt  sat- 
isfied out  of  the  individual  property  of  the  debtor,  in  prefer- 
ence to  Quinby,  who  is  a  partnership  creditor,  and  has  brought 
this  bill  to  have  the  application  of  the  dividend  to  Quinby 's 
debt  restrained,  and  the  application  of  it  to  his  debt  decreed. 

The  defendant  Quinby  insists  that  the  dividend  represents 
Alden  J.  Adams's  share  in  the  partnership  assets,  as  to  which 
the  orator  is  not  entitled  to  any  priority ;  that  he  is  entitled 
to  precedence  because  of  the  priority  of  his  attachment ;  and 
that  the  fund  is  not  so  before  this  Court  that  it  can  be  mar- 
shalled here.  The  orator  urges  against  the  defendant's  claim 
of  priority  of  attachment,  that  no  attachment  of  the  dividend 
in  the  hands  of  the  assignee,  on  process  out  of  the  State 
Court,  could  be  made. 

That  the  dividend  was  not  attachable  on  process  from 
the  State  Courts  would  seem  to  be  quite  clear.  While  in  the 
hands  of  the  assignee,  it  would  be  a  part  of  the  estate  of  the 
bankrupt  in  the  custody  of  the  Court.  It  would  not  be  the 
property  of  the  debtor,  but  would  only  be  property  that 
would  become  his  when  he  should  get  it.  He  could  not  main- 
tain any  suit  against  the  assignee  for  it,  nor  obtain  it  by  any 
legal  process  other  than  by  application  to  the  District  Court 
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having  control  of  the  fnnd,  as  a  partj  to  the  proceedings  is 
that  Court.  Money  in  the  hands  of  a  disbursing  office  of  the 
United  States,  due  to  a  private  person,  cannot  be  attached  on 
process  against  such  person  out  of  a  State  Court,  because  the 
^oney  will  not  be  his,  bnt  will  remain  the  property  of  the 
United  States,  nntil  it  is  paid  to  him.  {Biu)hanan  v.  Alexan- 
der ^  4  JBow.^  20.)  Neither  can  any  fund  be  so  attached  that 
is  so  situated  that  the  debtor  in  the  process  is  not  entitled  to 
sue  for  and  recover  it.  {McLa/icgJdin  v.  Swann^  18  How^ 
217 ;  Oaeeett  v.  Chroutj  4  Met.^  486.)  These  reasons  are  ap- 
plicable to  a  dividend  in  the  hands  of  an  assignee.  {Colby  t. 
CoaUs,  6  Cueh.,  558 ;  CappeU  v.  SmiUi,  4  T.  B.,  312,  and 
Orant  v.  Hawding^  in  note;  In  re  Bridgman^  2  Nat.  Bank 
Beg,^  252.)  The  order  of  the  District  Court  would  be,  that 
the  dividend  be  paid  to  Alden  J.  Adams ;  and  there  would 
not  appear  to  be  any  tenable  ground  on  which  any  other 
Court  or  oiBcer  could  order  it  paid  to  any  one  else,  or  order 
that  payment  to  another  should  be  payment  to  him  or  answer 
the  effect  of  the  order.  And,  if  the  attachments  were  both 
wholly  inoperative,  as  the  orator  claims  and  it  seems  they  are, 
there  is  no  ground  left  for  making  the  plaintiff  in  the  first 
attachment,  or  the  attaching  oflScers,  parties  here.  Payment 
of  the  dividend  to  them  by  the  assignee,  on  such  process, 
would  be  no  more  than  payment  to  them  or  any  one  else 
without  process,  and  he  would  remain  subject  to  the  order  to 
pay  to  Alden  J.  Adams,  the  same  as  before,  and  no  interpo- 
sition through  this  Court  would  make  his  liability  any  greater 
or  different.  And,  if  the  process  of  the  State  Court  would 
have  any  validity  or  effect  in  attaching  the  dividend,  there  is 
another  reason  why  they  should  not  be  proceeded  against  in 
this  manner  here.  The  Kevised  Statutes  of  the  United  States 
provide  {nee.  T20,)  that  writs  of  injunction  shall  not  be  granted 
by  any  United  States  Court  to  restrain  proceedings  in  a  State 
Court,  except  where  authorized  by  a  law  relating  to  proceed- 
ings in  bankruptcy.  The  express  authority  to  restrain  such 
proceedings  in  the  bankrupt  law  extends  only  to  suits  against 
the  bankrupt  himself.     {Bev.  Stat.  U.  S.y  sec.  6,106.)    The 
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implied  authority  would  extend  only  to  proceedings  to  realize 
the  afisets  and  bring  them  into  the  custody  of  the  bankruptcy 
court  {Id.j  aec.  4,972.)  This  dividend  is  a  part  of  the  bank- 
rupt estate  of  Union  Adams,  but  this  suit  has  no  reference  to 
it  as  such,  but  only  as  a  part  of  the  property  of  Alden  J. 
Adams.     {Peck  v.  JennesSy  7  Saw.y  612.) 

It  is  argued,  for  the  orator,  that  the  jurisdiction  given  to 
the  CSrcnit  Courts  in  bankruptcy  matters  warrants  proceeding 
in  this  manner  against  this  fund.  This  jurisdiction  is  given 
by  sections  4,979  and  4,986  of  the  Eevised  Statutes.  The 
provisions  of  the  former  section  evidently  relate  to  actions 
for  the  recovery,  defence,  or  ascertainment,  of  the  estate  of 
the  bankrupt  for  his  creditors,  {Labhrop  v.  Drake^  91  U.  A", 
516 ;  Burbank  v.  Bigdow^  92  U.  /SI,  179 ;)  and  those  of  the 
latter  section  to  the  review  of  decisions  upon  questions  that 
have  arisen  in  the  course  of  the  proceedings  in  the  District 
Court.  {In  re  Alexander^  3  Nat  Bank,  Reg.y  quarto^  6 ; 
Morga/n  v.  Thomhillj  11  Wall.y  65.)  This  is  not  a  case  of 
either  class,  as  is  apparent  from  the  reasons  before  stated ; 
aud  this  Conrt  has  not  any  fund,  as  such,  before  it,  or  in  cus- 
tody, as  it  would  have  if  it  were  administering  upon  the  bank- 
rapt  estate,  nor  on  account  of  any  other  proceedings  of  its 
own,  as  the  Court  in  Burbank  v.  Bigelow  had,  by  the  ap- 
pointment of  a  receiver. 

Still,  the  parties  are  residents  of  different  States,  and  the 
amount  in  controversy  is  more  than  five  hundred  dollars,  so 
that  this  Court  has  jurisdiction  of  the  parties  and  of  the  cause 
of  action,  if  there  is  any  ground  for  relief.  It  is,  doubtless, 
true,  that,  by  the  law  of  New  York,  where  this  partnership 
was  and  these  transactions  took  place,  individual  creditors 
liave  a  preference,  as  to  individual  property,  over  firm  cred- 
itors, (8  Kent 8  Comm.^  65 ;  Mv/rray  v.  Murray^  5  Johns.  Ch. 
-ff-j  60 ;)  although  the  law  may  be  different  in  some  other 
places.  (BardweU  v.  Perry,  19  F^.,  292.)  But,  whether  the 
orator  has  such  paramount  lien  or  not  does  not  seem  to  be 
"^ery  material  to  the  decision  here,  for,  the  defendants  are  not 
asserting  any  lien  that  the  orator  is  bound  to  take  notice  of. 
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or  that  can  affect  his  rights  in  an j  degree,  according  to  bk 
own  argnment.  If  the  defendants  were  about  to  dispose  of 
individaal  property,  by  creating  a  lien  upon  it  which  would 
be  good  bnt  for  the  orator's  paramonnt  eqnity,  there  would 
be  occasion  for  him  to  assert  his  equity.  Till  then  he  has  do 
ground  to  complain. 

The  assignee,  holding  the  dividend  ordered  to  be  paid  to 
Alden  J.  Adams,  and  the  creditor  of  Alden,  are  both  before 
the  Court,  and,  if  there  were  grounds  for  it,  the  diyidends 
should  be  taken  to  pay  his  debt.  He  is  not  a  party  to  this 
suit,  but  should  be,  if  his  property  and  rights  are  to  be  adju- 
dicated upon  in  it.  If  that  lack  could  be  supplied,  then  the 
question  would  remain,  whether  a  Court  of  equity  could  grant 
the  relief.  A  bill  for  the  purpose  of  appropriating  the  divi- 
dend to  the  debt  would  be,  in  effect,  an  action  at  law,  (  Wtbm 
V.  Koontz^  7  Crcmchy  202 ;)  and,  if  the  dividend  could  not  be 
reached  at  law,  there  is  no  good  reason  apparent  why  it  could 
be  by  such  a  bill.  There  is  no  relief  about  the  dividend  which 
a  Court  of  equity  could  furnish  to  any  party,  that  a  Conrt  of 
law  could  not.  The  fund  is  subject  to  the  order  of  the  Dta- 
trict  Court,  and  neither  could  interfere  with  thai  There 
must  be  some  ground  for  equitable  relief,  in  reaching  the 
property  of  the  debtor,  before  a  bill  will  lie,  in  soch  a  caw. 
{Public  Works  v.  Columbia  GoUege,  17  WaU.,  621.)  There 
does  not  appear  to  be  any  ground  on  which  the  bill  can  be 
sustained. 

Let  there  be  a  decree  dismissing  the  biU  of  complaint, 
with  costs  to  such  defendants  as  have  answered  the  bill. 

8,  Sidney  Smithy  for  the  plaintiff. 

Isaiah  T,  Williams,  for  the  defendants. 
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The  Kbtstone  Bbidgb  Company 

vs. 
Jameb  H.  BsnroN.    In  Equity. 

This  statement:  "FaDds  for  the  payment  of  this  note  at  maturity  have  been 
placed  in  my  hands,  as  trustee,"  written  across  the  face  of  a  promissory  note, 
and  signed  by  the  defendant,  such  note  having  been  made  by  a  party  for 
whom  the  plaintiff  built  a  bridge,  and  the  bridge  having  been  delivered  by 
the  plaintiff  to  each  party  on  the  faith  of  the  signing  of  sach  statement,  held, 
to  make  the  defenduit  liable  for  the  fall  amount  of  the  note,  although  he  had 
not  such  funds  when  he  signed  said  statement,  and  the  phLintiff  knew  it. 

(Before  Whsklbe,  J.,  Southern  District  of  New  York,  January  20th,  1880.) 

Whbeleb,  J.  The  orator  built  a  bridge  across  the  Mis- 
sissippi Riyer,  at  St.  Louis,  for  the  Illinois  and  St.  Louis 
Bridge  Company,  in  which  the  defendant  was  interested,  and 
of  which  he  was  treasurer.  After  the  bridge  was  completed, 
but  while  it  was  still  in  the  possession  of  the  orator,  the  Illi- 
nois  and  St.  Louis  Bridge  Company  executed  its  promissory 
note  for  $51,510  95,  payable  in  ten  months  after  date,  to  its 
own  order,  at  the  Bank  of  Commerce  in  New  York.  Al- 
though the  defendant  at  that  time  had  not  funds  in  his 
hands,  as  trustee,  or  otherwise,  for  the  payment  of  the  note, 
which  the  orator  knew,  it  was  arranged  between  him  and  the 
Illinois  and  St.  Louis  Bridge  Company,  that  he  should  receive 
the  tolls  of  the  bridge  for  that  purpose,  which  they  thought 
would  be  sufficient  to  pay  it ;  and  a  statement,  written  across 
the  face  of  the  note,  in  these  words:  "Funds  for  the  pay- 
ment of  this  note  at  maturity  have  been  placed  in  my  hands, 
88  trustee,"  was  signed  by  the  defendant,  to  induce  the  orator 
to  accept  the  note  and  deliver  up  the  bridge.  The  note  was 
endorsed  by  the  Illinois  and  St.  Louis  Bridge  Company  and 
delivered  to  the  orator.  The  note  was  equal  in  amount  to 
the  balance  due  the  orator  for  building  the  bridge.    The 
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orator  took  the  note  and  delivered  np  the  bridge,  and  the  de- 
fendant received  the  tolls  of  the  bridge.  All  tolls  received 
by  the  defendant  have  been  applied  to  the  payment  of  the 
note,  but  they  were  not  sufficient  to  pay  it,  and  there  is  a 
large  balance  still  dae  upon  it.  This  suit  is  brought  to  compel 
payment.  The  defendant  claims,  that,  in  view  of  the  cir- 
cumstances, the  true  meaning  of  the  statement  signed  by  the 
defendant  is,  that  some  funds  for  the  payment  of  the  note 
had  been  placed  in  his  hands,  and  that  the  extent  of  his  obli- 
gation thereby  assumed  was,  that  he  should  apply  to  its  pay- 
ment what  funds  he  so  had,  and  that,  if  the  statement  means 
more  than  that,  the  undertaking  beyond  that  is  without  con- 
sideration. The  orator  insists  that  the  statement  signifies 
that  funds  sufficient  for  the  payment  of  the  note  are  in  his 
hands,  and  implies  an  undertaking  that  he  will  apply  them  to 
its  payment,  all  amounting  to  an  obligation  to  have  funds  and 
pay  the  note  at  maturity,  which  could  be  discharged  only  by 
payment  of  the  note,  and  that  evidence  of  a  lack  of  funds 
placed  in  his  hands  is  contrary  to  his  agreement  and  not  ad- 
missible. 

The  entire  want  of  consideration  for  an  agreement  may 
always,  between  the  original  parties  to  it,  be  shown,  for,  it 
would  not  add  to  or  vary  a  contract,  but  show  that  there  waa 
none.  As  this  note  was  given  upon  a  pre-ezisting  debt  of  the 
Illinois  and  St.  Louis  Bridge  Company,  if,  by  the  law  where 
made,  it  would  not  discharge  or  affect  the  debt,  proof  of  that 
fact  might  show  a  want  of  consideration  as  to  the  defendant, 
unless  there  was  a  new  consideration.  The  proof,  however, 
shows  the  delivery  up  of  the  bridge  on  which  the  debt  was 
due ;  and  this  was  an  ample  consideration,  in  which  the  de- 
fendant participated.  There  are  many  cases  in  which  persons 
who  are  not  parties  to  notes  as  written,  but  become  so  by 
putting  their  names  upon  them  in  blank,  indicating  authority 
to  the  holder  to  fill  the  blank,  have  been  permitted  to  fihoir 
the  intention  of  the  parties ;  and  where  persons  who  have 
become  parties  by  signing  an  undertaking  written  out  in  fall 
are  permitted  to  show  the  circumstances  under  which  it  was 
done,  to  place  the  transaction  in  its  true  light.    {Good  v. 
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Martin^  96  U,  S.y  90.)    This  case  is  not  one  of  the  former 
daflSy  for,  it  is  apparent  that  the  defendant  wrote  what  he 
intended  to  sign,  and  left  no  blank  to  be  filled.     Under  the 
rule  as  to  the  latter  class,  the  evidence  ais  to  circumstances  is 
proper  to  be  considered,  to  enable  the  Court  to  see  the  trans- 
action as  the  parties  saw  it.    When  this  evidence  is  viewed, 
the  interpretation  of  the  defendant's  undertaking  is  not 
doubtfuL     The  orator  would  not  rely  upon  the  tolls,  as  thej 
should  come  to  the  defendant's  hands,  for  the  payment  of  the 
note,  and  the  defendant  executed  this  instrument,    ^^  Funds 
for  the  payment  of  the  note,"  mnst  be  taken  as  signifying 
funds  for  the  payment  of  the  whole  note.    The  defendant 
agreed  that  he  had  the  funds  for  that  payment,  which  was  an 
agreement,  in  effect,  that  he  might  be  treated  as  if  he  had, 
whether  he  had  or  not.    He  became  situated  like  a  receiptor 
of  property  as  if  it  were  attached,  when  there  was  none,  or  a 
person  who  has  acknowledged  the  receipt  and  holding  of 
property  for  some  purpose  otherwise,  when  none  has  been 
received  ;  each  of  whom  is  held  bound  by  the  terms  of  the 
receipt  or  acknowledgment.  {Harman  v.  Anderson^  2  Catnp.j 
243 ;  Sionwrd  v.  Dunhm^  Id.^  844 ;  Lyinan  v.  Lyman^  11 
J/iw.,  817 ;    Chapman  v.  Searle^  8  Pick,^  38.)     If  he  had 
fnnds  in  his  hands  for  the  payment  of  the  note  at  maturity, 
a  Court  of  equity  would  charge  him  with  the  payment  of  the 
amount  of  the  note.    He  agreed  that  he  had  such  funds,  the 
orator  took  the  note  on  faith  in  that  agreement,  and  he  must 
stand  now,  as  if  he  had  them,  charged  with  the  payment  of 
the  note.    Ko  account  of  the  funds  is  necessary  to  be  taken, 
for,  he  is  to  be  charged  with  the  amount  due  on  the  note, 
which  can,  apparently,  be  ascertained  by  mere  computation. 

Let  there  be  a  decree  for  the  payment,  by  the  defendant 
to  the  orator,  of  the  amount  due  on  the  note,  to  be  ascer- 
tained by  reference  to  a  master,  if  necessary,  with  costs, 
within  twenty  days  after  the  filing  of  the  decree,  and  for  exe- 
cution in  case  of  any  default  in  making  such  payment. 

Man  (&  ParsonSy  for  the  plaintiff. 

Traetfy  Olmstead  dk  Tracy ^  for  the  defendant. 
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Joseph  Selioman  and  othebs 

vs. 

Lawrence  Wells  and  Edward  Morgan.    In  Equht. 

K.,  haying  no  iimds  in  the  hands  of  B.,  drew  three  dnfU  on  B.,  and  negotiitid 
them  to  the  plaintifi.  Before  they  were  accepted  by  B.,  K.  deHreredte 
M.,  the  tLgemt  of  K,  funds  towards  meeting  the  drafts,  which  M.  frin- 
mitted  to  B.  B.  then  accepted  two  of  the  drafts,  and  paid  them,  hot  did  aot 
accept  the  third.  The  remainder  of  the  fands  was  not  enough  to  pay  tbt 
thh*d.  The  plaintiffs  claimed  the  ftmds  in  the  hands  of  B.,  while  &  bad 
them.  Afterwards,  E.  was  adjudged  a  hankrapt,  and  the  defendants  heessM 
his  trustees  in  baokraptcy.  B.  delivered  to  them  each  remainder  of  tka 
fonds.    The  plaintiffs  brongbt  this  salt  to  recover  each  snm:  MM, 

(1.)  The  money  haying  been  placed  in  the  hands  of  B.  expressly  to  proTids  for 
the  drafts,  and  having  been  claimed  by  the  plaintiffs,  while  it  was  b  tbs 
hands  of  B.,  and  before  tiie  bankruptcy  proceedings,  the  plaintiffii  were  tuA- 
tied  to  it; 

(2.)  The  defendants  acquired  no  greater  right  to  the  money  than  R  had  to  ik 

(Before  Wbbxub,  J.,  Southern  IMstriot  of  New  York,  January  20th,  1880.) 

Wheeler,  J.  Kaufman  &  Co.,  bankers  at  New  T«ik, 
drew  three  drafts,  of  25,000  francs  each,  a  few  days  apaiiy  on 
the  Easier  Bank  Yerein,  at  Basle,  Switzerland,  where  they 
had  no  funds,  at  sixty  days  each,  payable  to  their  own  order, 
and  negotiated  them  severally  to  the  orators,  who  presented 
them  for  acceptance.  After  the  first  two  had  been  so  pre- 
sented, and  before  the  bank  knew  of  the  third,  the  baok, 
through  its  agents,  Alfred  Merian  &  Co.,  bankers  at  l^ew 
York,  called  upon  Kaufman  &  Co.  to  provide  funds  to  meet 
the  two  drafts,  whereupon  they  delivered  to  Merian  &  Co. 
14,500  dollars,  in  gold,  to  meet  the  three  drafts,  wlueh 
Merian  &  Co.  received  for  that  purpose  and  transmitted  to 
the  Basler  Bank  Yerein.  The  bank  then  accepted  the  two 
drafts  and  paid  them,  which,  with  charges,  amounted  to 
$10,139  81,  leaving  $4,860  19  towards  the  other,  but  not  Boffi- 
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cient  to  pay  it,  and  refused  to  accept  or  pay  the  other. 
Kaufman  &  Co.  were  adjudged  bankrupts,  and  the  orator, 
Joseph  Seligman,  and  the  defendants,  became  trustees  of 
their  estate  in  bankruptcy,  and,  on  the  demand  of  the  de- 
fendants, the  bank  transmitted  and  delivered  to  them  the  sum 
of  $4,360  19,  gold,  against  the  claim  of  the  orators.  This 
bill  is  brought  to  recover  that  sum. 

That  a  check  drawn  against  a  fund  does  not,  of  itself, 
operate  as  an  assignment  of  the  fund  or  any  part  of  it,  so  as 
to  vest  any  right  to  it  in  the  holder  of  the  check,  before  ac- 
ceptance, either  at  law  or  in  equity,  is  well  enough  settled^ 
both  on  principle  and  by  authority.     {Bank  of  Republic  v. 
MiUcbrdy  10  Wall.,  152 ;  EoseniJial  v.  Mastin  Banky  ante,  p. 
318.)    Here,  the  checks  were  not  drawn  against  any  funds  in 
the  hands  of  the  drawees,  but  the  money  was  placed  in  the 
hands  of  the  drawees  expressly  to  provide  for  the  checks. 
They  were  not  legally  bound  to  receive  the  funds  for  that 
purpose,  or  to  accept  or  pay  the  drafts,  unless  they  chose  to 
do  80.     (  Williams  v.  EvereU,  14  East,  582.)    They  did  not, 
however,  refuse  to  receive  the  funds  for  that  purpose,  as  the 
defendants  in   Williams  v.  Everett  did,  but  received  them 
with  full  knowledge  of  the  purpose,  and  without  objection 
or  protest.     This  sum  was  set  apart  and  appropriated  by  the 
bankrupts,  before  bankruptcy,  for  the  holder  of  the  checks, 
and  was  in  the  hands  of  the  Easier  Bank  Yerein  for  that  pur- 
pose, and  was  claimed  by  the  holders  of  the  check,  while  it 
was  there  for  that  purpose,  and  while  they  had  the  right  to  it, 
and  before  bankruptcy  proceedings  were  commenced.    This 
case  is  like  De  Bemales  v.  FuUer,  (14  East,  590,  note  o,)  where 
it  was  ruled  at  the  trial,  before  Lord  EUenborough,  C.  J.,  that 
money  paid  in  to  the   defendants,  to  take  up  a  particular 
bill,  eonld  not  be  recovered  by  the  holder,  for  want  of  privity ; 
but,  afterwards,  a  rule  for  a  new  trial  was  made  absolute,  after 
much  discussion  by  the  Court,  because  it  appeared  that  the 
money  was  paid  into  the  defendants'  house  for  the  specific 
purpose,  declared  at  the  time,  of  taking  up  that  bill,  which 
purpose  was  not  directly  repudiated  till  afterwards,  and  the 
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plaintiff  finally  recoviered.  {De  Bemales  v.  FuUer^  2  Clownp., 
426.)  That  case  is  not  contrary  to  Williams  v.  UoereU^  or 
Bank  qf  Bepublic  v.  Millard^  or  cases  elsewhere,  holding  that 
drawing  and  delivering  a  check  is  no  assignment  of  the  fond. 
And)  on  principle,  it  wonld  seem,  that,  when  Kaufman  & 
Co.  directed  the  Easier  Bank  Verein  to  pay  money  to  the  ora- 
tors, which  wonld  include  a  direction  to  the  orators  to  reeeiye 
it,  and  had  been  paid  by  the  orators  for  the  right  to  receive 
it,  and  then  sent  the  money  to  be  paid,  and  it  was  received 
for  the  purpose  of  making  the  payment,  the  orators  would 
have  a  right  to  the  money,  on  calling  for  it  while  it  was  there. 

As  the  orators  were  entitled  to  the  money  in  the  hands  of 
the  bank,  they  have  a  right  to  follow  it  into  the  hands  of  the 
defendants,  who,  in  receiving  it,  acquired  no  greater  right 
than  the  bank  had. 

It  is  ordered  that  a  decree  be  entered  for  the  payment  by 
the  defendants  to  the  orators,  of  the  sum  of  4,360  dollars 
and  19  cents,  gold,  received  by  the  defendants  from  the  Baa> 
ler  Bank  Verein,  with  costs. 

George  W.  Sareriy  for  the  plaintiffs. 

Siegmund  JSpingamy  for  the  defendants. 


FsEDBBIOK   W.   MUSEB  AND  0THEB8 
VS. 

Alexander  Holland,  Treasurer  of  the  Amerioan  £xfb00 

Company. 

M.  delivered  to  an  Express  Company,  for  transportation,  a  tmnk,  with  eootfn^ 
of  tbe  yalne  of  $4,172,  taking  a  receipt  exempting  the  company  from  lo*  v 
fire  and  from  liability  beyond  $50,  "  at  which  tun  said  property  U  hereby 
rained,  unless  the  just  and  true  yalne  thereof  is  stated  herrin.*    The  fi^ 
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of  the  tmnk  aod  oontento  was  not  stated  in  the  reeeipt.  Through  the  neg- 
Bgenee  of  the  employees  of  a  railroad  company  employed  by  the  Express 
Company  to  transport  the  property,  it  was  destroyed  by  fire.  In  a  suit  by  M. 
against  the  Express  Company,  for  the  value  of  the  property :     Held, 

(1.)  Common  carriers  cannot  exonerate  themselTes  from  liability  for  the  negli- 
gence af  their  own  agents ; 

(2.)  The  Express  Company  is  liable  notwithstanding  the  stipnlation  against  lia- 
bility by  fire ; 

(8.)  The  limitation  of  the  liability  to  $50  is  binding  npon  M.,  as  a  reasonable 
oondition ; 

(4.)  The  Express  Company  is  liable  for  $50,  and  for  no  more. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  January  24tb,  1880.) 

Wallace,  J.  The  plaintifEs  delivered  to  the  American 
ExpresB  Company,  at  Syracuse,  N.  T.,  a  trunk,  with  contents 
of  the  value  of  $4,172,  for  transportation  to  New  York  city, 
taking  a  receipt,  which,  among  other  stipulations,  contained 
those  reading  as  follows :  "  This  company  is  not  to  be  held 
liable  for  any  loss  or  damage  by  fire,  *  *  *  nor,  in  any  event, 
shall  this  company  be  held  liable  or  responsible,  nor  shall  any 
demand  be  made  upon  them,  beyond  the  sum  of  fifty  dollars, 
at  which  sum  said  property  is  hereby  valued,  unless  the  just 
and  true  value  thereof  is  stated  herein."  The  value  of  the 
tmnk  and  contents  was  not  stated  in  the  receipt,  and  no  evi- 
dence was  given  to  show  that  the  agents  of  the  defendant 
knew  the  value  of  the  property.  Through  the  negligence  of 
the  employees  of  the  New  York  Centra]  and  Hudson  Eiver 
Railroad  Company,  which  corporation  was  employed  by  the 
defendant  to  transport  the  property  in  question,  the  car  in 
which  the  Express  Company  shipped  the  property  for  trans- 
portation to  New  York  city  was  thrown  from  the  track,  and 
a  fire  ensued,  which  destroyed  the  plaintiffs  trunk  and  con- 
tents. The  question  now  is,  whether  the  defendant  is  relieved 
from  responsibility  by  reason  of  the  stipulation  in  the  receipt, 
or,  if  not  wholly  absolved,  whether  it  is  liable  for  more  than 
fifty  dollars. 

It  will  not  be  profitable  to  review  the  authorities  which 
consider  the  right  of  common  carriers  to  limit  or  modify 
their  common  law  liabilities  by  notices  or  special  contracts. 
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It  is  the  settled  law  in  the  Federal  Courts,  that  common  car- 
riers cannot  relieve  themselves  from  liability  for  negligwice, 
either  by  notice  or  by  special  contract,  though  they  may,  by 
contract  with  the  shipper,  stipulate  for  such  a  reasonable  modi- 
fication of  their  common  law  liability  as  is  not  inconsifiteDt 
with  their  essential  duties  to  the  public.  They  cannot,  there- 
fore, exonerate  themselves  from  liability  for  the  n^ligenceof 
their  own  agents,  but  may  from  the'  acts  or  misconduct  of 
persons  over  whom  they  have  no  authority  or  control,  actual 
or  legal.  {York  Co.  v.  Central  Railroad^  3  WaUace^  107; 
Railroad  Co.  v.  Lochwood^  17  Wallace^  357 ;  Bardc  of  Ken- 
tuchy  V.  Adams  Eaypreaa  Co.,  98  JJ.  xSl,  174.) 

The  plaintiffs'  property  was  destroyed  by  the  negligence 
of  the  railroad  company,  the  agent  of  the  defendant,  and  the 
defendant  is,  therefore,  liable,  notwithstanding  the  stipulation 
against  liability  for  fire. 

The  precise  question  presented  under  the  stipulation  limit- 
ing the  defendant's  liability  to  fifty  dollars,  in  the  absence  of 
a  statement  of  the  real  value  in  the  receipt,  was  decided  in 
Berry  v.  Dirismore,  where,  at  nisipriuSj  I  held  such  a  stipn- 
lation  valid.  After  a  more  careful  consideration  of  the  qnes- 
tion  than  I  was  then  able  to  give,  I  am  confirmed  in  the  con- 
clusion then  reached.  The  case  of  SbpJdns  v.  WestcoUy  (6 
RlcUchf.  C.  C.  R.y  64,)  which  was  not  then  called  to  my  atten- 
tion, is  a  controlling  authority  in  this  Circuit,  and  deddea 
that  such  a  limitation  is  binding  upon  the  shipper.  To  the 
same  effect  are  Belger  v.  Dinemore,  (51  Jf.  T.y  166 ;)  Jfagnin 
V.  Dmsmare,  (62  N.  Y.,  35,  and  70  N.  Y,  410 ;)  and  KirHand 
V.  Binemore,  (62  iV.  Y,  171.) 

The  right  of  a  carrier  to  exact  fair  information  as  to  the 
value  of  property  confided  to  his  care  has  always  been  recog- 
nized, lie  has  the  right  to  insist  that  his  compensation  be 
measured  by  his  risk,  and,  obviously,  the  degree  of  care  which 
he  will  exercise  will  measurably  depend  upon  the  extent  of 
the  responsibility  he  may  incur.  "While  it  is  not  primarily 
the  duty  of  the  shipper  to  inform  the  carrier  of  the  natnie  or 
value  of  the  contents  of  the  parcel  sent,  the  carrier  haa  the 
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right  to  make  inquiry  and  receive  a  true  answer ;  and  any 
concealment  on  the  part  of  the  shipper,  intended  to  mislead 
the  carrier  as  to  the  character  or  valne  of  the  property,  and 
which  does  mislead,  is  a  fraud,  which  absolves  the  carrier 
from  responsibility.  {SewaU  v.  AUen^  6  Wend.^  335 ;  Phillips 
V.  Earlej  8  Pick.^  182 ;  Brooke  v.  Pickwick,  4  Bing.^  218 ; 
Riley  V.  Home,  5  Bing,,  21 7;  Sleat  v.  Fogg,  5  B.  (6  Aid,, 
342 ;  Cfwich  v.  Z.  cfe  Jff,  W.  Railway,  14  C.  B.,  255.) 

The  question  has  generally  arisen  in  cases  where  the  car- 
rier sought  to  protect  himself  under  the  terms  of  a  general 
notice  or  regulation  requiring  the  shipper  to  state  the  value 
or  character  of  the  property,  and,  when  the  notice  or  regula- 
tion was  brought  to  the  knowledge  of  the  shipper,  the  carrier 
was  protected  by  it.  How  much  stronger  is  the  case  when, 
as  here,  the  shipper  enters  into  a  contract,  by  which  he  agrees 
that  the  property  shall  be  valued  at  fifty  dollars,  in  the 
absence  of  specific  statement  of  the  real  value.  In  Express 
Go.  V.  CddweU,  (21  Wall.,  264,)  a  clause  in  a  contract  reliev- 
ing the  carrier  from  liability  for  any  loss  or  damage  to  a 
package  whatever,  unless  daim  should  be  made  therefor 
within  a  limited  time,  was  sustained,  as  a  reasonable  condi- 
tion. The  stipulation  in  the  present  case  is  plainly  as  reason- 
able as  was  that  in  jExpress  Co.  v.  Caldtoell.  In  effect,  it  exacts 
from  the  shipper  only  that  fair  information  of  the  extent  of 
the  carrier's  risk  to  which  he  is  entitled. 

Upon  the  argument,  it  was  contended,  that  this  stipulation 
could  not  shield  the  carrier  from  the  consequences  of  his  own 
misfeasance.  Undoubtedly,  a  carrier  may  so  conduct  himself 
with  property  entrusted  to  him  as  to  divest  himself  of  the 
character  of  a  carrier.  In  such  case,  his  contract  would  not 
protect  him.    This  is  not  such  a  case. 

Judgment  is  rendered  for  the  plaintiff,  for  $50,  with  inter- 
est from  January  3d,  1879. 


J).  M.  Porter,  for  the  plaintiffs. 
ffamiUon  Cole,  for  the  defendant. 
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William  H.  Gebhard 

vs. 

The  Canada  Southern  Railway  Company. 

Bonds  were  execated  and  issaed  in  Canada,  by  a  railway  company,  for  the  pay- 
ment of  money  and  interest  thereon,  secured  by  mortgage.  By  their  terms, 
they  were  payable  at  the  city  of  New  York.  Subsequently,  an  Act  wis  ptacd 
by  the  Parliament  of  the  Dominion  of  Canada,  authorizing  the  eompiBj  to 
issue  new  bonds,  in  substitntion,  bearing  a  lower  rate  of  interest,  and  dedir- 
ing  that  the  assent  of  the  holders  of  the  old  bonds  should  be  deemed  to  hsre 
been  given  to  the  substitution.  The  plaintiff  did  not,  in  fact,  assent,  tad  ned 
the  company  to  recoyer  the  interesi  on  the  old  bonds  held  by  him :  BeU,  Uut 
he  was  entitled  to  judgment. 

Such  Act  is  repugnant  to  the  fundamental  principles  of  juatico. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  January  24th,  1880.) 

Wallace,  J.  The  plaintiff  ones  upon  certain  obligstioiu 
executed  and  issued  by  the  defendant,  representing  instalm^ts 
of  interest  due  and  unpaid  upon  the  defendant's  issue  of  irsi 
mortgage  bonds.  The  case,  for  convenience,  may  be  consid- 
ered as  though  the  action  were  brought  to  recover  several  in- 
stalments of  interest  due  on  the  1st  day  of  January,  1877, 
upon  the  first  mortgage  bonds  of  the  defendant.  These  bonde 
were  executed  and  issued  in  Canada,  but,  by  their  terms,  were 
payable  at  the  city  of  New  York.  The  defendant  is  a  Cana- 
dian corporation,  and  insists,  in  defence,  that  it  is  discharged 
from  payment  of  these  bonds  by  virtue  of  an  Act  of  the  Par- 
liament of  the  Dominion  of  Canada,  passed  in  April,  1878, 
whereby  the  defendant  was  authorizal  to  issue  new  bonds 
payable  in  thirty  years,  in  substitution  of  its  first  mortgage 
bonds,  and  bearing  a  lower  rate  of  interest.  This  Act  de- 
clares that  the  assent  of  the  holders  of  the  first  mortg^ 
bonds  shall  be  deemed  to  have  been  given  to  the  substitution 
of  the  new  bonds.    The  plaintiff,  in  fact,  never  assented  to 
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the  fiubstitntion  of  the  new  bonds  in  the  place  of  the  first 
bonds. 

On  first  impression,  the  defence  seems  an  extraordinary 
one.  It  rests  npon  the  theory,  that,  the  original  bonds,  hav- 
ing been  issned  in  Canada,  are  contracts  controlled,  as  respects 
the  obligation  and  its  discharge,  by  the  law  of  Canada,  and 
that  the  Canadian  Parliament,  in  the  exercise  of  its  unlimited 
powers,  has  discharged  or  modified  the  obligation  of  the  con- 
tract, and  that,  even  thongh  this  be  an  arbitrary  or  nnjust  act, 
it  is  condnsive  npon  the  rights  of  the  parties. 

Several  general  propositions,  applicable  to  the  case,  are ' 
elementary.  The  law  of  the  place  of  the  contract  determines 
the  nature,  the  obligation,  and  interpretation  of  the  contract. 
Bnt,  when  the  contract  is  to  be  performed  in  a  different  place 
from  that  in  which  it  is  made,  the  law  of  the  place  of  perform- 
ance, in  conformity  to  the  presnmed  intention  of  the  parties, 
determines  the  nature,  obligation  and  interpretation  of  the  con- 
tract A  defence  or  discharge,  good  by  the  law  of  the  place 
of  the  contract,  is  good  wherever  the  contract  is  sought  to  be 
enforced;  bnt,  when  the  place  of  performance  is  not  the  place 
where  the  contract  was  made,  the  defence  or  discharge  is  valid 
or  invalid  according  to  the  law  of  the  place  of  performance. 
The  doctrine,  that  a  defence  or  discharge  good  by  the  law. of 
the  place  of  the  contract  is  good  everywhere,  is  subject  to 
several  qualifications,  one  of  which  is,  that  a  discharge  or  de- 
fence must  not  be  of  such  character  that  it  would  conflict 
with  the  duty  of  the  State  where  it  is  sought  to  be  enforced, 
towards  its  own  citizens,  to  recognize  it.  The  laws  of  a  State 
have  no  extra-territorial  vigor,  and  are  enforced  by  other 
States  only  upon  considerations  of  comity,  and  these  always 
yield  to  those  higher  considerations  which  demand  of  every 
State  the  protection  of  its  own  citizens  against  the  unwar- 
rantable acts  of  a  foreign  sovereignty.  These  familiar  general 
propositions  require  no  citation  from  the  authorities  to  sup- 
port them.     Applying  them  here,  the  defence  cannot  suc- 

Bd. 

The  plaintiff  sues  upon  a  contract  which  was  made  in  Can- 
Vol.  XVn.— 27 
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tda,  but  was  to  be  performed  in  the  State  of  New  York,  the 
place  of  payment  being  the  place  of  performance ;  and  a  dis- 
charge of  the  oWigation,  which  derives  its  vitality  solely  from 
the  authority  of  a  foreign  sovereignty,  is  of  no  more  effect 
than  would  be  the  case  if  New  York  were  the  place  where 
the  contract  was  made.  One  of  the  most  common  instances, 
in  illustration  of  the  rule,  is  where  the  defence  of  usury  is  in- 
terposed, in  an  action  brought  here  upon  an  obligation  made 
in  a  foreign  State,  and  bearing  a  higher  rate  of  interest  than 
is  permitted  by  the  laws  of  that  State.  When  the  obligation 
is  payable  here,  the  cases  all  agree,  that  the  usury  laws  of  the 
foreign  State  have  no  application. 

Another  class  of  cases,  more  analogous  to  the  present,  be- 
cause they  involve  the  effect  of  an  ex  post /ado  diachsTge  oi 
the  obligation,  is  where  a  discharge  in  bankruptcy  has  been 
obtained  under  the  laws  of  the  State  where  the  contract  was 
made.  Such  a  discharge  is  not  a  defence  when  the  place  of 
performance  of  the  obligation  is  in  a  different  State.  The 
question  has  frequently  been  considered  by  the  Supreme 
Court  of  the  United  States,  and,  although  generally  discnssed 
in  connection  with  constitutional  questions,  it  has  been  mJed, 
with  the  concurrence  of  all  the  judges,  that,  irrespective  of 
other  considerations,  the  discharge  is  inoperative,  when  ol- 
tained  in  a  different  State  from  that  where  the  debt  was  pay- 
able, because  the  contract  and  its  obligation  cannot  be  affected 
by  the  legislation  of  other  States.  (See  opinions  of  Grier, 
Daniel,  and  Woodbury,  J  J.,  in  Cook  v.  Mcffat^  5  Haw,^  295.) 

The  decision  of  the  present  case  may  properly  rest  upon 
this  ground  alone ;  but,  if  the  obligations  in  suit  were  Cana- 
dian contracts,  the  defence  would  be  untenable.  The  Act  of 
the  Canadian  Parliament  is  an  attempt  to  impair  and  destroy 
the  obligation  of  a  contract.  Undoubtedly,  it  was  supposed, 
in  view  of  the  financial  embarrassments  of  the  defendant,  that 
the  new  obligations,  authorized  by  the  Act,  would  be  accepta- 
ble to  the  holders  of  the  original  bonds,  and  would  be  of 
equal,  if  not  of  greater,  value.  .But,  the  plaintiff  was  entitled 
to  the  money  due  by  the  terms  of  his  bonds,  and  any  legisla- 
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tive  Act  which  attempts  to  deprive  him  of  it,  by  compelling 
him  to  accept  something  different,  violates  fundamental  prin- 
ciples of  justice  and  is,  in  effect,  an  arbitrary  confiscation  of 
the  plaintiff^s  property.  Although,  by  the  theory  of  the 
British  Constitution,  Parliament  is  omnipotent,  the  jurists 
and  statesmen  of  England  have  denied  its  right  to  transcend 
the  boundaries  which  confine  the  discretion  of  Parliament 
within  the  ancient  landmarks.  When  it  was  proposed,  by 
Act  of  Parliament,  to  impair  vested  property  rights,  by  re- 
modelling the  charter  of  the  East  India  Company,  in  1783, 
the  attempt  was  denounced  by  Lord  Thurlow  and  Mr.  Pitt, 
^'as  a  total  subversion  of  the  law  and  constitution  of  the 
country ;"  and  some  of  the  greatest  jurists  and  judges  of  Eng- 
land have  declared  that  an  Act  of  Parliament  against  common 
right  and  natural  equity  is  void.  {Angell  and  Ames  on  Cor- 
porationsj  §  767.)  In  our  own  country,  we  regard  such  Acts 
as  so  subversive  of  natural  rights  as  not  to  be  within  the  au- 
thority delegated  to  the  legislative  department  of  the  Gov- 
ernment. It  is  sometimes  supposed,  that,  because  the  Con- 
stitution of  the  United  States  prohibits  the  States  from 
pissing  such  laws,  and  is  silent  as  to  the  United  States,  the 
authority  to  pass  them  resides  in  Congress,  by  implication. 
This  is  an  erroneous  assumption.  As  is  said  by  Kelson,  J.,  in 
The  People  v.  Morris,  (13  Wend.,  328  :)  "  It  is  now  consid- 
ered an  universal  and  fundamental  proposition,  in  every  well 
regulated  and  properly  administered  Government,  whether 
embodied  in  a  constitutional  form  or  not,  that  private  prop- 
erty cannot  be  taken  for  strictly  private  purposes  at  all, 
nor  for  public  without  a  just  compensation ;  and  that  the 
obligation  of  contracts  cannot  be  abrogated  or  essentially 
impaired.  These  and  other  vested  rights  of  the  citizen  are 
held  sacred  and  inviolable,  even  against  the  plenitude  of 
power  of  the  legislative  department."  The  same  views  are 
expressed  by  the  learned  author  of  Coolexfs  Constitutional 
Limitations,  {p.  176,)  as  follows :  "  However  proper  and  pru- 
deut  it  inay  be  expressly  to  prohibit  those  things  which  are 
not  understood  to  be  within  the  proper  attributes  of  legisla- 
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tive  power,  such  prohibition  can  never  be  regarded  as  esseD- 
tial,  when  the  extent  of  the  power  apportioned  to  the  legida- 
tive  department  is  found,  upon  examination,  not  to  be  broad 
enongh  to  cover  the  obnoxions  anthority.  The  absence  of 
such  prohibition  cannot,  by  implication,  confer  power."  A 
contract  is  property.  To  destroy  it  partially  is  to  take  it,  and 
to  do  this  by  arbitrary  legislative  action  is  to  do  it  withont 
due  process  of  law.  {Sinking  Fund  Cdses^  99  J7.  8,^  746, 
747.) 

If  any  of  our  own  States  had  passed  such  an  Act  as  the 
one  under  consideration,  it  would  have  been  the  duty  of  the 
Courts  of  that  State  to  treat  it  as  an  unlawful  exercise  of 
power ;  and,  certainly,  it  cannot  be  expected  that  this  Court 
will  tolerate  legislation  by  a  foreign  State,  which  it  would 
not  sanction  if  passed  here,  and  which,  if  allowed  to  operate, 
would  seriously  prejudice  the  rights  of  a  citizen  of  this  State. 
Comity  can  ask  no  recognition  of  such  unjust  foreign  legisla- 
tion ;  and  the  case  falls  under  the  qualification  of  the  general 
rule,  which  prescribes,  that,  when  the  foreign  law  is  repug- 
nant to  the  fundamental  principles  of  the  lex  forty  it  will  be 
ignored. 

Judgment  is  ordered  for  the  plaintiff. 

John  M.  Botoere^  for  the  plaintiff. 
Joseph  H.  ChoatBy  for  the  defendant. 
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Leopold  Werthbimbe  and  others 
The  Pennsylvania  Eaileoad  Company. 

The  defendant,  a  railroad  company,  received  from  W.  goods  for  transportation 
to  Pittsburgh,  giving  W,  a  bill  of  lading  containing  a  condition  that  the  com- 
paoy  shoald  not  be  responsible  for  loss  or  damage  by  fire,  unless  it  could  be 
shown  that  sach  damage  or  loss  occnrred  through  the  negligence  or  default  of 
the  agents  of  the  company.  On  the  arrival  at  Pittsburgh  of  the  car  containing 
the  goods,  a  mob  took  possession  of  it,  and  continued  to  hold  it  against  the 
military  power  of  the  State,  and  ultimately  fired  and  destroyed  the  goods ; 
Hdd,thai  W.  must  prove  tliat  the  loss  by  fire  arose  from  the  negligence  of  the 
defendant  or  its  agents,  and  that,  in  the  absence  of  such  proof,  the  defendant 
was  not  liable  for  the  value  of  the  goods. 

(Before  Wallacs,  J.,  Southern  District  of  New  York,  January  24th,  1880.) 

Wallace,  J.  On  or  about  July  17th,  1877,  the  defend- 
ant received  from  the  plaintifEs,  at  the  city  of  New  York,  for 
transportation  to  Pittsburgh,  Penn.,  goods  of  the  value  of 
|1,710.  At  the  time  of  receiving  the  goods  the  defendant 
delivered  to  the  plaintiffs  a  bill  of  lading,  whereby  it  agreed 
to  transport  the  goods,  subject  to  severd  conditions,  among 
which  was  one  that  the  company  should  not  be  responsible 
for  loss  or  damage  by  fire,  unless  it  could  be  shown  that  such 
damage  or  loss  occurred  through  the  negligence  or  default  of 
the  agents  of  the  company.  On  the  17th  of  July  the  car 
containing  the  goods  was  dispatched  by  the  defendant  from 
Jersey  City  for  Pittsburgh,  reaching  Pittsburgh  about  one 
o'clock  A.  M.,  July  20th,  at  which  time  a  mob  took  possession 
of  the  defendant's  property,  including  the  car  in  question,  and 
held  possession  until  July  22d,  when  troops,  ordered  by  the 
Governor  of  the  State  to  aid  the  sheriff  in  re-taking  the 
property,  came  in  conflict  with  the  mob,  failed  to  dispossess 
the  mob,  and  the  mob  fired  the  property  and  thereby  de- 
stroyed it. 
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The  delivery  of  the  bill  of  lading  by  the  defendant,  and 
its  acceptance  by  the  plaintiffs  at  the  time  of  the  delivery  of 
the  goods,  must  be  deemed  to  constitute  a  contract  between 
the  parties,  with  the  conditions  contained  in  the  bill  of  lading. 
(York  Co.  V.  Central  Jiailroad  Co.^  3  Wallace,  107;  Bank 
of  Keniiwhy  v.  Adams  Express  Co.^  93  U,  xS,  174;  ^accv. 
Adams^  100  Mass.^  505 ;  McMillan  v.  Michigan  Southern  & 
If.  I.  R.  R.  Co.,  16  Michigan,  79 ;  Hopkins  v.  WedcoU,  6 
Blatchf.  C.  C.  R.y  64 ;  Eirkland  v.  Dinsmore,  63  N.  7., 
171.)  These  cases  all  hold,  that  the  shipper  who  accepts  the 
bill  of  lading  cannot  be  heard  to  allege  ignorance  of  its  terns. 
It  is  nnnecessary  to  refer  to  the  cases  where,  from  the  pecn- 
liar  circumstances  attending  the  acceptance  of  the  receipt,  as- 
sent to  its  terms  was  held  not  to  be  implied,  as  the  present 
case  is  the  ordinary  one,  where  no  peculiar  circumstance  are 
shown.  Neither  are  the  cases  in  point  which  decide  that 
assent  on  the  part  of  the  shipper  will  not  be  implied,  to  any 
conditions  which  do  not  appear  on  the  face  of  the  bill  of  lad- 
ing. Snch  was  the  case  in  Ayres  v.  The  Western  JSailmd 
Corporation,  (14  Blatchf.  C.  C.  JR.,  9,)  which  was  decided 
npon  the  authority  of  Railroad  Co.  v.  Mantifacturing  Co.j 
(16  Wall.,  318.) 

The  effect  of  the  contract  made  between  the  parties  was 
to  impose  upon  the  plaintiffs  the  burden  of  proving  that  the 
loss  of  the  goods  by  fire  arose  from  the  negligence  of  the  de* 
fendant  or  its  agents.  In  Clark  v.  Bamwdl,  (12  Hcw.^  272,) 
Mr.  Justice  Nelson  says,  that,  although  the  injury  may  have 
been  occasioned  by  one  of-  the  excepted  causes  in  the  bill  of 
lading,  yet  still  the  owners  of  the  vessel  are  responsible  if  the 
injury  "  might  have  been  avoided  by  the  exercise  of  reason- 
able skill  and  attention  on  the  part  of  the  persons  emplojed 
in  the  conveyance  of  the  goods. ^^  But,  the  onus  probandi 
then  becomes  shifted  upon  the  shipper,  to  show  the  Dili- 
gence. In  Transportation  Co.  v.  Downer,  (11  TFa^cc,M) 
the  judgment  of  the  Court  below  was  reversed,  becanse  the 
jury  were  instructed  that  it  was  incumbent  upon  the  defend- 
ant, the  carrier,  to  bring  itself  within  the  exception,  by  show- 
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ing  that  it  had  not  been  guilty  of  negligence.  Other  author- 
ities to  the  same  point  need  not  be  cited,  as  the  cases  referred 
to  are  conclusive  upon  this  Court. 

The  plaintiffs  have  not  shown  negligence  on  the  part  of 
the  defendant,  and,  therefore,  cannot  recover.  But,  irrespec- 
tive of  any  considerations  concerning  the  burden  of  proof, 
when  it  appeared,  as  it  did  here,  that  the  fire  by  which  the 
plaintiffs'  goods  were  destroyed  was  the  act  of  a  mob,  en- 
gaged in  a  struggle  with  the  military  authorities  of  the  State, 
without  anything  to  show  that  the  defendants  were  bound, 
from  the  circumstances,  to  anticipate  such  a  result,  the  defence 
was  affirmatively  established. 

The  motion  for  a  new  trial  is  denied. 


Adolph  Z.  Scmger,  for  the  plaintiffs. 
E.  -ff.  Hobinson^  for  the  defendant. 


The  Untted  States 
ANTomo  Giovanni  Auoabola. 


What  it  i0  to  "inyeigle/'  and  what  it  is  to  "hold  to  inyoluDtary  Bervice/  under 
the  Act  of  June  28d,  1874,  (18  U.  S.  Stat,  at  Large,  251,)  defined. 

An  arrangement  made  in  Italy,  which  contemplated  the  delivery  of  a  child  to 
the  defendant,  to  he  by  him  brought  to  the  United  States  for  the  purpose  of 
being  employed  there  as  a  beggar  or  a  street  musician,  the  child  being  en- 
ticed in  Italy  to  consent  to  such  arrangement,  h$ld  to  hare  been  an  inveigling 
of  the  child  in  Italy,  under  that  statute. 

An  intention  in  the  defendant,  in  bringing  the  child  to  the  United  States,  to  em- 
ploy him  as  a  beggar,  or  as  a  street  mueician,  for  his  own  profit,  if  such  em- 
ployment would  be  injurious  to  the  morals  of  the  child  and  inconsistent  with 
its  proper  care  and  education,  according  to  its  condition,  is  an  intention  to 
hold  the  child  to  involuntary  service,  althongh  the  child  consented  in  Italy  to 
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the  employment,  and  although  it  be  not  shown  that  the  child  sabseqiNDlly 
dissented,  while  under  the  control  of  the  defendant 

(Before  Blatohfobd,  Benedict  and  Choatb,  JJ.,  Sonthem  District  of  Nev 
Tork,  January  26th,  1880.) 

Blatchfobd,  J.  On  the  23d  of  June,  1874,  an  Act  was 
passed  by  Congress,  (18  TJ,  S.  Stat,  at  Large^  251,)  entitled, 
"  An  act  to  protect  persons  of  foreign  birth  against  forcible 
constraint  or  involuntary  servitude."  It  provides,  '^that 
whoever  shall  knowingly  and  wilfully  bring  into  the  United 
States,  or  the  territories  thereof,  any  person  inveigled  or 
forcibly  kidnapped  in  any  other  country,  with  intent  to  hold 
such  person  so  inveigled  or  kidnapped  in  confinement,  or  to 
any  involuntary  service,  and  whoever  shall  knowingly  and 
wilfully  sell,  or  cause  to  be  sold,  into  any  condition  of  invol- 
untary servitude,  any  other  person,  for  any  term  whatever, 
and  every  person  who  shall  knowingly  and  wilfully  hold  to  in- 
voluntary service  any  person  so  sold  and  bought,  shall  be 
deemed  guilty  of  a*  felony,  and,  on  conviction  thereof,  be  im- 
prisoned for  a  term  not  exceeding  five  years,  and  pay  a  fine 
not  exceeding  five  thousand  dollars." 

Under  this  statute,  an  indictment  was  found  in  this  Conrt 
against  the  defendant,  charging,  first,  that  he  unlawfully, 
feloniously,  knowingly,  and  wilfully,  brought  into  the  United 
States,  to  wit,  into  the  city  and  county  of  New  York,  in  the 
State  of  New  York,  one  Francesco  Libonati,  a  person  who 
had  theretofore  been  inveigled  in  the  kingdom  of  Italy,  with 
intent  to  hold  said  Libonati  in  confinement,  and  to  an  invol- 
untary service  of  begging  and  playing  on  musical  instru- 
ments. A  second  count  was  like  the  first,  substituting 
"  forcibly  kidnapped  "  for  ^'  inveigled."  A  third  count  was 
like  the  first,  substituting  "  inveigled  and  forcibly  kidnapped 
for  "inveigled."  A  fourth  count  charged  that  the  defendant 
unlawfully,  feloniously,  knowingly,  and  wiHuUy,  held  io  an 
involuntary  service  of  begging  and  of  playing  on  musical  in- 
struments, one  Francesco  Libonati,  a  person  who  had  thereto- 
fore been  unlawfully  and  knowingly  sold  by  certain  persons 
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to  the  jurors  ae  yet  unknowD,  into  a  condition  of  involuntary 
servitude,  for  a  term  of  four  years  and  six  months,  and  had 
been  theretofore,  by  the  said  Auearola,  bought  for  the  service 
and  servitude  aforesaid,  and  for  the  term  aforesaid,  of  the 
persons  aforesaid.  A  fifth  count  was  like  the  third  count, 
except  that  it  charged  the  intent  of  the  defendant  to  be  to 
hold  libonati  to  an  involuntary  service.  Two  other  indict- 
ments, with  the  same  charges,  were  found  against  the  defend- 
ant, except  that  one  of  them  related  to  a  person  named  Michele 
Quirino,  and  the  other  to  a  person  named  Qiosue  Gurieri. 
The  three  indictments  came  on  for  trial  before  this  Court, 
held  by  Judge  Benedict,  and  a  jury,  and  were  consolidated 
by  the  Court,  under  the  provision  of  section  1024  of  the  Re- 
vised Statutes,  and  one  trial  was  had  on  them  as  so  consoli- 
dated. The  jury  found  the  defendant  "guilty  of  the  several 
offences  charged  in  the  indictments."  The  defendant  now 
moves,  on  the  minutes  of  the  trial,  as  settled  by  the  judge 
who  tried  the  case,  for  a  new  trial  and  in  arrest  of  judgment, 
the  motion  being  made  at  an  exclusively  criminal  term,  held 
under  section  658  of  the  Revised  Statutes,  before  the  Circuit 
Judge  and  the  two  District  Judges  named  in  section  613  of 
the  Revised  Statutes. 

The  evidence  given  on  the  trial  showed  these  facts :  The 
defendant  arrived  in  the  city  of  New  York,  on  the  2d  of 
November,  1879,  in  a  steamer  from  Europe,  having  with  him 
seven  boys,  of  whom  the  three  persons  named  in  the  indict- 
ments were  three.  He  came  on  shore  with  the  seven  boys. 
Mr.  Jackson,  Superintendent  of  the  depot  at  Castle  Garden, 
where  he  landed,  had  a  conversation  with  him  there  immedi- 
ately after  he  landed.  Mr.  Jackson  testifies :  '^  I  asked  this 
man  if  those  children  were  with  him,  and  he  said  they  were. 
I  then  asked  his  name,  and  he  told  me  Aucarola.  I  brought 
him  up  to  the  register  desk,  and  he  registered  their  names. 
I  asked  him  where  they  were  going,  and  he  said  to  Montreal, 
to  their  relatives  there.  I  brought  them  inside  then,  and  he 
handed  me  their  passage  ticket  to  Montreal,  as  evidence  that 
they  were  going  there."    The  children  were  not  allowed  to 


426  SOUTHERN  DISTRICT  OF  NEW   YORK, 

The  United  States  v.  Aucarok. 

go  with  him.  He  was  arrested  on  the  8th  of  November.  At 
the  trial  no  evidence  was  introduced  by  the  defendant.  The 
chief  testimon J  for  the  Government  vras  that  of  the  three 
boys  named  in  the  indictment,  Quirino  being  13  yeare  old, 
and  Libonati  and  Ourieri  being  each  11  years  old. 

The  story  of  Libonati  was  this :  He  was  bom  at  Calvello, 
Italy.  His  mother  is  living  there.  His  father  is  dead.  The 
boy  was  working  in  a  blacksmith's  shop,  for  2^  cents  a  da;» 
making  nails.  He  had  two  sisters  and  a  brother  in  Calvello, 
and  a  brother  and  a  cousin  in  New  York.  His  family  were 
poor.  He  could  not  play  upon  any  musical  instruments.  His 
father  had  gone  to  New  York  and  had  died  there.  The  boy, 
being  at  his  shop,  was  sent  for  by  his  mother,  and  went,  and 
found  with  her  her  brother  and  the  defendant.  His  mother 
asked  him  if  he  wanted  to  go  to  America,  and  he  said  "yes." 
His  uncle  said,  "  Go  to  America  with  this  man,"  and  the  boy 
said  "yes."  The  defendant  said  to  the  mother,  "Will you 
give  me  your  son,"  and  she  said  "  yes."  He  also  said  t^  her 
that  the  boy  was  to  play  the  harp  in  Chicago.  The  boy  said 
that  he  wanted  to  play  the  violin,  but  the  defendant  said  that 
he  must  play  the  harp,  and  the  boy  then  said  that  he  would 
play  the  harp.  The  boy  went  with  his  uncle  to  Naples. 
Thence  he  went  to  Marseilles  and  London  with  another  boy. 
At  London  he  met  the  defendant  and  other  boys,  and  they 
came  from  London  to  New  York,  in  the  steamer.  On  the 
way  over  the  defendant  said  to  the  boy,  "If  we  get  arrested, 
say  we  are  going  to  Montreal."  The  boy  had  no  relatives  in 
Montreal. 

The  story  of  Quirino  was  this:  His  mother  is  living. 
His  father  died  in  New  York.  The  boy  was  bom  in  Calvello> 
Italy,  and  lived  there.  He  is  a  relative  of  the  defendant 
He  has  a  sister.  His  family  are  poor.  He  did  not  work  at 
anything,  but  went  to  school.  The  boy  and  his  mother,  his 
uncle  and  the  defendant,  being  together  at  Calvello,  it  was 
verbally  agreed  between  the  mother  and  defendant,  that  the 
boy  was  to  be  four  years  and  a  half  with  the  defendant,  in 
Chicago,  and  that  the  defendant  was  to  give  the  mother  *> 
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ducats.  The  defendant  said,  **Yon  live-  four  and  a  half 
years  with  me,  and  I  will  teach  yon  the  business,  and  what- 
ever money  you  make  you  will  give  to  me."  The  mother 
said,  "  If  you  want  to  go,  go ;  I  don't  want  to  compel  you 
to  the  contrary."  The  uncle  said  the  same.  The  defendant 
told  the  boy  he  wonld  have  to  learn  the  violin,  and  that  he 
would  be  clothed  and  fed.  The  boy  said  that  he  would  go. 
His  uncle  took  him  from  Oalvello  to  Marseilles.  There  he 
met  tlie  defendant,  who  took  him  to  London,  and  thence  to 
New  York  in  the  steamer.  On  the  way  over,  the  defendant 
told  the  boy  to  tell  every  one  he  was  going  to  see  his  uncle  in 
Montreal.     He  did  not  have  an  uncle  in  Montreal. 

The  story  of  Gurieri  was  this :  His  father  and  mother  are 
living  in  Calvello,  Italy,  where  he  was  bom.    He  has  a  brother 
and  a  sister.    His  mother  proposed  to  the  defendant  to  take  the 
boy  to  America.     The  defendant  had  just  returned  from  there* 
He  said,  in  the  presence  of  the  boy,  that  America  was  a  good 
place,  and  he  talked  of  the  "  beautiful  things  of  America."    He 
Baid  to  the  father  and  mother,  "  If  you  let  your  son  go  with 
me,  he  will  do  very  well  in  America,  and  send  you  plenty  of 
money  by  and  by."    He  said  several  times,  in  the  hearing 
of  the  boy,  that  America  was  a  good  place,  and  that  they 
would  m^e  plenty  of  money  there,  and  that  they  were  going 
to  make  money  for  him.     The  boy  was  to  work,  and  all  the 
money  he  was  to  give  to  the  defendant.    The  defendant  was 
to  take  the  boy  to  Chicago  and  teach  him  mnsic,  and  from 
Chicago  he  would  take  him  further.    This  was  said  in  the 
presence  of  the  parents.     They  told  the  defendant  not  to  ill- 
treat  the  boy,  and  to  feed  him  properly,  and  that,  if  they 
should  get  a  letter  from  him  saying  that  he  was  not  properly 
treated,  they  would  come  and  take  him  away.     It  was  then 
agreed  that  the  defendant  should  give  the  father  80  ducats, 
and  that  the  boy  should  go  with  the  defendant  for  four  years, 
and  be  fed  and  clothed  by  him,  and  taught  mnsic.     The  boy 
went  to  Marseilles,  and  there  the  defendant  found  him.     On 
the  way  to  New  York  in  the  steamer,  the  defendant  said  to 
the  boy,   "Let  ns  pray  to  God  that  we  can  pass  through 
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New  York  all  right.  After  that  I  will  teach  yon  music'' 
He  gave  the  boy  a  paper  with  an  address  in  New  York  where 
to  go,  and  told  him  not  to  let  himself  be  seen  by  any  officer, 
for  they  might  arrest  him,  and  if  any  one  asked  him  what  he 
was  going  to  do,  not  to  say  that  he  was  going  with  a  padrone- 
He  also  told  him,  if  any  one  asked  him  what  his  biiBinees 
was,  to  say  that  he  was  a  printer,  and,  if  they  asked  where  he 
was  going,  to  say  that  he  was  going  to  Montreal,  and,  if  they 
asked  to  whom,  to  say  that  he  was  going  to  an  uncle.  He  did 
not  have  an  uncle  in  Montreal. 

The  statute  of  Italy,  of  December  2l8t,  1873,  referred  to 
in  the  charge  of  the  Court  to  the  jury,  was  put  in  evidence. 
Portions  of  the  charge  of  the  Court  to  the  jury  were  ex- 
cepted to  by  the  defendant.  One  portion  of  the  charge  waa 
as  follows  :  "  In  connection  with  the  evidence  in  respect  to 
the  arrangement  made  in  Italy,  it  will  be  important  for  you 
to  consider  the  law  of  Italy  relating 'to  the  employment  of 
children  in  wandering  professions.  But,  it  must  be  remem- 
bered that  the  accused  is  not  on  trial  for  violating  the  law  of 
Italy,  and  cannot  be  found  guilty  by  you  because  of  any  vio- 
lation of  the  law  of  Italy  that  you  may  believe  to  have  been 
disclosed  by  the  evidence.  He  must  be  found  guilty,  if  at 
all,  for  a  violation  of  the  law  of  the  United  States  that  you 
have  heard  read.  The  law  of  Italy  has  been  admitted  in  evi- 
dence as  bearing  npon  the  question  of  inveiglement,  and  solely 
for  the  purpose  of  showing  the  character  of  the  act  to  which 
the  consent  of  these  children  was  obtained  in  Italy.  The  law 
of  Italy  provides  as  follows:  'Section  1.  Any  person  who 
shall  intrust,  or  under  whatever  pretence  shall  conmiit,  to 
natives  or  strangers,  other  persons  of  either  sex  under 
the  age  of  eighteen  years,  though  his  or  her  own  chil- 
dren or  pupils,  and  any  native  or  stranger  who  shall  receive 
them  with  the  intent  to  employ  them  in  the  kingdom, 
in  whatever  manner  or  under  whatever  denomination, 
in  the  practice  of  wandering  professions,  as  saltinbanks, 
witches,  charlatans,  errant  players  or  singers,  rope  dancers, 
guessers,  fortune  tellers,  animal  exposers,  beggars  and  similar 
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wanderers,  shall  be  punished  with  imprisonment  from  one 
to  three  months,  and  fined  from  fifty-one  to  two  hundred 
and  fifty  lire.'     '  Section  3.  Any  one  who  shall  trust  or  de- 
liver in  the  kingdom,  or  take  abroad  in  order  to  trust  or  de- 
liver to  natives  or  strangers  abroad,  persons  under  eighteen 
years  of  age,  however  his  or  her  own  children  or  pupils,  and 
any  native  or  stranger  who  shall  receive  such  persons  in  order 
to  take,  trust  or  deliver  them  abroad,  for  the  purpose  to  em- 
ploy them  in  whatever  way,  and  under  whatever  denomina- 
tion, in  the  practice  of  wandering  professions,  as  shown  in 
Bection  one,  shall  be  punished  with  imprisonment  from  six 
months  to  one  year,  and  fined  from  one  hundred  to  five  hun- 
dred lire,'     You  will  observe,  that  the  arrangement  to  which 
the  assent  of  these  children  was  procured  in  Italy  was  unlaw- 
ful, provided  the  children  were  intended  to  be  employed  in  a 
wandering  profession,  such  as  errant  players,  or  beggars,  or 
similar  wanderers.     It  has  been  contended  here,  that  these 
children  were  not  intended  to  be  employed  as  wanderers,  in 
violation  of  the  law  of  Italy,  because  the  evidence  is,  that 
they  were  to  be  employed  to  play  the  harp,  x>r  be  musicians, 
in  Chicago.    But,  gentlemen,  a  child  of  eleven  or  thirteen 
years  of  age  may  be  a  wanderer  in  the  streets  of  a  great  city, 
and  if,  upon  considering  the  evidence  and  what  has  been 
proved  in  regard  to  the  character  of  the  arrangement  made 
in  Italy,  and  the  age  of  the  children,  and  their  ability  to  earn 
money  for  the  accused  by  labor,  you  conclude  that  the  ar- 
rangement made  in  Italy  in  regard  to  those  children,  or  either 
of  them,  contemplated  the  delivery  of  the  children  to  the  ac- 
cused, to  be  by  him  brought  to  this  country  for  the  purpose 
of  being  employed  as  beggars  or  street  musicians  in  Chicago, 
and  that  the  child  was  then  and  there  enticed  to  consent  to 
such  an  arrangement,  then  you  will  be  justified  in  finding 
that  such  child  had  been  inveigled  in  Italy."     The  foregoing 
portion  of  the  charge  was  excepted  to  by  the  defendant. 

After  charging  that  it  must  be  "  proved  that  the  accused 
brought  the  child  here  with  the  intent  to  hold  the  child, 
when  so  brought,  to  involuntary  service  as  a  beggar  or  as  a 
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musician,"  the  Court  proceeded  as  follows :  "  Upon  this  ques- 
tion the  age  of  the  child  is  important,  for,  as  you  know,  in  re- 
gard to  some  things,  a  child  of  such  tender  years  is  incapable 
of  consent.  The  nature  of  the  employment  to  which  the  ac- 
cused intended  to  put  the  child,  the  evidence  in  regard  to  the 
arrangement  made  in  Italy,  and  the  ability  of  the  child  to  la- 
bor or  play  an  instrument,  are  important  circumstances  in  this 
connection,  also,  for,  if  you  believe,  from  the  evidence,  that 
the  intention  of  the  accused,  in  bringing  the  child  to  this 
country,  was  to  employ  the  child  as  a  beggar,  or  as  a  street 
musician,  for  his  own  profit,  and  that  such  intended  employ- 
ment was  one  injurious  to  its  morals,  and  inconsistent  with 
its  proper  care  and  education,  according  to  its  condition,  then 
you  will  be  justified  in  finding  that  he  intended  to  hold  such 
child  to  involuntary  service,  as  charged  in  the  indictmcDt,  and 
this  notwithstanding  the  fact  that  the  child  had  consented  to 
the  employment  in  Italy,  and  that  no  evidence  of  a  subse- 
quent dissent,  while  under  the  control  of  the  accused,  has 
been  given."  The  foregoing  portion  of  the  charge  was  ex- 
cepted to  by  the  defendant. 

The  defendant  also  contends  that  there  was  no  evidence 
that  any  of  the  children  had  been  inveigled  in  Italy,  and  no 
evidence  that  the  defendant  had  the  intent  to  hold  any  of  the 
children  to  any  involuntary  service  in  this  country. 

"Inveigle"  is  defined  by  Worcester  thus:  "To  persuade 
to  something  bad ;  to  wheedle ;  to  entice ;  to  seduce ;  to  be- 
guile." He  defines  "  entice  "  thus :  "  To  allure  to  ill ;  to  at- 
tract ;  to  lure ;  to  draw  by  blandishments  or  hopes ;  to  decoy; 
to  tempt ;  to  seduce ;  to  coax."  To  inveigle  or  persuade  or 
entice  necessarily  implies  that  the  person  is  persuaded  or  en- 
ticed and  yields  assent  as  the  result  of  the  persuading  or  en- 
ticing. Yet  the  statute  is  founded  on  the  view  that  the  per- 
son so  assenting  and  so  inveigled  may  be  brought  here  by 
one  who  knows  the  circumstances  of  the  case,  with  the  intent 
to  hold  such  person  to  involuntary  service,  although  the  serv- 
ice be  the  one  to  which  the  inveigling  related.  The  arrange- 
ment made  in  Italy  was,  clearly,  a  transfer  of  the  children  to 
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the  service  of  the  defendant,  to  earn  money  for  him  as  street 
musicians  in  Chicago.  They  were  of  an  age  to  be  able  to  do 
so.  The  influence  brought  to  bear  upon  them  by  their  parents 
and  uncles,  and  by  the  statements  of  the  defendant,  to  induce 
them  to  consent,  in  view  of  their  condition  in  life  and  their 
ages  and  their  inexperience,  was  enticement  and  inveiglement. 
The  charge  on  this  subject  was  proper  and  not  open  to  excep- 
tion.    {Moody  V.  TU  People^  20  Illinois^  315,  319.) 

In  regard  to  the  other  portion  of  the  charge,  the  children, 
in  serving  the  defendant  as  street  musicians,  for  his  profit,  to 
the  injury  of  their  morals,  subject  to  his  control,  could  not 
properly  be  considered  as  rendering  him  voluntary  service. 
They  were  incapable  of  exercising  will  or  choice  afiirmatively 
on  the  subject.  They  were  cast  off  by  their  parents,  in  viola- 
tion of  the  law  of  Italy,  and  their  being  in  this  country  at  all 
with  the  defendant  was,  on  all  the  facts,  really  involuntary 
on  their  part,  although  the  sham  form  of  their  consent  was 
gone  through  with.  The  charge  seems  to  us  entirely  correct. 
{Moody  V.  Th^  People,  20  Illinois^  315,  319 ;  The  State  v. 
RoUiTis,  8  N.  H.,  550,  565.) 

The  observations  already  made,  taken  in  connection  with 
the  testimony  recited,  show  that  there  was  ample  evidence  to 
warrant  the  jury  in  finding  inveiglement  in  Italy  and  the  in- 
tent of  the  defendant,  with  full  knowledge  of  such  inveigle- 
ment, to  hold  the  children  in  this  country  to  involuntary  serv- 
ice to  him  as  street  musicians. 

The  motions  are  denied. 

William  P.  Fiero^  {Assistant  District  Attorney,)  for  the 
United  States. 


Charles  S.  Spencer,  for  the  defendant. 
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Isaac  Faulks  and  others 

vs. 

Jacob  C.  Kamp  and  Charles  Brown.    In  Equttt. 

Whether  letters  patent  No.  68,282,  granted  August  27eh,  1867,  to  Chirks 
Brown,  for  an  improYement  in  baling  short  cat  hay,  are  valid,  is  doabUal, 
short  cut  hay  haying  been  known  before,  and  the  inyentaon  coasisting  only  in 
applying  to  short  cut  hay  the  well  known  process  of  baling  hay. 

The  defendant,  owning  an  interest  in  the  patent,  conveyed  such  interest  to  the 
plaintiff.  Afterwards,  the  defendant  continued  to  practise  the  inrentioa,  and 
he  acquired  a  prior  patent,  which  he  alleged  covered  the  same  improveoMQt 
In  a  suit  in  equity  against  him  by  the  plaintiff,  for  infringement:  HM,  that 
he  was  estopped,  by  his  conveyance,  from  denying  the  validity  of  the  patent, 
and  that  the  acquiring  by  him  of  the  prior  patent  enured  to  the  benefit  of  tiie 
plaintiff. 

(Before  WHKSLEa,  J.,  Southern  District  of  New  York,  January  27th,  1880.) 

Wheeler,  J.  This  suit  is  brought  for  relief  against  in- 
fringement of  letters  patent  No.  68,282,  dated  August  27th, 
1867,  and  granted  to  the  defendant  Charles  Brown,  for  an 
improvement  in  baling  short  cut  hay.  The  orators  claim  to 
have  the  title  to  the  whole  of  the  patent  for  the  New  Eng- 
land States,  New  Jersey,  and  New  York,  except  Erie  county, 
and  allege  infringement  at  the  city  of  New  York.  Their 
title  is  not  disputed,  except  that  the  defendants  allege  that 
one  Lemuel  B.  Clark  owns  a  share  in  the  patent,  said  to  be 
one-twenty-fourth  part ;  and  they  justify  under  a  license 
granted  by  former  owners  to  Angelina  Brown,  wife  of  Charles 
Brown.  The  share  of  Clark  does  not  appear  to  cover  the  ter- 
ritory involved  in  this  suit;  and  the  license  to  Angelina 
Brown  was  revocable,  and  was  revoked  by  the  conveyance  of 
the  title  of  the  licensors,  so  that  the  orators  are  considered  as 
holding  the  title  to  the  patent  for  this  territory.  Of  course, 
the  whole  of  their  title  must  have  been  derived  from  the  de- 
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fendant  Brown,  to  whom  the  patent  was  granted.  Faulkfl, 
orator,  first  acquired,  by  varions  mesne  conveyances,  the  whole 
title  for  this  territory.  He  conveyed  shares  to  each  of  the 
defendants,  and  they,  with  him  and  a  son  of  his,  formed  a  co- 
partnership, which  carried  on  the  business  of  baling  hay  un- 
der the  patent.  Then  they  sold  their  interest  in  the  partner- 
ship business  and  property,  including  the  patent,  to  him,  and, 
in  their  conveyances  of  the  patent,  each  described  the  thing 
conveyed  as  the  full  and  entire  right,  title,  and  interest  which 
he  had  and  possessed  in  and  to  the  patent,  and  the  inventions 
and  improvements  described  in  and  secured  by  it.  He  con- 
veyed an  interest  to  each  of  the  other  orators.  The  defend- 
ants now  deny  the  validity  of  the  patent,  because,  they  say, 
Brown  was  not  the  original  and  first  inventor  of  the  im- 
provement described  in  it ;  and  they  have  acquired  a  prior 
patent,  which,  they  say,  covers  the  same  improvement,  under 
which  they  claim  the  right  to  practise  the  invention  ;  and 
they  deny  all  infringement  of  the  patent. 

There  is  considerable  doubt  whether  the  patent,  as  be- 
tween the  owners  and  the  public  generally,  is  of  any  validity. 
Hay  has  long  been  baled,  to  the  common  knowledge  of  all. 
The  whole  invention  in  controversy  consists  in  baling  hay  cut 
short,  in  the  same  manner.  The  well  known  process  of  baling 
hay  was  applied  to  another  kind  of  hay.  The  short  cut  hay 
was  well  known  before,  and  the  process  made  no  change  in 
its  properties  or  quality.  When  baled,  it  could  be  more  con- 
veniently handled,  as  common  hay  could  be.  {Langdon  v. 
DeOroot,  1  Painey  203 ;  Alcott  v.  Young^  16  Blatchf.  C.  C. 
i?.,  134.) 

But,  it  is  argued  for  the  orators,  that  they  are  entitled  to 
have  the  patent  treated  as  valid  as  against  the  defendants, 
whether  it  is  valid  generaUy  or  not ;  and  this  claim  seems 
worthy  of  consideration.  Every  seller  of  personal  property 
impliedly  warrants  that  he  has  title  to,  and  right  to  sell,  what 
he  assumes  to  sell.  His  undertaking  to  sell  includes  an  un- 
dertaking to  that  eflEect.  (2  Black,  Comm.^  451 ;  Long  on 
Sales^  Rand's  ed.,  203 ;  Defreeze  v.  Trumpery  1  Johns.^  274 ; 
Vou  XVII.— 28 
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Coolidge  v.  Brigham^  1  MeL^  547.)  In  Heermancs  v.  Yemoy^ 
(6  Johns,^  5,)  it  was  held,  that  a  sale  of  a  niiUstone  of  a  bark- 
mill  to  a  tannery,  as  personal  property,  which  might  belong 
to  the  realty  and  not  pass  by  such  a  sale,  implied  a  warranty  of 
title  to  it  as  personalty  ;  and,  in  Hannum  v.  Hickardsony  (48 
Fif.,  508,)  that  a  sale  of  a  negotiable  note,  although  endorsed 
without  recourse,  involved  a  warranty  that  it  was  a  gennine 
note,  due  the  seller.  It  is  urged  strenuously,  in  behalf  of  the 
defendants,  that  these  principles  do  not  apply  to  sales  of  pat- 
ent rights,  on  account  of  their  incorporeal  nature  and  the  in- 
terests of  the  public.  In  Medina  v.  Stoughtoriy  (1  Salh^  210,) 
Lord  Holt  is  reported  to  have  said  that  such  a  warranty  waa 
implied  upon  a  sale  by  one  in  possession,  and  not  by  one  not 
having  possession ;  but  this  saying  is  doubted,  and  the  dis- 
tinction denied,  by  Mr.  Justice  BuUer,  in  Padey  v.  Freeman^ 
(3  T,  R.,  51.)  But,  if  possession  should  be  material,  the  de- 
fendants appear  to  have  claimed  and  had  the  exclusive  right 
to  this  invention,  and  to  have  sold  and  conveyed  all  the  right 
possessed  by  them.  The  nature  of  the  right  covered  by  let- 
ters patent  does  not  seem  to  be  such  that  a  warranty  of  the 
right  cannot  be  implied.  The  patent  purports  to  grant  the 
right  to  exclude  all  others  from  practising  the  invention.  It 
adds  nothing  to  the  right  of  the  owner  to  practise  it.  This 
exclusive  right  is  property,  recognized  and  protected  by  hw. 
{Cammeyer  v.  Ntwton,  94  U.  S,^  225.)  Whoever  Hssumes  to 
sell  a  patent  assumes  to  sell  that  property,  and  assumes  that 
he  has  it  to  sell.  This  suit  is  between  these  parties,  and  in- 
volves their  rights  alone,  and  not  the  rights  of  the  public. 
The  determination  of  the  validity  of  the  patent  in  this  snit 
will  only  determine  its  validity  between  them,  and  not  affect 
its  validity  as  to  others  not  parties.  The  defendants,  in  pos- 
session and  enjoyment  of  that  exclusive  right,  assumed  to  sell 
and  transfer  it.  After  that,  in  justice,  they  ought  not  to  be 
heard  to  say  that  they  had  it  not,  and  did  not  sell  it,  and  to 
be  allowed  to  derogate  from  their  own  grant  by  setting  up 
that  it  did  not  pass.  They  may  have  deprived  themselves  of 
the  right  to  practise  it  within  the  territory,  when  otherwise 


JANUARY,  1880.  435 


Fanlks  w.  Eamp. 


they  would  have  retained  the  right  in  common  with  all  others ; 
but,  if  they  did,  that  would  not  bo  affect  the  public  as  to  avoid 
their  obligation.    They  could  exclude  themselves  in  that  way 
by  contract,  independently  of  the  patent,  and  the  contract 
would  be  upheld,  if  it  went  no  further  than  upholding  this 
patent  as  against  them,  in  the  territory  in  question,  would 
take  them.    Jt  would  be  upon  good  consideration,  reasonable, 
and  only  in  partial  restraint  of  trade.     {Pieixe  v.  Woodward^ 
6  Pick,^  206  ;  Chitty  on  Cont^  576.)    The  question  as  to  the 
right  of  a  vendor  of  a  patent  to  deny  its  validity  afterwards 
came  up  in   Chamlera  v.  Crichley^  (33  Beavan^  374.).   That 
case  was  similar  to  this  in  important  features.     The  parties 
had  been  partners  in  the  manufacture  of  stoves,  under  a  patent 
which  they  owned.     The  defendant  sold  his  share  in  the  part- 
nership assets,  including  the  patent,  to  the  plaintiffs,  but  af- 
terwards continued  the  manufacture,  and  the  suit  was  brought 
for  that  infringement.     Upon  that  case,  Sir  John  Romilly, 
Master  of  the  Rolls,  in  delivering  judgment,  said :  "  I  do  not 
intend  to  express  my  opinion  as  to  the  validity  of  Wright's 
patent.    I  will  assume,  for  the  purpose  of  my  judgment,  that 
it  is  worth  nothing  at  all.     But  this  is  certain,  that  the  de- 
fendant sold  and  assigned  that  patent  to  the  plaintiffs  as  a 
valid  one,  and,  having  done  so,  he  cannot  derogate  from  his 
own  grant.     It  does  not  lie  in  his  mouth  to  say  that  the 
patent  is  not  good."    And  an  injunction  and  an  account  were 
decreed.     It  is  argued,  for  the  defendants,  that,  as  the  con- 
veyances were  of  the  right,  title  and  interest  of  the  grantors, 
the  warranty  would  only  extend  to  whatever  right  they  might 
have,  which  passed,  and  that  the  warranty  was  kept.    But, 
the  conveyances  were  made  to  carry  out  the  sale,  in  the  man- 
ner required  by  law  for  passing  the  title,  and  the  warranty 
grew  out  of  the  sale,  and  not  out  of  the  form  of  the  convey- 
ance. 

The  patent  subsequently  purchased  by  the  defendants  may 
be  better  than  this  for  covering  this  invention,  but,  if  it  is,  it 
cannot  help  the  defendants,  as  against  the  orators.  It  is 
familiar  law,  and  has  been  for  a  long  time,  that  a  warranty  of 
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title  or  right  draws  to  it  any  after  acquired  right  or  title  of 
the  warrantor,  and  carries  it  to  the  benefit  of  the  person  to 
whom  the  warranty  runs.  So,  whatever  right,  if  any,  the  de- 
fendants acquired  to  the  invention  covered  by  this  patent, 
enured  directly  to  the  benefit  of  the  orators. 

It  is  also  urged,  that  the  purchaser  knew  of  the  defects, 
and  was  not  deceived,  and  that,  therefore,  the  defendants  are 
not  estopped.  But,  the  rights  of  the  orators  do  not  rest 
upon  the  estoppel  merely;  they  rest  upon  the  purchase, 
which  must  operate  so  that  the  orators  may  have  what  thej 
bought,  and  so  that  the  defendants  shall  not  both  sell  and 
keep  the  same  thing. 

The  evidence  of  the  acts,  conduct  and  claims  of  the  de- 
fendants leaves  no  room  for  any  fair  doubt  but  that  they  in- 
fringe, by  doing  what  they  claimed  and  exercised  as  their 
exclusive  right,  when  they  had^the  patent,  and  by  practifiinj^ 
the  invention  which  the  patent  purports  to  cover. 

Let  a  decree  be  entered  for  an  injunction  and  an  acconnt, 
according  to  the  prayer  of  the  bill,  with  costs. 

Cha/rleB  N.  Judson^  for  the  plaintiflfs. 

J.  G.  Clayton^  for  the  defendants. 


Rafael  Db  Flobez  and  Ernest  P.  Bernard 

vs. 
Charles  T.  Raynolds  and  others.    In  Equitt. 

Re-lsened  letterl  patent  were  granted  to  MoritE  Pinner,  ae  asagn^o  of  ^^ 
BouTet,  as  inventor,  November  Ist,  1864,  for  17  years  from  June  28Ui,  WW, 
for  an  improvement  in  metal  cans  for  preserving  food,  the  origlD»l  p***^ 
having  been  granted  to  Pinner,  Jane  28th,  1864,  for  17  jears  from  ib<t  ^/' 
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In  June,  1878,  in  this  suit,  brought  for  the  infringement  of  said  re-issue,  an 
interlocatory  decree  was  made,  for  an  account  of  profits  and  a  perpetual  in- 
junction. Afterwards,  the  defendants  moved  for  leave  to  introduce  in  evi- 
dence, for  the  first  time,  a  prior  patent,  granted  in  France,  to  Bouvet,  for  the 
flame  invention,  and  to  amend  the  answer  for  that  purpose,  with  a  view  to 
limit  the  duration  of  the  phdntifb*  patent  to  the  term  of  17  years  from  the 
date  of  the  French  patent.  The  French  patent  consisted  of  (1)  a  patent, 
'"taken"  November  80th,  1861,  for  16  years;  (2)  a  certificate  of  addition, 
"taken*  December  21st,  1861;  (8)  another  certificate  of  addition,  "taken** 
Kovember  27th,  1862.  Under  the  French  law,  the  2  certificates  of  addition 
expired  with  the  original  French  patent,  namely,  at  the  end  of  16  years  from 
Kovember  80th,  1861,  and  the  2  certificates  of  addition  had  effect,  as  pat- 
ents, respectively,  from  December  21st,  1861,  and  November  27th,  1862.  The 
2d  certificate  of  addition,  in  connection  with  the  original  and  the  Ist  certifi- 
cate, patented  the  same  invention  covered  by  said  re-issae :  Sdd,  that  said 
re-isaue  was  vafid,  for  the  purposes  of  said  injunction,  only  for  17  years 
from  November  27th,  1862,  and  that  said  motion  ought  to  be  granted. 

The  French  patent  law  of  July  8th,  1844,  examined  and  explained. 

The  defendants  held  not  to  have  been  guilty  of  laches  in  not  sooner  making  the 
motion,  but  the  case  not  to  be  regarded  as  a  precedent  for  the  case  of  an 
application  to  set  up  a  defence  to  defeat  a  patent  for  want  of  novelty. 

The  aoooesmve  statutes  of  the  United  States  as  to  the  duration  of  patents,  ex- 
amined. 

The  effect  of  §  16  of  the  Actof  March  2d,  1861,  (12  U.  S.  8iat,  at  Large,  246,)  pro- 
viding that  all  patents  thereafter  granted  shoald  remain  in  force  for  the  term  of 
17  years  from  the  date  of  issue,  and  prohibiting  all  extension  of  such  patents, 
was,  to  limit  the  duration  of  a  United  States'  patent  for  an  invention  previ- 
oaaly  patented  abroad  to  the  same  inventor,  to  the  term  of  17  years  from  the 
date  when  the  foreign  patent  had  effect,  as  a  patent,  in  his  favor. 

(Before  Blatohford  and  WnxKLsn,  J  J.,  Southern  District  of  New  York,  Feb- 
ruary 2d,  1880.) 

Blatohfobd,  J.  The  original  letters  patent,  in  this  case, 
were  granted  to  Moritz  Pinner,  as  assignee  of  Jean  Bouvet, 
of  La  Eochelle,  France,  on  the  invention  of  Bon  vet,  and  on 
his  application,  as  a  subject  of  the  Empire  of  France,  for  an 
"  improvement  in  metal  cans,  cases,  boxes,  &c.,  for  preserv- 
ing food,  gunpowder,  liquors,  fruits,  oils  and  other  articles." 
The  date  of  the  patent  was  June  28th,  1864,  and,  on  its  face, 
it  was  granted  for  the  term  of  17  years  from  the  28th  day  of 
June,  1864.  The  patent  was  re-issued  to  Pinner,  November 
Ist,  1864,  the  re-issue  being  granted,  on  its  face,  for  the  term 
of  17  years  from  the  28th  day  of  June,  1864.     This  suit  is 
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founded  on  the  re-issued  letters  patent.  It  was  brought  to  a 
hearing  on  bill,  answer,  replication  and  proofs,  and,  on  the 
29th  of  June,  1878,  a  decree  was  made  by  the  Court,  (U 
Blatchf.  C.  C.  i?.,  505,)  establishing  the  validity  of  the  re- 
issue and  the  fact  of  infringement  by  the  defendants,  and  re- 
ferring it  to  a  master  to  take  an  account  of  the  profits  made 
by  the  defendants  by  the  infringement,  and  awarding  a  per- 
petual injunction  against  the  defendants  from  making,  udiig 
or  selling  cans  or  boxes  containing  the  patented  invention. 

There  was  introduced  in  evidence,  by  the  defendants,  a 
patent,  granted  in  England  to  Bouvet,  for  the  same  iuTen- 
tions  that  are  claimed  in  the  re-issued  United  States'  patent. 
This  English  patent  was  sealed  January  £th,  1863,  and 
dated  September  19th,  1862.  Bouvet  filed,  on  the  latter 
day,  a  provisional  specification  with  the  English  CommissioB- 
ers  of  Patents,  and,  on  the  19th  of  March,  1863,  he  filed 
a  full  specification  in  the  Great  Seal  Patent  Office  in 
England.  The  French  patent  to  Bouvet,  hereinafter  referred 
to,  was  not  introduced  in  evidence  in  the  cause  by  either 
party.  It  covers  the  same  inventions  which  are  claimed  in 
the  re-issued  United  States'  patent.  It  is  now  presented  to 
the  Court,  and  on  it  and  on  all  the  pleadings,  proofs,  and 
papers  in  the  case,  and  sundry  new  affidavits,  a  motion  is  now 
made  by  the  defendants,  before  the  Court  held  by  the  Circuit 
Judge  and  Judge  Wheeler,  that  the  said  decree  be  amended 
by  inserting  therein  a  finding  that  the  plaintiff's  re-issued 
patent  is  valid  only  for  the  term  of  17  years  from  the  date 
or  publication  of  the  prior  patent,  for  the  same  invention,  in 
France  and  England  ;  that  the  defendants  be  permitted  to 
amend  their  answer  by  setting  up  said  prior  French  patent; 
that  the  decree  and  the  proofs  be  opened  in  order  to  prove 
the  same  in  the  cause ;  and  that  the  injunction  herein  be  sus- 
pended pending  said  proof,  or  discharged ;  and  for  such  other 
or  further  order  or  relief  as  may  be  just. 

The  answer  to  the  bill  sets  up,  that,  by  the  act  of,  or  by 
and  with  the  consent  of,  Bouvet,  the  improvements  described 
in  the  United  States'  re-issued  patent  were  "  patented  in  Great 
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Britain  with  date  of  September  19th,  1862,  the  British^patent 
thereon  having  been  sealed  on  the  6th  day  of  January,  1863," 
and  that  the  said  re^issned  patent  expired  by  limitation  or 
operation  of  law  on  or  before  January  6th,  1875. 

.  We  have  been,  furnished  with  a  copy  of  the  French  pat- 
ent, in  the  French  language,  in  manuscript,  duly  authenti- 
cated by  the  proper  authority  in  Paris,  and  with  what  pur- 
ports to  be  a  translation  of  it.  The  French  law  concerning 
patents,  which  was  in  force  when  the  transactions  took  place 
in  France  in  respect  to  said  French  patent,  was  that  promul- 
gated July  8th,  1844.  Under  that  law  patents  are  granted 
for  5,  10  or  15  years,  according  to  the  tax  paid.  Whoever 
wishes  to  take  out  a  patent  for  an  invention  must  deposit, 
under  seal,  at  the  office  of  the  Secretary  of  the  Prefecture,  in 
a  specified  department,  a  petition,  with  a  description  of  the 
invention,  and  necessary  designs  or  patterns  and  a  list  of  the 
pieces  deposited.  The  patent  begins  to  run  from  the  time  of 
such  deposit.  Within  five  days  after  such  deposit  the  Pre- 
fect transmits  all  the  pieces  deposited  to  the  Minister  of  Ag- 
riculture and  Commerce.  There  they  are  opened  and  the  pe- 
tition is  eixroUed.  If  the  application  is  regular,  a  decree  of 
the  Minister  is  delivered  to  the  applicant  and  constitutes  the 
patent.  To  such  decree  a  duplicate  of  the  description  and 
designs  is  annexed.  The  patentee,  during  the  duration  of  the 
patent,  has  a  right  to  make  additions,  under  the  same  regula- 
tions as  to  deposit  of  a  petition,  &c.  A  certificate  of  addition 
is  delivered  in  the  same  form  as  the  original  patent,  and  has, 
from  the  dates  of  the  demand  and  grant  respectively,  the  same 
effect  as  the  principal  patent  with  which  it  expires.  If  a  pat- 
entee wishes  to  take  out  a  patent  for  5, 10  or  15  years,  for  an 
addition,  instead  of  a  certificate  of  addition  expiring  with  the 
original  patent,  he  must,  besides  the  same  formalities,  pay  a 
new  tax,  as  on  an  original  patent.  In  the  French  patent 
under  consideration,  there  is,  first,  a  patent  granted  to  Bouvet 
for  15  years,  and  dated  November  30th,  1861,  with  a  descrip- 
tion and  a  drawing  annexed,  referred  to  in  the  description. 
The  text  shows  that  the  patent  was  "  taken"  November  30th^ 
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1861.  .  The  decree  or  grant  appears  to  have  been  made  by  the 
Minister  January  25th,  1832.  Next,  there  is  a  certificate  of 
an  addition  by  Bouvet,  of  the  date  of  December  2l8t,  1861, 
to  the  patent  of  November  30th,  1861,  with  a  description  and 
a  drawing  annexed.  The  text  shows  that  the  certificate  of 
addition  was  "taken"  December  21st,  1861.  The  certificate 
appears  to  have  been  made  by  the  Minister  February  27th, 

1862.  Next,  there  is  a  certificate  of  an  addition  by  Bouvet, 
of  the  date  of  November  27th,  1862,  to  the  patent  of  NoYem- 
ber  30th,  1861,  with  a  description  and  a  drawing  annexed,  re- 
ferred to  in  the  description.  The  text  shows  that  the  certifi- 
cate of  addition  was  "taken"  November  27th,  1862.  The 
certificate  appears  to  have  been  made  by  the  Minister  Feb- 
ruary 20th,  1863.  It  is  apparent,  from  these  papers,  that  the 
two  certificates  of  addition  expired  at  the  same  time  the  orig- 
inal patent  expired,  namely,  at  the  end  of  15  years  from  No- 
vember 30th,  1861 ;  that  the  first  certificate  of  addition  had 
effect  as  a  patent  from  December  2l6t,  1861 :  ami  that  the  sec- 
ond certificate  of  addition  had  effect  as  a  patent  from  Novem- 
ber 27th,  1862. 

On  the  motion  to  amend  the  decree,  it  is  insisted,  by  the 
defendants,  that  the  plaintiffs'  patent  is  valid  only  for  17  yean 
from  March  19th,  1863,  (the  date  of  the  filing  of  the  full 
specification  of  the  English  patent,)  or  only  for  17  years  from 
November  27th,  1^62,  (the  date  of  the  deposit  of  the  deficrip- 
tion  and  drawing  annexed  to  the  second  certificate  of  addition 
in  the  French  patent,)  or  only  for  17  years  from  Febmaiy 
20th,  1863,  (the  date  of  the  making  of  the  certificate  by  the 
Minister.)  On  this  view,  it  becomes  unnecessary  to  consideT, 
in  respect  to  the  English  patent,  any  date  earlier  than  March 
19th,  1863,  or,  in  respect  to  the  French  patent,  any  date  earlier 
than  November  27th,  1862,  so  far  as  the  motion  to  amend  tbe 
decree  is  concerned,  or  so  far  as  the  motion  to  amend  the  an- 
swer is  concerned,  or  so  far  as  the  motion  to  open  the  decree 
and  the  proofs  is  concerned,  or  so  far  as  the  motion  to  dis- 
charge the  injunction  is  concerned.  The  defendants  do  not 
contend,  on  any  such  motion,  that  the  plaintifl&'  patent  ifl 
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valid  only  for  17  years  from  a  date  earlier  than  March  19th, 
1863,  in  view  of  the  English  patent,  or  only  for  17  years  from 
a  date  earlier  than  November  27th,  1862,  in  view  of  the 
French  patent  and  certificates  of  addition.  No  motion  is  now 
made  to  limit  or  define  the  time  of  the  expiration  of  the 
United  States'  patent,  in  reference  to  the  time  down  to  which 
the  accotinting  mnst  extend,  and  we  do  not  consider  the  qnes- 
tion  whether,  for  the  pnrposes  of  such  accounting,  the  United 
States'  patent  may  not  expire  at  a  date  earlier  than  17  years  from 
November  27th,  1862,  namely,  at  a  date  17  years  from  a  date 
earlier  than  November  27th,  1862,  in  view  of  either  the  English 
patent  or  the  French  patent  or  certificates  of  addition .  Nor  is  it, 
nnder  these  views,  necessary  to  consider  the  English  patent  at  all. 
It  is  plain  that  the  second  certificate  of  addition  to  the  French 
patent,  taken  in  connection  with  the  original  French  patent 
and  the  first  certificate  of  addition,  show  fully  and  patent  the 
same  inventions  patented  by  the  United  States'  re-issued  pat- 
ent. Whether  such  inventions  are  fully  shown  and  patented 
by  the  English  provisional  specification,  or  by  the  French 
original  patent  alone,  or  by  the  latter  in  connection  with  the 
first  certificate  of  addition,  we  do  not  now  consider  or  decide, 
for  any  purpose. 

We  determine,  on  inspection,  and  in  the  absence  of  any 
aflldavit  to  the  contrary  on  the  part  of  the  plaintifEs,  that 
the  inventions  patented  by  the  French  patent  and  the  two 
certificates  of  addition  to  it,  all  three  taken  together,  are  the 
same  as  those  patented  by  the  United  States'  re-issned  patent, 
to  an  extent  sufficient  to  warrant  the  granting  of  the  motion 
to  amend  the  decree,  and  to  amend  the  answer,  and  to  open 
the  decree  and  the  proofs,  and  to  discharge  the  injunction. 
The  French  patent  and  certificates  of  addition  are  not  now 
admitted,  as  a  patent  to  a  third  party,  to  defeat  the  plaintifEs' 
patent  on  the  question  of  novelty,  but  only  on  the  question 
of  the  extent  of  duration  of  the  patent.  The  patent  can 
have  no  life  beyond  the  time  limited  by  statute.  The  ques- 
tion of  such  life,  in  view  of  the  French  patent  and  certifi- 
cates of  addition,  has  not  been  before  presented  and  passed 
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npon.  It  can  now  be  presented  and  passed  npon,  on  a  motion 
to  vacate  or  limit  the  duration  of  the  injunction,  or  on  a  mo- 
tion by  the  plaintiffs  for  an  attachment  for  violating  the  in- 
junction. The  words  "  perpetual  injunction,"  in  the  decree, 
mean  only  for  the  life  of  the  patent.  That  must  be  deter- 
mined by  the  statute  and  all  the  facts  of  the  case,  and  not 
merely  by  the  terms  of  the  grant  in  the  patent ;  and  an  inter- 
locutory decree  is  always  open  to  amendment  and  correction. 
In  this  view,  it  seems  proper,  that  the  answer  should  be 
amended,  to  set  up  the  French  patent  and  certificates  of  addi- 
tion, and  that  the  decree  should  be  amended,  by  fixing  a  date 
beyond  which,  for  the  purposes  of  the  injunction,  the  patent 
cannot  have  life,  and  by  allowing  the  French  patent  and  cer- 
tificates of  addition  to  be  put  in  evidence  in  the  proofs,  with 
such  relevant  proofs  respecting  the  same  and  their  contents  as 
either  party  may  wish  to  oflEer.  We  think,  that,  in  view  of  the 
subject-matter  of  the  application,  the  defendants  have  not 
been  guilty  of  laches,  that  the  application  does  not  come  too 
late,  and  that  the  reasons  assigned  in  excuse  for  not  making 
an  earlier  application  are  sufiicient.  £ut,  this  case  is  no  pre- 
cedent for  the  case  of  an  application  to  set  up  a  defence  to 
defeat  a  patent  for  want  of  novelty. 

The  plaintiffs'  patent  runs,  on  its  face,  for  17  years  from 
June  2ath,  1864.  The  question  is  as  to  when  it  expires. 
The  plaintiffs  contend,  that,  under  the  statute,  it  runs  accord- 
ing to  its  tenor,  and  does  not  expire  until  the  end  of  17  years 
from  June  28th,  1864.  It  becomes  necessary,  therefore,  to 
examine  the  statutes  on  the  subject. 

By  the  Act  of  April  lOth,  1790,  (1  U.  S.  Slat,  at  large, 
109,)  a  patent  was  to  be  granted  to  the  inventor  "  for  any 
term  not  exceeding  fourteen  years."  By  the  Act  of  Febru- 
ary 21st,  1793,  (1  Id.,  318,)  it  was  required  that  the  invention 
should  have  been  "  not  known  or  used  before  the  application," 
and  the  patent  was  to  be  granted  "for  a  term  not  exceed- 
ing fourteen  years,"  and  only  to  a  citizen  of  the  United  States, 
as  inventor,  or  his  assigns.  By  the  Act  of  April  17th,  1800, 
(2  Id.,  37,)  the  privilege  was  extended  to  alien  inventors, 
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who,  at  the  time  of  petitioning,  had  resided  for  two  years 
within  the  United  States,  and  it  was  required  that  the  inven- 
tion should  not  have  been  known  or  used  before  the  applica- 
tion. By  the  Act  of  July  13th,  1832,  (4  Id,,  577,)  the  privi- 
lege was  extended  to  every  alien  who,  at  the  time  of  peti- 
tioning, should  be  resident  in  the  United  States,  and  should 
have  declared  his  intention,  according  to  law,  to  become  a 
citizen  thereof.  These  prior  Acts  were  all  of  them  repealed 
by  §  21  of  the  Act  of  July  4th,  1836,  (5  O.  S.  Stat  at  Large, 
126.)  By  that  Act,  (§  5,)  patents  were  to  be  granted  "  for  a 
term  not  exceeding  fourteen  years."  Any  inventor  could  ob- 
tain a  patent,  whether  an  alien  or  a  citizen.  It  was  required 
that  the  invention  should  not,  at  the  time  of  his  application 
for  a  patent,  be  in  public  use  or  on  sale,  with  his  consent  or 
allowance,  as  the  inventor.  The  Commissioner  could  not 
grant  the  patent  if  it  appeared  to  him,  (§  7,)  that  the  inven- 
tion "  had  been  invented  or  discovered  by  any  other  per- 
son in  this  country,  prior  to  the  alleged  invention  or  dis- 
covery thereof  by  the  applicant,  or  that  it  had  been  patented 
or  described  in  any  printed  publication  in  this  or  any  for- 
eign country,  or  had  been  in  public  use  or  on  sale  with  the  ap- 
plicant's consent  or  allowance,  prior  to  the  application."  It 
was  further  provided,  as  follows,  (§  8 :)  "  Nothing  in  this  Act 
contained  shall  be  construed  to  deprive  an  original  and  true 
inventor  of  the  right  to  a  patent  for  his  invention,  by  reason 
of  his  having  previously  taken  out  letters  patent  therefor  in  a 
foreign  country,  and  the  same  having  been  published,  at  any 
time  within  six  months  next  preceding  the  filing  of  his  speci- 
fication and  drawings.  And,  whenever  the  applicant  shall 
request  it,  the  patent  shall  take  date  from  the  time  of  the 
filing  of  the  specification  and  drawings,  not,  however,  ex- 
ceeding six  months  prior  to  the  actual  issuing  of  the  patent." 
The  eflEect  of  this  legislation  was  to  allow  an  inventor  to  take 
out  a  patent  in  a  'foreign  country,  for  his  invention,  and, 
subsequently,  to  obtain  a  patent  for  it  here,  provided  he  filed 
his  specification  and  drawings  on  his  application  here,  within 
six  months  after  the  taking  out  of  his  foreign  patent.     By 
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§  6  of  the  Act  of  March  3d,  1839,  (5  U.  S.  Stat,  at  Large, 
354,)  it  was  provided  as  follows :   "  No  person  shall  be  de- 
barred  from  receiving  a  patent  for  any  invention  or  disoov- 
ery,  as  provided  in  the  Act  approved  on  the  fourth  day  of 
July,  one  thousand  eight  hundred  and  thirty-six,  to  whidi 
this  is  additional,  by  reason  of  the  same  having  been  patented 
in  a  foreign  country  more  than  six  months  prior  to  his  appli- 
cation :  Provided^  That  the  same  shall  not  have  been  intro- 
duced into  public  and  common  use,  in  the  United  States, 
prior  to  the  application  for  such  patent :  And  provided^  (diOy 
That  in  all  such  cases  every  such  patent  shall  be  limited  to 
the  term  of  fourteen  years  from  the  date  or  publication  of 
fiuch  foreign  letters  patent."     The  eflTect  of  this  provision 
was  to  allow  an  inventor  to  take  out  a  patent  here  for  an  in- 
vention which  he  had  previously  patented  in  a  foreign  coun- 
try, no  matter  how  long  previously,  but  the  duration  of  the 
patent  granted  here  was  limited  to  the  term  of  14  years 
from  the  date  or  publication  of  such  foreign  patent    Then 
came  the  Act  of  March  2d,  1861,  (12  U.  S.  SM.  at  Large, 
246,)  the  16th  section  of  which  provided  as  follows:    "All 
patents  hereafter  granted  shall  remain  in  force  for  the  term 
of  seventeen  years  from  the  date  of  issue ;  and  all  extension 
of  such  patents  is  hereby  prohibited."    Section  17  of  the 
same  Act,  repealed  all  Acts  and  parts  of  Acts,  theretofore 
passed,  which  were  inconsistent  with  the  provisions  of  that 
Act.    Under  this  state  of  legislation,  the  original  patent  and 
the  re-issued  patent  in  this  case  were  granted. 

The  view  urged  by  the  plaintiffs  is,  that,  by  §  18  of  the 
Act  of  1861,  all  patents  thereafter  granted  were  to  remain  in 
force  for  17  years  from  the  date  of  issue ;  that  the  provision 
of  §  6  of  the  Act  of  1839  was  inconsistent  with  this  new 
provision,  and  was,  therefore,  repealed;  and  that,  conse- 
quently, the  plaintiffs'  patent  does  not  expire  uutil  June 
28th,  1881. 

By  §  22  of  the  Act  of  July  8th,  1870,  (16  IT.  S.  StaL  at 
Large,  201,)  now  §  4,884  of  the  Revised  Statutes,  every 
patent  is  to  be  granted  for  the  term  of  17  years.    It  cannot 
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be  antedated.  By  Bection  2«^  of  the  same  Act,  now  §  4,887 
of  the  Bevised  Statutes,  it  is  provided  as  follows:  "No 
person  shall  be  debarred  from  receiving  a  patent  for  his  in* 
vention  or  discovery,  nor  shall  anj  patent  be  declared  invalid^ 
by  reason  of  its  having  been  first  patented,  or  caused  to  be 
patented,  in  a  foreign  country ;  provided  the  same  shall  not 
have  been  introduced  into  public  use  in  the  United  States 
for  more  than  two  years  prior  to  the  application,  and  that  the 
patent  shall  expire  at  the  same  time  with  the  foreign  patent,. 
or,  if  there  be  more  than  one,  at  the  same  time  with  the  one 
haying  the  shortest  term ;  but  in  no  case  shall  it  be  in  force 
more  than  seventeen  years."  These  provisions  of  the  Act  of 
1870  apply  only  to  patents  granted  after  that  Act  was  passed^ 
and  do  not  apply  to  this  case.  Moreover,  §  111  of  that  Act, 
in  repealmg  the  Acts  of  1836, 1837, 1839  and  1861,  provides, 
that  sach  repeal  shall  not  affect,  impair  or  take  away  any 
right  existing  under  any  of  said  laws. 

It  is  quite  apparent,  that  the  idea  running  through  §  16  of 
the  Act  of  1861  is,  that  no  patents  thereafter  granted  should 
be  extended,  but,  that,  instead  thereof,  their  original  terma 
of  duration  should  be  seventeen  years,  instead  of  fourteen 
years  with  a  privilege  of  extension  for  seven  years  more« 
whieh  had  been  the  prior  law.  The  language  is,  that  ^'  all 
patents  hereafter  granted  shall  remain  in  force  for  the  term 
of  seventeen  years  from  the  date  of  issue ;"  not  that  they 
shall,  by  their  terms  and  on  their  face,  be  granted  for  seven- 
teen years  from  a  date,  bnt  that  they  shall  '^  remain  in  force '^ 
for  the  term  specified.  It  was  not  improper,  under  this  pro- 
vision, to  grant  them  for  seventeen  years  from  a  date,  as  came 
to  be  the  practice.  But,  the  text  is,  that,  whatever  be  the 
term  on  their  face,  they  shall  remain  in  force  for  the  term  of 
seventeen  years  from  the  date  of  issue.  What  is  ^*  the  date 
of  issue?"  Under  §  8  of  the  Act  of  1836,  in  force  when  the 
Act  of  1861  was  passed,  and  when  the  patents  in  this  case 
were  issued,  the  patent  could  "  take  date"  from  a  date  earlier, 
though  not  exceeding  six  months  earlier,  than  '^  the  actual 
issuing  of  the  patent."     The  actual  date  of  issuing  was  one 
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thing,  one  date.  The  date  from  which  the  patent  took  date, 
or  its  term  began  to  ran,  was  another  thing,  another  date. 
The  latter  date  may  very  properly  be  called  "the  date  of 
issue."  Such  latter  date  need  not  necessarily  be  a  date  ex- 
pressed  on  the  face  of  the  patent.  Under  §  6  of  the  Act  of 
1839,  such  latter  date  is  "  the  date  or  publication"  of  the  for- 
eign patent.  Looking  at  the  state  of  legislation  before  1S61, 
and  at  the  evident  scope  of  §  16  of  the  Act  of  1861,  as  aimed 
at  extensions  of-  patents,  it  would  be  reasonable  to  say,  that 
*'  the  date  or  publication"  of  the  foreign  patent,  spoken  of  in 
§  6  of  the  Act  of  1839,  might  be  regarded,  in  reference  to  pat- 
ents issued  under  such  §  6,  as  the  one  in  this  case  was,  as  "  the 
date  of  issue"  intended  by  §  16  of  the  Act  of  1861 — the  date 
from  which,  under  such  circumstances,  the  United  States'  pat- 
ent is  to  take  its  departure — ^and  that  as,  before,  in  practice, 
United  States'  patents  were  granted  for  fourteen  years,  and 
patents  for  inventions  previously  patented  abroad  to  the  same 
inventor  were  before  limited  to  fourteen  years  from  "the 
date  or  publication  "  of  the  foreign  patent,  so,  now,  imder  the 
new  system  introduced  by  the  Act  of  1861,  such  a  patent, 
still  to  be  granted  otherwise  in  accordance  with  the  provisions 
of  the  Acts  of  1836  and  1839,  was  to  remain  in  force  for 
seventeen  years  from  '^  the  date  or  publication"  of  the  foreign 
patent,  while  other  United  States'  patents  were  to  remain  in 
force  for  seventeen  years,  instead  of  fourteen  years,  from  their 
"date  of  issue,"  the  privilege  of  having  them  "take date" 
from  a  date  not  exceeding  six  months  prior  to  the  actual 
issue,  as  the  "  date  of  issue,"  under  §  8  of  the  Act  of  1836, 
being  still  preserved,  and  such  patents  expiring  seventeen 
years  from  such  "date  of  issue"  and  not  seventeen  yeart 
from  the  actual  issuing.  There  is  nothing  in  these  views 
that  is  inconsistent  with,  or  does  violence  to,  the  language  of 
§  16  of  the  Act  of  1861,  and  they  are  in  harmony  with  the 
course  of  legislation.  Contrary  views  would  determine  that 
there  was,  by  §  16  of  the  Act  of  1861,  a  sudden,  unexpressed 
and  only  implied  change  of  the  policy  of  §  6  of  the  Act  of 
1839,  then  in  force  for  twenty-two  years,  such  policy  making 
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the  terms  of  patents  like  those  in  the  present  case  take  date 
from  the  date  or  publication  of  the  foreign  patent,  and  run 
from  that  time  for  the  same  time  other  United  States'  patents 
ran  from  their  time  of  beginning  to  run ;  and  such  contrary 
views  would  establish  an  enlargement  of  term  by  the  Act  of 
1861,  in  favor  of  an  invention  previously  patented  abroad, 
such  enlargement  remaining  in  force  till  1870,  and  then  cur- 
tailed, in  1870,  so  as  to  be  more  narrow  than  under  the  Act 
of  1839,  and  to  make  the  United  States'  patent  expire  at  the 
same  time  with  the  foreign  patent  having  the  shortest  term. 

No  argument  can  be  drawn  in  favor  of  the  plaintiffs'  view, 
from  the  fact,  that,  in  §  16  of  the  Act  of  1861,  the  expression 
is,  ^*all  patents  hereafter  granted."  Literally,  such  expres- 
sion covers  future  patents  granted  as  re-issues.  By  §  13  of 
the  Act  of  1836,  (5  U.  S.  Stat:  at  Large,  122,)  which  continued 
in  force  after  the  Act  of  1861  went  into  force,  a  re-issue  is 
authorized,  and  the  re-issued  patent  is  there  called  "  a  new 
patent,"  and  is  authorized  to  be  issued  only  "for  the  residue 
of  the  period  then  unexpired  for  which  the  original  patent 
was  granted."  Yet,  it  never  was  or  could  be  supposed  that, 
under  §  16  of  the  Act  of  1861,  a  re-issued  patent  was  to  be 
granted  for  seventeen  years  from  the  date  of  the  actual  issu- 
ing of  such  re  issued  patent,  or  for  any  other  term  than  the 
residue  of  the  seventeen  years  granted  by  the  original  patent. 
The  expression  "  date  of  issue,"  as  before  defined,  controls 
re-issues  under  said  §  16,  and  the  re-issue  of  an  original  seven- 
teen years'  patent  is  to  run  for  seventeen  years  from  the  date 
when  the  original  term  of  seventeen  years  began  to  run, 
which  date  is  to  be  considered  "  the  date  of  issue,"  under 
§  16,  for  the  purposes  of  a  re-issue.  So,  again,  "  all  patents," 
literally,  includes  design  patents,  granted  under  §  11  of  the 
Act  of  1861.  Yet,  it  never  was  or  could  be  supposed  that 
§  16,  though  later  in  place  in  the  Act  than  §  11,  varied  the 
terms  defined  in  §  11  for  the  duration  of  design  patents, 
namely,  three  and  one-half  years,  seven  years,  or  fourteen 
years ;  or,  that  the  provision  in  said  §  16,  as  to  extension,  ap- 
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plied  to  '^  all  patents,"  when  §  11  had  authorized  the  exten- 
sion of  design  patents,  for  seven  years. 

We  are  not  referred  to  any  judicial  decision  where  the 
question  now  considered  was  directly  involved,  which  holds 
to  the  contrary  of  the  construction  we  thus  give  to  §  16  of  the 
Act  of  1861. 

In  Weston  v.  White,  (13  Blatchf.  C.  C.  B.,  364,)  the  United 
States'  patent  was  granted  August  6th,  1867.  A  prior  English 
patent  for  the  same  invention  had  been  granted  to  the  pat- 
entee, and  had  been  published  October  22d,  1859.  The  ques- 
tion arose,  in  May,  1876,  whether  the  United  States'  patent 
had  expired  October  22d,  1873,  at  the  expiration  of  14  years 
from  October  22d,  1859,  or  whether,  under  §  16  of  the  Act 
of  1861,  it  remained  in  force  in  May,  1876.  If  it  should  ex- 
pire October  22d,  1876,  (being  17  years  from  October  22d, 
1859,)  or,  if  it  should  remain  in  force  till  August  6th,  1884, 
(being  17  years  from  August  6th,  1867,)  it  remained  equally 
in  force,  in  either  case,  in^May,  1876.  It  was  necessary,  in 
May,  1876,  only  for  the  Court  to  decide  that  the  patent  had 
not,  under  §  6  of  the  Act  of  1839,  run  out  in  14  yean  from 
October  22d,  1859,  and  the  question,  whether  it  would  run 
out  October  22d,  1876,  or  not  till  August  6th,  1884,  was  not 
directly  involved,  nor  does  it  seem  to  have  been  argued  or 
considered,  except  as  may  be  inferred  from  the  fact,  that  Ae 
Court  says  that  the  patent  would  not  expire  until  October  22d, 
1876,  and  further  says,  that  the  effect  of  the  16th  and  17th 
sections  of  the  Act  of  1861  was,  that  patents  issued  after  the 
passage  of  the  Act  of  1861,  and  falling  within  the  proviso  of 
§  6  of  the  Act  of  1839,  would  run  for  17  years  from  the  date 
or  publication  of  the  foreign  patent.  The  case  was  one  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Connec- 
ticut, before  Judge  Shipman. 

In  Badische  Anilin  wnd  Soda  Fdbrih  v.  Hamilton  Ilfg^ 
Co.,  (13  Off.  Oaz.  of  Pat.  Off.,  273,)  before  Judge  Shepley, 
in  February,  1878,  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts,  the  decision  was,  that  §  33 
of  the  Act  of  July,  1870,  now  §  4,887  of  the  Revised  Statutes, 
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did  not  apply  to  a  re-issue  granted  by  the  United  States,  in 
April,  1871,  of  a  patent  originally  granted  by  the  United 
States  in  Ootober,  1869,  and  that,  therefore,  the  re-issne  did 
not  expire  in  December,  1871,  when  the  prior  foreign  patent, 
taken  in  June,  1869,  expired.  Nothing  was  said  as  to  whether 
it  would  expire  in  June,  1883,  or  in  June,  1886,  or  in  October, 
1886,  or  in  April,  1888. 

In  Ooff-f.  Stafford,  (14  Off.  Qaz.  of  Pat,  Off.,  748,)  before 
Mr.  Justice  CliflTord  and  Judge  Knowles,  in  October,  1878,  in 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Rhode  Island,  the  United  States'  patent  was  granted  October 
3d,  1865,  for  17  years  from  that  day.  An  English  patent  had 
been  previously  granted  to  the  same  patentee  for  the  same  in- 
Tention.  The  English  patent  was  dated  June  13th,  1863,  and 
was  for  14  years,  it  was  sealed  December  8th,  1863,  and  the 
complete  specification  was  filed  December  12th,  1863.  The 
question  arose  as  to  whether  the  United  States'  patent  had  ex- 
pired. It  had  expired  December  12th,  1877,  if  it  remained 
in  force  for  only  14  years  from  December  12th,  1863.  If  it 
remained  in  force  for  17  years  from  December  12th,  1863,  or 
for  17  years  from  October  3d,  1865,  it  was  equally  in  force  in 
October,  1878,  for  the  purposes  of  the  injunction  which  the 
Court  granted.  The  only  question  raised,  in  pleading  or  ar- 
gument, seems  to  have  been,  as  to  whether  the  patent  had 
expired.  When,  in  the  future,  it  would  expire  was  not 
directly  involved.  The  contention  of  the  defendant  in  the 
case  seems  to  have  been,  that,  because  of  the  Act  of  1870,  the 
United  States'  patent  had  expired  when  the  foreign  patent  ex- 
pired, namely,  June  13th,  1877.  The  Court  held,  that  the 
Act  of  1870  did  not  apply  to  the  case,  because  the  patent  was 
granted  before  that  Act  was  passed.  But,  Mr.  Justice  Cli£Pord, 
in  the  decision,  went  on  to  say,  that  the  patent  would  remain 
in  force  for  17  years  "  from  the  time  it  was  granted,"  because 
it  was  granted  under  the  Act  of  1861.  He  seems  to  have 
meant^  for  17  years  from  October  3d,  1865.  We  cannot  re- 
gard the  case,  in  that  respect,  as  a  decision  on  a  point  neces- 
sarily involved.  With  the  highest  regard  for  all  the  judicial 
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views  of  SO  eminent  a  Jadge  as  Mr.  Justice  ClifEord,  partio- 
ularlj  as  to  questions  arising  nnder  the  law  of  patents,  our 
examination  of  the  question  directly  involved  in  the  present 
case  has  led  us  to  different  views,  and  to  the  belief  that  such 
question  was  not  argued  before,  or  fully  considered  by,  the 
Court  in  Rhode  Island,  because  not  directly  involved  in  the 
case. 

The  views  announced  in  this  decision,  which  are  concurred 
in  by  both  of  the  Judges,  lead  to  the  conclusion,  that  the  mo- 
tion of  the  defendants  must  be  granted,  so  far  as  to  direct 
that  the  decree  be  amended  by  inserting  a  finding  that  the 
plaintiffs'  re-issued  patent  is  valid,  for  the  purposes  of  the  in- 
junction granted,  only  for  the  term  of  17  years  from  Novem- 
ber 27th,  1862,  without  holding  whether,  for  the  purposes  of 
the  accounting  ordered,  it  is  valid  for  as  long  a  term  as  that, 
and  that  the  defendants  be  permitted  to  amend  their  answer, 
by  setting  up  said  French  patent  and  the  two  certificates  of 
addition  ;.  and  that  said  decree  and  the  proofs  be  opened,  in 
order  to  allow  them  to  introduce  the  same  in  evidence,  and 
to  allow  either  party  to  introduce  any  relevant  testimony  in 
respect  to  the  same  and  their  contents ;  and  that  the  provis- 
ion for  the  injunction,  and  the  injunction,  be  now  vacated  and 
discharged. 

We  fix  the  date  of  November  27th,  1862,  and  not  the  date 
of  February  20th,  1863,  because  we  regard  it  as  the  dear  in- 
tention of  the  provisions  of  law  limiting  the  duration  of  a 
United  States'  patent  patenting  an  invention  previously  pat- 
ented abroad  to  the  same  inventor,  to  give  to  the  patentee  a 
specified  term  from  the  date  at  which  his  foreign  patent  had 
effect  as  a  foreign  patent  in  his  favor.  In  this  case,  such  date 
was  November  27th,  1862,  and  not  February  20th,  lSti3.  Thia 
view  is  not  necessarily  applicable  to  a  case  where  a  foreign 
patent  to  one  inventor  is  set  up  to  defeat  a  United  States'  patent 
to  a  diflferent  inventor.  In  such  case,  the  manifest  intention 
of  the  law  is,  that  the  foreign  patent  shall  apply  only  as  of  a 
date  when  the  invention  was  published,  or  was  accessible  to 
tlie  public,  and  not  as  of  an  earlier  date,  from  which  the  in- 
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Tenter  may  have  enjoyed  the  benefit  of  the  foreign  patent,  as 
a  patent.  The  language  of  §  16  of  the  Act  of  1861,  in  saying 
that  the  17  years  is  to  run  from  "  the  date  of  issue,'*  is  a 
marked  departure  from  the  expression,  ^'  date  or  publication  " 
of  the  foreign  patent,  in  §  6  of  the  Act  of  1839,  and,  in  read- 
ing the  two  sections  together,  full  effect  must  be  given  to  the 
new  expression. 

W.  K.  HdU  and  J.  J,  Ma/rriny  for  the  plaintiffs. 

jEI  Wetmore^  for  the  defendants. 


The  UNrrED  States 

MORITZ  MlLLINGEB  AND  OTHERS. 

A  judgment  entered  in  1872,  on  an  eBsesament  of  damages^  on  a  de&nlt^  was 
opened  in  1880,  to  allow  eTidence  to  be  giyen  of  payments  made  by  one  of 
the  defendants,  or  out  of  his  property,  which  shoold  haye  been  allowed,  and 
dadncted  from  the  aaseaament,  when  the  judgment  was  entered. 

(Before  Shipkan,  J.,  Southern  District  of  New  York,  February  2d,  1880.) 

Shipman,  J.  The  default  in  this  case  was  taken  in  the 
year  1872,  and  judgment  was  thereupon  rendered  against  the 
defendants.  The  only  tenable  reason  for  opening  the  judg- 
ment is,  that,  in  the  assessment  of  damages,  credits  were 
omitted  from  the  amount  of  the  plaintiffs'  original  claim,  pre- 
snmably  by  inadvertence  and  mistake.  The  Court  has  power 
to  open  a  judgment  rendered  upon  default,  for  the  purpose  of 
correcting  errors  of  fact  in  the  amount  of  the  judgment,  aris- 
ing from  the  inadvertent  omission  of  the  plaintiff  to  give 
credits  and  allow  payments  made  by  the  defendant,  or  out  of 
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his  property,  upon  the  claim  of  the  plaintiff,  which  should 
have  been  deducted  at  the  time  of  the  aflsessment  of  damages. 
{Crookes  v.  Masmjoell,  6 Blatchf.  C.  C.  JK.,  468.)  The  defend- 
ant is  open  to  the  charge  of  laches,  {Av&ry  y.  United  Stata^ 
12  WaU.y  304,)  bnt,  under  all  the  circamstances  of  the  case, 
I  am  inclined  to  open  the  judgment  for  one  purpose  only. 
The  judgment  is  opened  only  for  the  purpose  of  a  re-assess- 
ment of  damages,  and  of  allowing  the  defendant  to  give  evi- 
dence of  payments  made  by  Millinger,  or  out  of  his  property, 
which  should  have  been  allowed  and  have  been  deducted  from 
the  face  of  the  assessment,  but  not  for  the  purpose  of  giving 
evidence  of  other  defences  to  the  plaintiffs'  claim  than  those 
of  payments  which  had  been  made  by  Millinger,  or  by  Mil- 
lingei^s  property,  upon  the  assessment,  prior  to  the  date  of 
the  judgment.  Let  there  be  a  reference  to  ascertain  and  report 
the  amount  of  such  payments  thus  inadvertently  omitted  in 
the  computation  of  the  amount  due  at  the  date  of  the  judg- 
ment. 

E.  B.  Billy  {Assistant  District  Attorney^)  for  the  United 
States. 

Roger  M.  Sherman^  for  the  defendants. 


John  Cooke 

vs. 

Joseph  Seligsian  and  others.    In  Equtft. 

Where  one  of  the  defendants  in  a  suit  is,  on  the  aYormenta  in  the  eoopUin^  ib 
the  State  Court,  an  unnecessary  and  improper  party,  and  no  real  and  sciail 
party,  and  the  plaintiff  is  an  alien,  and  the  other  defendants  are  all  citiiaoio' 
varions  States  of  the  United  States,  the  case  is  one  removable  into  tiiiiCwrt 
under  the  first  clause  of  §  2  of  the  Act  of  March  8d,  1876,  (18  U.&Stt^ 
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Large,  470,)  wbere  all  rach  other  defendants  apply  for  the  remoyal,  and  where 
there  la  a  controversy  between  the  alien  and  sach  citizens,  which  is  the  only 
controversy  in  the  snit. 

Some  of  the  petitioners  for  removal  signed  the  petition  by  an  attorney,  but  the 
order  of  the  State  Conrt  for  the  removal  stated  that  the  petition  was  duly 
made  and  filed  by  the  petitioners,  and  that  the  petitioners  appeared  by  counsel 
and  moved  for  such  order.  On  the  contents  of  the  petition  and  the  bond,  and 
^e  action  of  the  pelitioners  by  their  counsel,  in  moving  for  such  order,  and 
the  contents  of  such  order :  Hdd,  that  the  petition  must  be  regarded  as  the 
petition  of  the  petitioners. 

The  a;verment,  in  the  petition,  that  certain  of  the  petitioners,  "  as  they  are  the 
qualified  executors  of  the  last  will  and  testament  of  J.  B.,  deceased,"  were  and 
are  citizens  of  the  State  of  New  York,  was  held,  in  this  case,  to  mean,  that 
they  were  sued  as  such  qualified  executors,  and  to  be  an  averment  of  their  per- 
Bonal  citizenship. 

The  absence  of  any  acknowledgment  or  proof  of  the  execution  of  the  bond  was 
hM  to  be  a  matter  of  practice  for  the  State  Court  to  pass  upon,  and  not  re- 
viewable by  this  Court,  after  the  State  Court  had  accepted  the  bond. 

The  bond  contained,  in  its  condition,  a  clause  providing  that  the  defendant 
should  do,  or  cause  to  be  done,  such  other  and  appropriate  acts  as»  by  sud 
Act  of  1876,  and  other  Acts  of  Congress,  are  required  to  be  done,  on  the  re- 
moval of  a  snit :  Hdd,  that  such  clause  was  a  sufBcient  compliance  with  any 
requirement  in  §  8  of  the  Act  of  1870,  that  the  bond  should  be  one  for  appear- 
ing in  the  Federal  Court 

(Before  Blatobfobd,  J.,  Southern  District  of  New  York,  February  6th,  1880.) 

Blatohford,  J.  Although  the  complaint  avers  that  Wos- 
tenholme  owns  a  number  of  bonds,  it  does  not  aver  that  he 
makes  any  claim  in  respect  of  them,  on  account  of  anj  mat- 
ters alleged  in  the  bill  as  matters  on  account  of  which  the 
plaintiff  makes  a  claim  in  respect  of  bonds.  iN'or  does  the 
plaintiff  sae  on  behalf  of  Wostenholme,  or  claim  to  represent 
him,  as  respects  any  claim  made  on  the  other  defendants  or 
any  of  them.  On  the  whole  scope  of  the  bill,  the  words  "  sim- 
ilarly situated,"  in  the  preamble  to  the  complaint,  and  in  par- 
agraphs 14  and  16,  and  in  subdivisions  1,  2  and  3  of  the 
prayer,  mean  the*  original  allottees,  called,  also,  "takers"  in 
paragraph  14.  Subdivisions  1  and  2  of  the  prayer  pray  no 
relief  for  the  benefit  of  Wostenholme,  nor  does  subdivision  3- 
That  subdivision  only  prays  that  the  moneys  to  be  accounted 
for  may  be  refunded  for  the  benefit  of  the  original  allottees, 
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of  whom  Wostenholme  was  not  one.  It  does  not  pray  ih&t 
such  moneys  be  refunded  for  the  benefit  of  the  original  al- 
lottees and  holders  not  original  allottees,  leaving  such 
moneys  to  be  distributed  afterwards.  Therefore,  the  com- 
plaint makes  no  case  on  which  persons  not  original  allot- 
tees could  put  in  any  claim  to  any  moneys  refunded.  So, 
that  part  of  the  prayer  of  subdivision  3  which  relates  to 
the  superior  right  of  the  original  allottees,  is  to  be  rejected 
as  surplusage,  and  Wostenholme  stands  an  nnnecessary 
and  improper  party  to  the  suit,  and  no  real  and  actual 
party.  This  being  so,  it  follows  that  the  suit  was  removable 
under  the  first  clause  of  section  2  of  the  Act  of  1875,  as  being 
a  suit  in  which  there  is  a  controversy  between  citizens  of  va- 
rious States  of  the  United  States  and  a  foreign  citizen  or  sub- 
■  ject,  and  where  all  the  parties  defendant  have  applied  for  the 
removal,  and  where  such  controversy  is  the  only  controversy 
there  is  in  the  suit.  The  petition  for  removal  makes  out  a 
case  under  said  clause,  although  it  may  be  framed  so  as  to 
attempt  to  make  out,  also,  a  case  under  the  second  clause 
of  the  same  section. 

It  is  alleged  that  there  are  certain  defects  on  the  face  of 
the  petition  and  the  bond,  which  invalidate  the  removaL 

The  petition,  in  the  body  of  it,  purports  to  be  the  petition 
of  aU  of  the  defendants,  except  Wostenholme,  by  the  Bame 
names  and  designations  as  set  forth  in  the  caption  or  title  of  the 
suit  in  the  summons  and  in  the  complaint  in  the  State  Court. 
In  such  caption  or  title,  among  the  names  of  the  defendants, 
are  these :  "  James  M.  Brown,  John  Crosby  Brown,  Howard 
Potter  and  John  S.  Shultze,  as  they  are  the  qualified  exeen- 
tors  of  the  last  will  and  testament  of  James  Brown,  deceased.'^ 
An  aggregation  or  list  of  the  names  of  the  defendants  is  not 
found  in  any  place,  in  the  summons  or  complaint,  except  in 
such  caption  or  title.  The  complaint  states,  that  James 
Brown,  by  his  will,  appointed  "  the  defendants  James  M. 
Brown,  John  Crosby  Brown,  Howard  Potter  and  John  S. 
Shultze,"  with  two  other  persons,  "  his  executors,"  and  that 
letters  testamentary  were  issued  "  to  the  defendants  James 
M.  Brown,  John  Crosby  Brown,  Howard  Potter  and  John  S. 
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Shultze,  as  the  qaalified  executors  of  the  last  will  and  testa- 
ment of  the  said  James  Brown,  deceased."  l he  petition  is 
preceded  by  the  title  or  caption  of  the  suit,  giving  the  name 
of  the  plaintiff  and  the  names  of  aU  the  defendants,  and 
in  it,  among  the  latter,  "  James  M.  Brown,  John  Crosby 
Brown,  Howard  Potter  and  John  S.  Shultze,  as  they  are  the 
qualified  executors  of  the  last  will  and  testament  of  James 
Brown,  deceased."  The  petition  states,  "that  the  contro- 
versy in  said  suit  is  between  foreign  citizens  or  subjects  and 
citizens  of  different  States  of  the  United  States ; "  that,  of 
the  defendants,  sundry  ones  named,  and,  among  them,  "John 
Crosby  Brown,  individually,"  (he  being  named  by  that  desig- 
nation, as  a  defendant,  in  the  title  to  the  summons,  and  in  the 
title  to  the  complaint,  and  in  the  title  to  the  petition,  and  as 
a  petitioner,  in  the  list  of  petitioners  in  the  beginning  of  the 
body  of  the  petition,)  "and  James  M.  Brown,  John  Crosby 
Brown,  and  Howard  Potter,  as  they  are  the  qualified  execu- 
tors of  the  last  will  and  testament  of  James  Brown,  de- 
ceased," were  each  and  all,  at  the  time  of  the  commencement 
of  this  suit,  and  still  are,  citizens  of  the  State  of  New  York, 
and  that  the  defendant  John  S.  Shultze,  also  a  qualified 
executor  of  the  last  will  and  testament  of  James  Brown, 
deceased,  was  then  and  still  is  a  citizen  of  the  State  of  New 
Jersey."  Among  the  signatures  to  the  petition  are  these: 
Jas.  M.  Brown — George  H.  Brown — John  Crosby  Brown — 
Howard  Potter,  by  James  M.  Brown,  Atty. — Jno.  S.  Schultze 
— as  the  qualified  executors  of  the  last  will  and  testament  of 
James  Brown,  deceased — the  names  being  under  each  other, 
and  included  in  a  bracket,  at  the  left  of  said  designation — also, 
"Trenor  W.  Park,  by  J.  Q.  McCullough,  his  atty."—  also, 
"  Isaac  Seligman,  by  Jos.  Seligman,  atty." —  also,  "  Leopold 
Seligman,  by  Jos.  Seligman,  atty." — also,  "  Henry  Seligman, 
by  Jos.  Seligman,  atty." — also,  "Abraham  Seligman,  by  Jos. 
Seligman,  atty." — ^ako,  "Wm.  Seligman,  by  Jos.  Selig- 
man, atty." — also,  "  A.  A.  Selover,  by  Billings  &  Cardozo, 
attys." — ^also,  "  W.  Watts  Sherman,  by  Bristow,  Peet,  Bur- 
nett &  Oydyke,  attys." — also,  "  George  H.  Brown  " — also, 
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"  John  Crosby  Brown."  The  petition  is  sworn  to  by  the  de- 
fendant Park. 

The  condition  of  the  bond  offered  to  the  State  Conrt  is, 
that  the  obligation  shall  be  void,  ^*  if  the  said  petitioners  shall 
enter  in  the  said  Circuit  Coart  of  the  United  States,  on  the 
first  day  of  its  next  session,  a  copy  of  the  record  in  said  snit^ 
and  shall  well  and  truly  pay  all  costs  that  may  be  awarded  by 
said  Circuit  Court  of  the  tlnited  States,  if  said  Court  shall 
hold  that  said  suit  was  wrongfully  or  improperly  removed 
thereto,  and  do  or  cause  to  be  done  such  other  and  appro- 
priate acts  as,  by  the  Act  of  Congress  approved  March  3d, 
1875,  and  other  Acts  of  Congress,  are  required  to  be  done 
upon  the  removal  of  a  suit  into  the  United  States'  Circoit 
Court,  from  a  State  Court."  .  The  bond  is  not  acknowledged 
or  proved. 

On  the  21st  of  October,  1879,  the  State  Court  made  an 
order  in  the  suit.  The  title  of  the  suit,  in  the  order,  gives 
the  names  and  designations  of  the  defendants  as  in  the  title 
to  the  summons  and  the  complaint.  It  says :  '^  A  petition 
having  been  duly  made  and  filed  in  this  suit,  by  the  severd 
defendants,"  naming  the  petitioners  by  the  same  names  and 
designations  as  in  the  body  of  the  petition,  ''  on  this  21st  day 
of  October,  a.  d.  1879,  praying  for  the  removal  thereof  into 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis^ 
trict  of  !N'ew  York,  and  said  defendants  and  petitionen 
having  duly  made  and  filed  therewith  a  bond,  with  good  aod 
BuflBcient  surety,  for  their  entering  in  such  Circuit  Court,  on 
the  first  day  of  its  next  session,  a  copy  of  the  record  in  thi* 
suit,  and  for  paying  all  costs  that  may  be  awarded  by  the  said 
Circuit  Court,  if  said  Court  shall  hold  that  this  suit  was 
wrongfully  or  improperly  removed  thereto,  and  for  doing 
such  other  and  appropriate  acts  as  required  pursuant  to  the 
statutes  of  the  United  States  in  such  case  made  and  provided 
now,  upon  motion  of  John  G.  McCuHough,  Esq.,  of  counsel 
for  the  petitioners,  it  is  declared,  that  it  is  made  to  appear  to 
the  satisfaction  of  this  Court,  *  *  *  and  that  the  controversy 
therein  is  wholly  between  an  alien  and  citizen  and  subject  of 
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the  United  Kingdom  of  Great  Britain  and  Ireland,  and  citizens 
of  different  States  of  the  United  States  of  America,  that  is 
to  say,  between  the  above-named  phdntiff,  who  is  a  citizen 
and  subject  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  thet  above-named  defendants  and  petitioners, 
who  are  citizens  of  different  States  of  the  United  States  of 
America,  *  *  *  and  it  is  farther  declared  and  ordered,  that 
this  Court  doth  accept  the  said  petition  and  bond  so  made 
and  filed  as  aforesaid,  and  that  the  suit  be  removed  for  trial 
into  the  next  Circnit  Court  of  the  United  States  to  be  held 
in  the  Southern  District  of  New  York,  and  that  this  Court 
proceed  no  further  therein,  and  that  all  proceedings  in  this 
Court  and  the  said  cause  be  and  the  same  are  hereby  stayed." 
(1.)  It  is  contended,  that  §  8  of  the  Act  of  March  3d,  1875, 
(18  U.  8.  Stat,  at  Large^  471,)  provides  only,  that  a  "  party  " 
^^  may  make  and  file  a  petitiou,"  and  does  not  provide  that  an 
attorney  may,  and,  that,  if  an  attorney  in  fact  may,  the  fact 
of  his  attorneyship  and  its  scope  must  be  shown  to  the  State 
Court.  The  order  of  the  State  Court  states,  that  the  petition 
was  duly  made  and  filed  by  the  petitioners  named,  and  that 
such  petitioners  appear  by  Mr.  McCullough,  as  their  counsel, 
and  move  for  the  order  which  the  Court  makes.  In  Meyer 
V.  Oonstructton  Oo.y  (10  OttOy  457,)  the  petition  for  removal 
stated,  in  the  body  of  it,  that  it  was  made  by  the  two  defend- 
ants, the  petitioners,  naming  them.  The  petition  was  not 
signed  or  sworn  to,  but  it  was  filed  with  the  derk.  The  Court 
said :  "  The  petition  was  not  signed.  No  objection  was  made 
on  this  account  in  the  State  Court,  and  it  came  too  late  in  the 
Circuit  Court.  If  it  had  been  made  in  the  State  Court,  the 
defect,  if,  in  fact,  there  was  one,  would,  no  doubt,  have  been 
cured  at  once  by  the  signature  of  counsel.  The  petition  was 
in  writing.  On  its  face,  it  purported  to  be  the  petition  of 
Meyer  and  Dennison,  and  it  was,  in  fact,  the  petition  of  Den- 
nison.  This  the  Court  knew,  because  it  was  actually  present- 
ed by  the  counsel  of  Dennison,  and  was  accompanied  by  a 
bond  purporting,  also,  to  be  signed  in  the  name  of  Meyer  and 
Dennison.    In  short,  everything  in  the  whole  proceedings 
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showed  that  it  was,  in  fact,  what,  under  the  circumstances,  it 
purported  to  be,  the  application  of  Dennison,  made  in  good 
faith,  for  the  removal  of  the  cause."  These  views  cover  the 
objections  made  in  the  present  case.  Although  the  plaintiff 
does  not  seem  to  have  had  prior  notice  of  tiie  application  to 
the  State  Court  for  the  removal,  the  contents  of  the  petition 
and  bond  and  the  action  of  the  petitioners,  by  their  counsel, 
in  moving  for  the  order  which  the  State  Court  made,  and  the 
contents  of  such  order,  show  that  the  objection  made  is  of  do 
force  in  this  Court. 

(2.)  It  is  objected,  that  the  petition  does  not  show  that 
James  M.  Brown  and  Howard  Potter  were  and  are  personally 
citizens  of  the  United  States  or  of  any  State  thereof,  and  that 
the  averment  is  merely,  that  they,  "  as  they  are  the  qnalified 
executors  of  the  last  will  and  testament  of  James  Brown,  de- 
ceased," were  and  are  citizens  of  the  State  of  New  Yoxk. 
The  case  of  Amory  v.  Amory^  (5  OttOs  186,)  is  cited.  In  that 
case,  certain  persons,  as  executors,  brought  a  suit,  in  a  State 
Court  of  New  York,  against  a  citizen  of  New  Jersey.  The 
defendant,  in  his  petition  for  removal,  averred,  "  that  said 
plaintiffs,  as  such  executors,  are  citizens  of  the  State  of  New 
York."  The  Court  said :  *'  Clearly,  this  is  not  sufficient. 
Where  the  jurisdiction  of  the  Courts  of  the  United  States  de- 
pends upon  the  citizenship  of  the  parties,  it  has  reference  to 
the  parties  as  persons.  A  petition  for  removal  must  there- 
fore, state  the  personal  citizenship  of  the  parties,  and  not 
their  official  citizenship,  if  there  can  be  such  a  thing.  From 
the  language  here  employed,  the  Court  may  properly  infer, 
that,  as  persons,  the  defendants  in  error  were  not  citizens  of 
New  York.  For  all  that  appears,  they  may  have  been  citizens 
of  New  Jersey,  as  was  the  defendant.  Holding,  as  we  do, 
that  a  State  Court  is  not  bound  to  surrender  its  jurisdiction, 
upon  a  petition  for  removal,  until,  at  least,  a  petition  is  filed, 
which,  upon  its  face,  shows  the  right  of  the  petitioner  to  the 
transfer,  it  was  not  error  for  the  Court  to  retain  these  causes." 
The  facts  of  the  present  case  do  not  bring  it  within  the  de- 
cision in  Amory  v.  Amory,    The  expression,  "  as  they  are 
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the  qualified  executors,"  &c.,  introduced  by  the  plaintiff  in 
the  title  of  the  suit,  and  strictly  followed  afterwards,  is  fairly 
to  be  interpreted  as  meaning  and  reading,  ''  sued  as  qualified 
executors,"  &c.  The  petition  is  fairly  to  be  read  as  averring 
that  James  M.  Brown  and  Howard  Potter,  sued  as  qualified 
executors,  are  citizens,  &c.,  meaning,  that  they  personally,  sued 
as  executors,  are  citizens,  &c.  The  averment  as  to  James  M. 
Brown  and  Howard  Potter  must  be  taken  in  the  same  sense 
as  the  averment  as  to  Shultze,  which  is,  that  he,  "  also  a  quali- 
fied executor,"  is  a  citizen,  &c.,  and  as  averring,  substantially, 
that  they,  qualified  executors,  &c.,  are  citizens,  &c.,  rejecting 
the  words  "  as  they  are,"  as  surplusage.  Then,  there  is  the 
averment  of  the  petition,  that  the  controversy  is  "  between 
foreign  citizens  or  subjects  and  citizens  of  different  States  of 
the  United  States,"  taken  in  connection  with  the  above  cited 
averments  in  the  complaint,  and  the  declaration  of  the  State 
Court,  in  the  order,  as  to  the  citizenship  of  the  defendants, 
which  must  be  held  to  refer  to  their  personal  citizenship, 
showing  the  interpretation  given  by  the  State  Court  to  the 
averments  of  the  petition,  and  the  fact  that  the  State  Court 
surrendered  its  jurisdiction.  The  State  Court  could  not  prop- 
erly infer,  and  did  not  infer,  nor  can  this  Court  infer,  that,  as 
persons,  James  M.  Brown  and  Howard  Potter  were  not  citi- 
zens of  New  York. 

(3.)  The  want  of  acknowledgment  or  proof  of  the  execu- 
tion of  the  bond  was  a  matter  of  practice  for  the  State  Court 
to  pass  upon,  and  it  will  not  be  reviewed  by  this  Court  after 
the  State  Court  has  accepted  the  bond. 

(4.)  It  is  objected,  that  the  condition  of  the  bond  does  not 
provide  for  the  defendants  appearing  in  this  Court  and  enter- 
ing special  bail  in  the  suit  if  special  bail  was  originally  req- 
uisite therein.  The  clause  in  the  condition,  providing  that 
the  defendants  shall  ^'  do  or  cause  to  be  done  such  other  and 
appropriate  acts,"  &c.,  is  a  sufficient  compliance  with  any  re- 
quirement in  §  3  of  the  Act  of  1875,  that  the  bond  shall  be 
one  for  appearing  in  the  Federal  Court. 
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The  motion  to  remand  the  cause  to  the  State  Court  is  de- 
nied. 

Clarence  A,  Seward  and  Charlee  M.  DaCoBta^  for  the 
plaintiff. 

Cla/rkeon  N.  Potter  and  J.  G.  MeOuUotigh^  for  the  de- 
fendants. 


Susan  Haiolton 
OiLBSBT  J.  Kingsbury  and  GsoRaB  T.  Davis.    In  Equitt. 

Where  L.,  the  transferee  of  a  right  nnder  letters  patent^  transferred  to  another 
only  his  right,  title  and  interest^  E.,  who  subsequently  acquired  snch  inter- 
est, is  chargeable  with  notice  of  what  he  ought  have  learned  as  to  the  tnu 
extent  of  snob  interest,  by  enquiring  of  H.,  named  in  the  transfer  from  L.  « 
the  grantor  to  L.,  although  the  transfer  from  L.  stated  the  interest  in  L  « 
being  greater  than  it  really  was,  H.  not  being  a  party  to  sach  transfer. 

(Before  Blatohfokd,  J.,  Northern  District  of  New  York,  February  6th,  1880.) 

Blatohfobd,  J.  When  this  case  was  before  the  Coart,  on 
the  original  bill  and  the  plea  thereto,  it  was  decided,  (IS 
Blatchf.  C.  C.  H.y  64,)  that  the  proper  eonstraction  of  the 
recorded  conveyance  of  August  27th,  1866,  from  Milton  A. 
Hamilton  to  Lombard  and  Thompson,  was,  that  Lombard  and 
Thompson  acquired  thereby  the  right  to  make,  as  well  as  the 
right  to  use  and  to  sell  to  be  used,  the  patented  saw  hangings, 
as  they  are  or  may  be  applied  to  mnlay  or  single  upright  mill 
saws,  for,  to  and  in  the  State  of  New  York,  snch  right  to  use  and 
to  sell  to  be  used  being  exclusive,  but  the  grantor  reserving  to 
himself  a  right  to  make  in  common  with  the  grantees.    The 
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plea  was  allowed,  and  the  plaintiff  then  amended  the  bill  hj 
setting  forth  two  nnrecorded  instruments  made  August  27th^ 
1866,  one  executed  by  Milton  A.  Hamilton  of  the  one  part  and 
Lombard  and  Thompson  of  the  other  part,  and  the  other  ex- 
ecuted by  Milton  A.  Hamilton  and  then  delivered  to  Lom- 
bard and  Thompson.    There  was  a  plea  to  the  amended  bill 
and  a  replication  to  the  plea,  and  proofs  were  taken  thereon. 
The  main  point  of  the  plea  was,  that  the  defendants  were  hona 
fide  purchasers  under  the  said  recorded  conveyance  of  August 
27th,  1866,  without  notice  of  either  of  the  said  unrecorded 
instruments  of  that  date.    The  case  was  submitted  to  the 
Court  on  briefs,  without  oral  argument,  {ante^  p.  264,)  and  the 
Court  overruled  the  plea.    The  plaintiff  contended,  that,  under 
the  three  instruments  of  August  27th,  1866,  taken  together^ 
Lombard  and  Thompson  acquired  no  right  to  make  the  in- 
vention, except  in  a  certain  contingency,  which  had  never  hap- 
pened ;  that  the  three  instruments  were  contemporaneous  and 
were  all  portions  of  the  same  transaction,  and  must  all  be  read 
together,  to  determine  the  intent  of  the  parties  to  the  transac- 
tion ;  that  the  three  instruments  were  consistent  with  no  in- 
tention other  than  the  one  set  up  in  the  bill,  that  is,  an  in- 
tention not  to  convey  to  Lombard  and  Thompson,  by  the  re- 
corded conveyance,  any  right  to  manufacture  the  invention ; 
that,  if  the  recorded  conveyance  gave  to  them  the  right  to 
manufacture,  the  other  two  instruments  had  no  meaning ;  and 
that  the  instruments  were  (1)  a  license,  which,  in  terms,  gave 
the  licensees  no  power  to  manufacture ;  (2)  an  agreement,  by 
which  the  licensor  agreed  to  furnish  the  hangings  to  the 
licensees  at  fixed  prices,  and  the  licensees  agreed  that  they 
would  not  manufacture  so  long  as  the  licensor  kept  his  agree- 
ment ;  (3)  a  permission  from  the  licensor  to  the  licensees  to 
manufacture,  in  case  the  licensor  failed  to  perform  his  agree- 
ment.   The  Court  held,  that  the  three  instruments,  taken  to- 
gether, must  have  the  interpretation  claimed  for  them  by  the 
plaintiff*.     The  defendants  contended  that  they  were  hona 
fide  purchasers,  without  notice  of  any  instrument  but  the  re- 
corded conveyance  of  August  27th,  1866,  and  that  they  were 
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protected  from  any  unrecorded  agreement  between  Milton 
A.  Hamilton  and  Lombard  and  Thompson,  in  the  absence  of 
any  actual  notice  thereof.  On  this  question  the  Court  sadd : 
^^  The  recording  Act  in  force  when  the  defendants  took  their 
conveyance  from  Strong  and  Woodbury,  on  the  10th  of  De- 
cember, 1869,  was  section  11  of  the  Act  of  July  4th,  1836,  {5 
U.  S.  Stat,  at  Zargey  121,)  which  provided,  '  that  everj  pa^ 
ent  shall  be  assignable  in  law,  either  as  to  the  whole  interest 
or  any  undivided  part  thereof,  by  any  instrument  in  writing, 
which  assignment,  and  also  every  grant  and  conveyance  of 
the  exclusive  right  under  any  patent,  to  make  and  use,  and 
to  grant  to  others  to  make  and  use,  the  thing  patented, 
within  and  throughout  any  specified  part  or  portion  of  the 
United  States,  shall  be  recorded  in  the  Patent  Office  within 
three  months  from  the  execution  thereof.'  It  is  well  settled, 
that  mere  licenses,  or  contracts  conferring  the  limited,  and 
not  the  exclusive,  right  to  exercise  some  of  the  privil^feg 
secured  by  the  patent,  are  not  the  subjects  of  regulation  by 
this  statute,  and  that  it  relates  solely  to  grants  or  conveyanoeB 
of  the  exclusive  right  or  legal  estate  vested  in  the  patentee, 
which  leave  no  interest  in  the  patentee  for  the  particular  ter- 
ritory and  the  particular  right  to  which  they  relate.  {Curtis 
on  Patents^  Sd  ed.j  §  179.)  Within  this  rule,  the  recorded 
conveyance  of  August  27th,  1866,  from  Milton  A.  Ilamilton 
to  Lombard  and  Thompson,  is  not  an  assignment  of  the  whole 
interest  in  the  patent,  or  of  any  undivided  part  thereof,  nor 
is  it  a  grant  or  conveyance  of  the  exclusive  right,  under  the 
patent,  to  make  and  use,  and  to  grant  to  others  to  make  and 
use,  the  thing  patented,  within  and  throughout  any  specified 
part  or  portion  of  the  United  States.  It  is  only  a  license. 
It  reserves  to  the  grantor  ^  the  right  to  manufacture  the  eaid 
invention.'  Whatever  right  to  manufacture  the  grantees  ac- 
quired by  the  face  of  it,  such  right  was  not  exclusive  in  them. 
Therefore,  such  instrument  was  not  one  required  to  be  re- 
corded. Nor  were  the  other  two  instruments  of  August  27th, 
1866,  instruments  which  it  was  necessary  to  record.  The 
recording  of  the  instrument  of  August  27th,  1866,  which  wu 
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recorded,  was  not  notice  to  the  defendants  that  thej  conld 
safely  rely  on  the  record  as  showing  the  whole  transaction 
between  the  parties  to  the  instrument,  in  respect  to  its  sub- 
ject-matter. The  three  iDstruments  were  all  of  them  valid 
without  recording,  as  against  the  defendants,  although  bona 
fide  purchasers  without  actual  notice.  Although  the  recorded 
instrument  of  August  27th,  1866,  may,  on  its  face,  convey 
the  right  to  make  to  the  grantees,  seeing  it  on  the  record  is 
of  no  more  avail  to  the  defendants  than  if  they  had  seen  it 
out  of  the  record.  The  existence  of  the  three  instruments, 
taken  together,  as  limiting  the  right  of  Lombard  and  Thomp- 
son, affects  the  defendants  with  the  consequences  of  such 
limitation,  for  they  can  have  no  greater  right  than  Lombard 
and  Thompson  had." 

Before  any  order  overruling  the  plea  to  the  amended  bill 
has  been  made,  the  defendants  now  present  a  petition  to  the 
Court  for  a  rehearing  or  a  re-argument  of  the  case.  The 
ground  of  the  application  is  set  forth  in  an  aflSdavit  made  by 
Mr.  Cogswell,  the  counsel  for  the  defendants,  who  prepared 
the  brief  for  the  defendants  on  the  plea  to  the  amended  bill, 
which  states,  that  he  understood  that  the  case  turned  on  actual 
notice  to  the  defendants'  assignors,  of  the  unrecorded  agree- 
ments between  them  and  Milton  A.  Hamilton,  limiting,  as 
was  claimed,  the  operation  of  the  license  given  by  the  latter 
to.  such  assignors ;  that  he  was  furnished  with  the  plaintifiPs 
brief  just  before  the  case  was  submitted  to  the  Court,  and 
the  question  upon  which  the  case  was  decided  did  not  attract 
his  attention  until  he  saw  the  opinion  of  the  Court ;  that  jus- 
tice to  the  defendants  requires,  that  the  case  should  be  re- 
argued, to  the  end  that  the  question  may  be  presented,  whether 
Milton  A.  Hamilton,  having  conferred  upon  Lombard  and 
Thompson  the  apparent  right  to  manufacture  and  sell  the 
patented  invention,  without  restriction  or  reservation,  and  the 
power  to  assign  such  right  to  others,  without  such  restriction, 
is  not,  and  the  plaintiff,-  as  his  assignee,  is  not,  estopped  from 
setting  up,  as  against  the  defendants,  who  arc  innocent  third 
parties,  and  have  bought  in  good  faith  such  right,  relying 
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npon  the  unconditioned  and  nnFestricted  license,  the  limito- 
tion  or  restriction  of  said  license,  contained  in  a  separate  in- 
strument not  in  any  way  referred  to  in  said  license. 

The  amended  bill  alleged,  that  the  defendants  had  con- 
structed machines  containing  the  patented  invention,  with  foil 
knowledge  of  the  facts  alleged  in  the  bill,  among  which  facts 
was  the  existence  of  the  said  two  unrecorded  instruments. 
The  defendants  denied  knowledge  and  notice  of  the  existence 
of  said  two  instruments.  No  eyidence  of  actual  notice  of 
either  of  them  to  the  defendants  was  given  by  the  plaintiff. 

It  is  contended,  for  the  defendants,  that  a  point  edndusiye 
against  the  plaintiff's  right  was  not  brought  to  the  attention 
of  the  Court ;  that  the  Court  held,  in  its  decision  on  the  plea 
to  the  original  bill,  that  the  words  "  legal  representatives,''  in 
the  recorded  conveyance  of  August  27th,  1S66,  included  '*  as- 
signs ; "  that  such  conveyance  was  absolute  and  unconditional, 
as  was  held  in  the  same  decision,  except  a  reservation  not 
applicable  to  the  question  in  hand ;  that  the  evidence  shows 
that  the  defendants  and  their  immediate  assignors  were  bona 
fide  purchasers  for  value,  without  notice ;  that  it  is  a  rule  of 
law,  tiiat,  where  the  owner  of  property  has  conferred  upon 
another  person  a  power  to  dispose  of  it,  and  an  innooent  third 
party  has  dealt  with  such  person  upon  the  assumption  that  he 
possessed  such  power  so  apparently  conferred,  such  owner  is 
estopped  from  asserting  that  the  power  was  not  what  it  pur- 
ported to  be,  but  was  limited  or  restricted  by  some  secret 
agreement ;  that  the  purchase  by  the  defendants  was  made 
upon  the  faith  of  the  title  which  Milton  A.  Hamilton  had 
apparently  given  to  Lombard  and  Thompson,  and  it  would  he 
contrary  to  justice  and  good  conscience  to  prevent  him,  or 
the  plaintiff,  as  his  assignee  by  a  title  derived  from  him  sob- 
sequently  to  his  conveyance  to  Lombard  and  Thompson,  to 
assert  his  real  title  against  the  defendants;  that  a  contrary 
rule  would  operate  as  a  fraud  by  Milton  A.  Hamilton  upon 
the  defendants ;  that  the  case  is  one  for  the  application  of  the 
principle,  in  favor  of  the  defendants,  that,  where  one  of  two 
innocent  parties  must  sustain  loss  from  the  fraud  of  a  third, 


FEBRUARY,  1880.  465 


Hamilton  v.  Eingsbary. 


Bach  loss  must  fall  upon  the  one,  if  either,  whose  act  has 
enabled  snch  fraud  to  be  committed ;  that  the  defendants  are 
innocent  purchasers,  upon  the  faith  of  the  apparent  title  con- 
ferred npon  Lombard  and  Thompson  ;  that  any  frand  which 
has  been  committed  has  been  committed  by  virtue  of  the  evi- 
dence of  title  which  the  plaintiffs  assignor  put  into  the  hand& 
of  Lombard  and  Thompson ;  and  that  frauds  may  be  perpe- 
trated on  the  public,  if  the  owners  of  patents  who  give  abso^^ 
lute  assignable  licenses,  are  permitted  to  treat  as  infringers 
purchasers  of  such  licenses,  by  virtue  of  a  secret  agreement 
entered  into  at  the  time  of  the  execution  of  the  license. 

Two  cases  are  referred  to  by  the  defendants — McNeil  v. 
Tenth  Natimal  Bank,  (46  iT.  Y.,  325,)  and  Moore  v.  Metro- 
politan National  Banjfy  (55  7S.,  41.)  The  head  note  of  the 
first  case,  is,  that  where  the  owner  of  property  confers  upon 
another  an  apparent  title  to  it,  or  power  of  disposition  over  it, 
he  is  estopped  from  asserting  his  title  as  against  an  innocent 
third  party,  who  has  dealt  with  the  apparent  owner  in  refer- 
ence theretoj  without  knowledge  of  the  claims  of  the  true 
owner ;  and  that  the  rights  of  such  third  party  do  not  depend 
upon  the  actual  title  or  authority  of  the  one  with  whom  he 
dealt,  but  npon  the  act  of  the  owner,  which  precludes  him 
from  disputing  the  title  or  authority  he  has  apparently  con- 
ferred. The  doctrine  was  limited  by  the  decision  to  the  case 
where  the  owner  had  intrusted  to  another,  not  merely  the 
possession  of  the  property,  but  written  evidence,  over  his 
own  signature,  of  title  thereto,  and  of  an  unconditional  power 
of  disposition  over  it.  The  same  doctrine  was  applied  in 
Moore  v.  Metropolitan  National  BanTc^  where  it  was  held 
that  the  hona  fide  purchaser,  for  value,  of  a  non-negotiable 
chose  in  action,  from  one  upon  whom  the  owner  had,  by  writ- 
ten assignment,  conferred  the  apparent  absolute  ownership, 
where  the  purchase  is  made  upon  the  faith  of  such  apparent 
ownership,  obtains  a  valid  title  as  against  the  real  owner,  who 
IB  estopped  from  asserting  a  title  in  hostility  thereto. 

Since  the  decision  in  this  case  on  the  plea  to  the  amended 
bill,  it  has  been  stipulated  in  writing  by  the  plaintiff,  that 
Vol.  XVn.— 80 
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Edmnod  F.  Woodbury  would  testify  that  the  consideration 
paid  for  the  conveyance  of  April  29th,  1868,  from  Lombard 
«nd  Thompson  to  Bussell,  Reese,  and  the  firm  of  Strong  & 
Woodbury,  (consisting  of  Henry  A.  Strong  and  Edmund  F. 
Woodbury,)  was  the  sum  of  $4,000,  in  property  and  cash,  and 
that  the  defendants  respectively  would  testify  that  they  paid, 
on  the  execution  and  delivery  of  the  conveyance  from  Strong 
&  Woodbury,  of  December  10th,  1S69,  to  them,  the  sum  of 
$1,000,  in  cash,  and  that  such  stipulation  be  filed  and  made  a 
part  of  the  record  on  the  application  for  a  rehearing,  with  the 
same  efEect  as  though  such  testimony  had  regularly  been  pot 
in  by  the  defendants  originally. 

In  the  proofs,  Edmund  F.  Woodbury  testified,  that  he  ne- 
gotiated with  Lombard  the  purchase  covered  by  the  convey- 
ance of  April  29th,  1868 ;  that  he  never  heard,  until  the  spring 
of  1877,  of  the  two  unrecorded  instruments  of  August  27th, 
1866;  and  that  the  only  agreement  between  Hamilton  and 
Lombard  and  Thompson,  of  which  he  had  any  information 
prior  to  1877,  was  the  recorded  conveyance  of  .August  27th, 
1866. 

The  conveyance  of  April  29th,  1868,  from  Lombard  and 
Thompson  to  Bussell,  Beese,  and  Strong  &  Woodbury,  re- 
cites, that,  '^  whereas,  by  virtue  of  assignment  from  Milton  A. 
Hamilton,  dated  August  27th,  1866,  the  right  for  the  State  of 
]^ew  York  was  vested  in  us,  Clinton  A.  Lombard  and  John 
Thompson,"  and  then  it  conveys  all  their  "  right,  title  and  in- 
terest" in  the  invention,  as  secured  to  them  by  the  patent,  for, 
to  and  in  the  State  of  New  York.  The  conveyance  of  July, 
186S,  from  Reese  to  Bussell  and  Strong  &  Woodbury,  recites, 
that,  **  by  virtue  of  assignment,  dated  August  27th,  1866,  the 
right  for  the  State  of  New  York  was  vested  in  Clinton  A. 
Lombard  and  John  Thompson,"  and  that,  by  virtue  of  the  as- 
signment from  them,  of  April  29th,  1868,  '*  the  right  for  the 
State  of  New  York"  was  vested  in  Bussell,  Beese,  and  Strong 
&  Woodbury,  and  then  it  conveys  all  the  "  right,  title  and  in- 
terest "  of  Beese  in  the  invention,  as  secured  to  him  by  the 
patent,  for,  to  and  in  the  State  of  New  York.     The  convey- 
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ance  of  December  10th,  1869,  from  Strong  &  Woodbury  to 
the  defendants,  recites,  that,  by  virtue  of  the  assignment  from 
Hamilton,  of  August  27th,  1866,  "the  right  for  the  State  of 
New  York"  was  vested  in  Lombard  and  Thompson,  and  that, 
by  virtue  of  the  assignment  from  them,  of  April  29th,  1868, 
**the  right  for  the  State  of  New  York"  was  vested  in  Rus- 
sell, JReese,  Strong  and  Woodbury,  and  that,  by  virtue  of  the 
assignment  from  Beese,  of  July  15th,  1868,  "  all  his  right, 
title  and  interest  in  and  to  said  right  for  the  State  of  New 
York"  was  vested  in  Kussell,  Strong  and  Woodbury,  and 
then  it  conveys  all  ^'  our  right,  title  and  interest  therein,  as 
secured  by  the  letters  patent  and  assignment  before-mentioned, 
which  consists  of  the  right,  title  and  interest "  of  Russell, 
Strong  and  Woodbury  "  to  the  right  for  the  whole  State  of 
New  York,  except  one-half  interest  held  by  Robert  P.  Rus- 
sell, and  the  counties  of  Cayuga  and  Franklin,  previously 
assigned  to  John  Busby  and  Sidney  A.  Paddock,  respect- 
ively." 

The  conveyance  of  April  29th,  1868,  from  Lombard  and 
Thompson,  conveys  only  their  "  right,  title  and  interest "  in 
the  invention.  The  conveyance  from  Reese  conveys  only  his 
*'  right,  title  and  interest"  in  the  invention.  The  conveyance 
from  Strong  and  Woodbury  conveys  only  their  *'  right,  title 
and  interest."  No  recitals  in  those  instruments  caused  them 
to  operate  to  convey  to  the  defendants  anything  more  than 
the  right,  title  and  interest  of  Lombard  and  Thompson,  what- 
ever it  was,  on  the  29th  of  April,  1868.  It  is  true,  that  the 
conveyance  of  April  29th,  1868,  and  the  subsequent  convey- 
ances, recite,  that  what  was  vested  in  Lombard  and  Thompson, 
by  the  assignment,  to  them  was  ^^  the  right  for  the  State  of 
New  York."  But,  Milton  A.  Hamilton  was  no  party  to  those 
conveyances.  He  did  not  deal  with  any  one  but  Lombard 
and  Thompson.  Even  if  they  be  regarded  as  acting  as  his 
agents,  in  subsequently  conveying,  they  conveyed  only  their 
**  right,  title  and  interest."  What  that  was  has  been  defined. 
The  parties  taking  from  and  under  them  were,  by  the  form  of 
the  conveyance  from  them,  referred  to  Hamilton,  to  ascertain 
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what,  in  fact,  the  "right,  title  and  interest"  of  Lombard  and 
Thompson  was.  What  it  was  depended  on  the  three  instni- 
ments  of  Angnst  27th,  1866,  taken  together,  and  an  inquiry 
of  Hamilton  wonld  have  disclosed  that  fact.  There  waft 
enough  in  the  terms  "  right,  title  and  interest,"  in  the  assign- 
ment from  Lombard  and  Thompson,  to  put  any  purchaser 
from  them,  immediate  or  subsequent,  on  inqnirj,  and  to 
charge  him  with  notice  of  what  such  inquiry,  if  made  of  their 
grantor,  would  have  disclosed.  While,  by  the  recorded  as- 
signment of  August  27th,  1866,  the  right  to  make  may  ap- 
pear to  have  been  vested  in  Lombard  and  Thompson,  yet  they 
did  not  undertake  to  convey  what  that  assignment  appeared 
to  convey,  but  only  their  "  right,  title  and  interest,"  as  it  in 
fact  existed.  The  case,  tlierefore,  does  not  fall  within  the 
principle  of  the  two  cases  cited  for  the  defendants.  In  thia 
case  no  one  made  any  inquiry  of  any  person  but  Lombard 
and  Thompson.  Neither  Hamilton  nor  the  plaintiff  is  bound 
by  any  suppression  of  the  tmth  by  them,  or  any  failure  on 
their  part  to  disclose  all  three  of  the  instruments,  so  long  aa 
they  assumed  to  convey  only  their  "  right,  title  and  interest" 
It  follows,  that  the  prayer  of  the  petition  must  be  denied. 

Oeorge  H.  Lothrop^  for  the  plaintiff. 

WiUiam  F.  Cogswell,  for  the  defendants. 


William  Adaib  vs.  Barton  D.  Thateb.    In  Equitt. 

The  second  claim  of  re-issaed  letters  patent  No.  6,964,  granted  to  WiDuuD 
Adair,  February  29th,  1876,  for  an  improyemeDt  in  pnmps,  namely, '"Hie 
combination  of  the  piston  cyliDder,  the  valve  chomber  and  its  valves,  by 
which  the  water  is  supplied  to  and  discharged  from  the  lower  side  of  the  pis- 
ton, the  water  head,  and  a  cylioder  cover  which  is  removable  from  the  pwop 
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through  the  open  water  head,  Bubstantially  as  described/'  is  a  claim  for  such 
a  combination  in  donble-actiog  pumps,  and  is  yalid. 
A  pump  sold  by  the  defendant  was  held  to  infringe  such  claim,  although  a  part 
of  the  combination  was  need  in  it  for  only  one  of  the  purposes  for  which  snch 
part  was  used  by  the  plaintiff. 

(Before  Whkklkb,  J.,  Southern  District  of  New  York,  February  11th,  1880.) 

Wheexeb,  J.  This  suit  is  founded  upon  re-issued  letters 
patent,  No.  6,964,  dated  February  29th,  1876,  granted  to  the 
orator,  for  an  improvement  in  pumps.  Before  his  invention 
single-acting  pumps,  cast  in  one  piece,  with  open  water  heads, 
through  which  the  piston  and  valves  could  be  withdrawn  and 
replaced  readily,  had  been  constructed  ;  but  all  double-acting 
pumps,  so  far  as  has  been  shown,  had  been  made  in  detached 
portions,  were  complicated,  and  their  parts  diflScuit  of  access. 
He  devised  a  double-acting  pump,  with  a  piston  cylinder,  and 
an  open  cylinder  beside  it,  for  the  valves  below  the  piston, 
both  below  an  open  water  head,  through  which  the  piston 
and  those  valves  could  be  readily  removed  and  replaced,  and 
with  another  short  cylinder  beside,  and  opening  into  the 
upper  part  of,  the  piston  cylinder,  for  one  of  the  valves  above 
the  piston,  and  a  floating  top  to  the  piston  cylinder,  constitut- 
ing the  other  valve  above  the  piston,  all  the  stationary  parts 
of  which  could  be  cast  in  one  piece,  and  all  the  moving  parts 
of  which  would,  when  once  in  operation,  be  covered  with 
and  made  air-tight  by  the  water.  The  patent  was  intended 
to  cover  these  improvements.  The  specification  commences 
by  stating,  that  the  invention  consists  in  improvements  in 
double-acting  pumps,  and  describes  the  parts  constituting  the 
pumps  as  improved,  their  objects  and  modes  of  operation. 
There  are  five -claims,  the  second  of  which  only  is  claimed  to 
be  infringed,  and  that  is  for  the  "  combination  of  the  piston 
cylinder,  the  valve  chamber  and  its  valves,  by  which  the  water 
i&  supplied  to  and  discharged  from  the  lower  side  of  the  piston, 
the  water  head,  and  a  cylinder  cover,  which  is  removable  from 
the  pump  through  the  open  water  head,  substantially  as  de- 
scribed.'* There  cannot  be  a  double-acting  pump  without  two 
sets  of  valves,  one  below  the  piston,  through  which  the  water 
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is  drawn  when  the  piston  ascends,  and  another  above  the 
piston,  through  which  the  water  is  drawn  when  the  piston 
descends.  Only  one  pair,  the  one  below  the  piston,  is  Fpe- 
ciiically  mentioned  in  that  claim.  That  pair,  with  the  other 
parts  specifically  mentioned  in  the  claim,  and  without  the 
pair  above  the  piston,  not  mentioned,  would  constitute  & 
single-acting  pump  only.  For  such  a  pump  the  claim  could 
not  be  maintained,  because  of  lack  of  novelty ;  and,  as  a 
claim  for  such  a  pump,  it  clearly  would  not  be  infringed  by 
the  pump  of  the  defendants.  The  defendants  aigae  and 
insist,  that,  as  the  inventor  separated  his  claim  into  pafts^ 
each  part  must  stand  by  itself,  and  be  held  to  cover  only  de- 
vices mentioned  in  it.  If  this  construction  should  be  adopted, 
the  patent,  so  far  as  this  case  is  concerned,  would  be  defeated. 
The  patent  is  a  grant,  and  is  to  be  fairly  and  liberally  con- 
strued in  favor  of  the  grantee,  to  efTectuate  the  intention  of 
the  parties  to  it.  This  is  the  settled  doctrine  in  this  country. 
Construing  according  to  this  rule,  the  whole  subject  of  the 
patent  is  to  be  looked  at.  It  is  for  an  improvement  in 
double-acting  pumps,  and  has  no  reference  to  single-acdng 
pumps.  The  claim  must  be  read  as  if  it  said,  for  the  com- 
bination, in  a  double-acting  pump,  such  as  had  been  described, 
of  the  parts  mentioned.  This  saves  the  patent,  and  saves 
this  claim  as  a  claim  for  the  combination  of  the  parts  men- 
tioned, in  such  a  pump.  There  they  work  together,  and  are 
not  a  mere  aggregation. 

The  defendant  sells  a  pump  which  has  an  open  cylinder, 
beside  the  piston  cylinder,  for  the  valves  below  the  piston, 
both  of  which  are  below  an  open  water  head,  through  which 
the^piston  and  these  valves  can  be  readily  withdrawn  and  re- 
placed ;  and  another  cylinder  beside  the  piston  cylinder,  for 
the  valves  above  the  piston,  opening  into  the  water  head 
which  extends  over  it,  with  a  fixed  cover  to  the  piston  cylin- 
der, so  that  the  valves  above  the  piston  can  be  worked ;  all 
the  stationary  parts  of  which  are  cast  in  one  piece,  and  all  the 
moving  parts  of  which  are,  when  in  operation,  under  the 
water  and  made  air-tight  by  the  water,  and  constituting  a 
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donble-acting  pump.  Here  are  all  the  elements  of  the  com- 
bination described  in  the  second  claim  of  the  patent,  each 
doing  the  same  thing  in  the  same  way  as  described  in  the^cor- 
responding  parts  of  the  specification,  except  the  cylinder 
cover  of  the  piston  cylinder.  As  to  that,  in  the  orator'a 
pomp,  it  operates,  during  the  down  stroke  of  the  piston,  as  a 
cover  for  that  cylinder,  without  which  the  valves  above  the 
piston  could  not  work  at  all ;  and,  in  the  defendant's  pump» 
it  does  precisely  the  same  thing  during  the  corresponding 
movement,  without  which  the  valves  above  the  piston  could 
not  work  there  at  all.  In  the  orator's  pump,  it  can  be  hauled 
np  with  the  piston  through  the  open  water  head,  as  far  as  the 
fastenings  about  the  piston  rod  above  the  pump  will  permit. 
In  the  defendant's  pump,  it  is  fastened  down  to  its  place  by 
braces  from  the  supports  of  the  piston  rod  above  the  pump, 
but  is  readily  removable  by  removing  those  braces,  and  re- 
movable through  the  open  water  head.  To  free  it  wholly 
from  the  rest  of  the  pump,  the  fastenings  of  the  piston  rod 
above  the  pump  must  be  removed  in  each  case.  So,  that  ele- 
ment of  the  combination  performs  one  office  in  the  defend- 
ant's pump,  in  the  same  manner  as  in  the  orator's,  and  in  the 
manner  assigned  to  it  in  that  claim.  That  part  of  the  orator'a 
invention  has  been  appropriated  to  the  construction  of  tha 
defendant's  pnmp.  It  is  not  necessary,  in  order  to  constitute 
infringement  of  a  combination  patented  as  such,  that  the 
whole  combination  should  be  used.  If  a  part  of  it  only  that^ 
separate  from  the  rest,  was  new  and  patentable  to  the  inven- 
tor, is  used,  taking  that  part  is  an  infringement  pro  tanto. 
{Lister  v.  Ledthery  8  Ell.  cfe  BlackK,  1004 ;  Sellers  v.  Dickin-- 
Bon^  5  Exch.y  312.)  Here,  the  whole  of  this  part  of  the  pat- 
ented invention  is  taken  for  one  purpose,  but  not  for  all.  It 
is  none  the  less  taken,  however,  and  the  taking  is  none  the  lesa 
an  infringement,  because  it  is  not  taken  for  all  purposes. 

The  defendant's  pump  is,  probably,  in  some  respects,  an 
improvement  upon  the  orator's,  but  that  is  no  excuse  for  tak- 
ing that  part  which  the  orator  invented,  and  is  not  claimed  to 
be.     It  is  said,  that,  as  the  double-acting  pumps  were  well 
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known  before,  the  orator  could  onlj  have  a  patent  for  hie 
particular  form,  and  that  the  defendant's  pump  is  of  different 
form,  and  does  not  infringe,  {Railway  Co,  v.  Sayles^  97  U,  5., 
554 ;)  and  the  statements  of  Mr.  Justice  Bradley,  in  the  opin- 
ion of  the  Court,  are  cited  in  support  of  that  argument. 
Those  statements  are  very  applicable  to  cases  like  this.  It  u 
to  be  noticed,  that  each  inventor  is  there  said  to  be  entitled 
to  his  own  specific  form,  only  so  long  as  it  differs  from  those 
of  his  competitors,  and  does  not  include  theirs.  Here,  the 
defendant  has  included  a  part  of  the  orator's  specific  form  of 
double-acting  pump,  and  cannot  shield  himself  from  being 
adjudged  an  infringer  to  that  extent. 

Let  there  be  a  decree  for  an  injunction  and  an  account, 
according  to  the  prayer  of  the  biU,  with  costs. 

Andrew  J.  Toddy  for  the  plaintiff. 

J.  Va/n  Sanimoord  and  John  S.  Washburn^  for  the  de- 
fendant. 


Mabgaeet   Dwyeb,    as   Adbunisteateix  of   John  Dwtke, 

deceased 

VS. 

The  National  Steamship  Company. 

D,,  while  on  the  deck  of  a  steamship  belonging  to  the  defendant,  arranging  in 
the  hatch  the  pipe  of  a  grain  elevator,  stepped  npon  a  section  of  the  grating 
of  the  hatch,  which,  not  being  properly  placed  in  the  groore  in  which  it  wu 
intended  to  fit,  tilted  under  his  weight,  and  he  fell  through  the  hatchway  tnd 
was  killed.  D.  was  in  the  employ  of  the  owri^r  of  the  elevator,  who  had  s 
contract  with  the  defendant  to  put  the  grain  into  the  hold  of  the  steamer.  A 
stevedore  had  a  contract  with  the  defendant  to  load  the  steamer.  It  did  aot 
appear  when  or  by  whom  the  grating  was  negligently  placed:  Hi^ 
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(1.)  It  waa  no  part  of  the  defendant's  daty  to  maintain  a  safe  coyering  on  the 

hatchway ; 
(2.)  That,  if  the  steyedore's  men  improperly  placed  or  displaced  the  grating,  the 

defendant  waa  not  responsible  for  their  acts. 

(Before  BuncDiOT,  J.,  Eastern  District  of  New  York,  February  12th,  1880.) 


BsKEDior,  J.  This  is  an  action  at  law  to  recover  of  the 
owners  of  the  steamship  Canada,  for  the  death  of  one  John 
Dwyer,  who  fell  through  the  hatchway  of  that  steamer  on 
the  30th  of  October,  1878,  and  was  killed.  At  the  trial,  the 
Court  directed  a  verdict  for  the  defendant.  A  motion  to  set 
aside  the  verdict,  and  for  a  new  trial,  has  been  made,  and  is 
now  to  be  disposed  of.  The  facts  appearing  at  the  trial  are 
as  follows :  The  deceased,  on  the  morning  of  October  30th, 
and  while  in  the  act  of  arranging  the  pipe  of  a  grain  elevator 
in  the  hatch,  stepped  upon  a  section  of  the  grating  of  the 
hatch,  the  section  tilted  nnderhis  weight,  and  he  fell  through 
the  hatchway  to  the  orlop  deck  and  was  killed.  The  hatch- 
way was  about  12  feet  long.  The  grating  was  constructed  in 
sections,  each  section  about  two  feet  wide,  and  intended  to  fit 
in  a  groove,  when  in  position.  No  defect  of  construction  or 
weakness  of  materials  in  the  grating  is  pretended.  The  sec- 
tion on  which  the  deceased  stepped  did  not  break,  but  tilted 
under  his  weight,  and  solely  because  it  was  not  properly 
placed  in  the  groove  where  it  was  intended  to  fit.  Had  it 
been  in  its  proper  position,  it  would  have  been  abundantly 
strong  to  support  the  deceased,  without  danger.  Similar 
hatchways,  having  similar  gratings,  are  a  common  feature  in 
vessels  of  this  class.  They  are  a  necessary  feature  in  the 
deck  of  a  ship,  and  their  position  in  the  ship  is  controlled  by 
the  necessity  of  the  business.  It  appeared  in  evidence,  that, 
during  the  night  before  the  accident  in  question,  the  gratings 
had  been  placed  upon  this  hatchway,  with  a  tarpaulin  over 
them,  for  the  purpose  of  preventing  the  falling  rain  from 
wotting  the  grain  then  being  loaded  into  the  steamer  by 
means  of  the  elevator.  There  was  no  direct  evidence  show- 
ing by  whom  the  grating  was  placed  upon  the  hatchway,  or 
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how  it  was  then  placed,  or  whether  it  remained  in  the  position 
as  first  placed  up  to  the  time  of  the  accident.  It  was  proved, 
that,  a  few  moments  before  the  accident,  men  employed  by 
Walsh  Brothers,  stevedores,  had  taken  off  the  tarpaulin  from 
the  hatchway,  and  removed  several  sections  of  the  grating, 
in  order  to  facilitate  their  labors  in  the  loading  of  the  eaigo. 
At  the  time  of  the  accident,  the  deceased  and  others  em- 
ployed by  Burgess,  the  owner  of  the  elevator,  were  engaged 
in  putting  another  length  of  pipe  to  the  elevator  pipe,  for 
the  purpose  of  passing  grain  through  the  hatchway  into  the 
hold.  The  deceased  was  an  employee  of  Bui^ess,  who  had  a 
contract  with  the  defendant  to  transfer  the  grain  from  a 
canal-boat  to  the  steamer.  The  deceased  was  not,  therefore, 
the  servant  of  the  defendant,  but  of  Burgess,  an  independent 
contractor.  Walsh  Brothers  were,  also,  independent  con- 
tractors, who  had  a  contract  with  the  defendant  to  discharge 
and  load  the  steamships  of  the  line,  at  so  much  per  ton.  The 
stevedores'  men  at  work  on  the  cargo  at  this  time  were, 
therefore,  not  the  servants  of  the  defendant,  but  of  Walsh 
Brothers.  The  cause  of  the  accident  is  clearly  proved  to  have 
been  the  unsafe  manner  in  which  the  section  of  the  grating 
upon  which  the  deceased  stepped  was  placed  upon  the  hatch- 
way. The  actual  wrong-doer  was  the  person  who  placed  the 
grating  upon  the  hatchway  during  the  night,  or  some  penon 
who  changed  the  position  of  the  grating  after  it  had  been  so 
placed ;  but  there  is  no  evidence  from  which  it  can  be  deter- 
mined whether  the  negligence  occurred  at  the  time  the  grat- 
ing was  placed  upon  the  hatchway,  or  at  a  subsequent  time, 
or  by  whom  the  negligent  act  was  done.  Accordingly,  it  is 
contended  that  the  defendant,  being  the  owner  of  the  steamer, 
was  charged  with  the  duty  of  maintaining  the  hatchway  in  a 
safe  condition,  and,  by  reason  of  the  failure  to  discharge  thiit 
duty,  is  liable,  without  proof  as  to  who  was  the  wrong-doer. 
If  I  were  convinced  that  the  condition  of  the  hatchway  at 
the  time  of  the  accident  was  proof  of  a  failure  on  the  part 
of  the  defendant  to  discharge  a  duty  attaching  to  it  in  respect 
to  the  hatchway,  I  should  find  no  di£5culty  in  holding  the  de- 


FEBRUARY,  1880.  475 


Dwyer  v.  The  Natioaal  Steamship  Ck>mpaDy. 


fendant  liable,  whether  the  grating  was  misplaced  by  the 
stevedores,  the  elevator  men,  or  the  crew  of  the  vessel.  Bnt, 
I  cannot  agree  to  the  proposition,  that  it  was  part  of  the 
defendant's  dnty  to  maintain  a  safe  covering  upon  this  hatch- 
way. Hatchways  are  well-known  features  and  sources  of 
danger  on  a  ship.  They  are  intended  to  be  open  a  large  por- 
tion of  the  time,  especially  when  in  port,  not  only  for  the 
porposes  of  loading  and  unloading  cargo,  but  also  for  venti- 
lation. An  open  hatchway  on  a  ship,  when  provided  with 
the  usual  combings,  is  not  evidence  of  a  neglect  of  duty  on 
the  part  of  the  ship-owner.  On  the  contrary,  a  ship-owner 
has  the  right  to  allow  the  hatchways  of  his  ship  to  remain 
uncovered  and  unprotected,  except  by  the  usual  combing, 
and  all  persons  moving  upon  the  decks  of  a  ship  are  chargea- 
ble with  notice  of  the  probable  presence  of  open  hatchways 
in  the  decks.  Neither  is  it  the  duty  of  the  ship-owner  to 
maintain  a  guard  stationed  at  the  hatchway  of  his  ship,  for 
the  purpose  of  protecting  persons  from  injury  by  falling  into 
it.  Such  a  duty  would  be  burdensome  in  the  extreme,  and  is 
not  required  by  the  law.  {Mv/rray  v.  McLean^  67  /W.,  378.) 
The  requirement  would  be  unreasonable,  and  has  never  been 
observed  in  practice,  nor,  so  far  as  I  know,  declared  in  any 
adjudged  case. 

The  cases  cited,  where  the  injury  arose  from  defective 
machinery,  afford  no  support  to  the  position  taken  by  the 
plaintiff,  because,  here,  there  is  no  pretence  that  the  injury 
arose  from  any  defective  weakness  or  faulty  construction  of 
the  grating.  The  cases  cited,  declaring  a  liability  for  injury 
arising  from  holes  in  thoroughfares,  improperly  protected, 
holes  in  floors,  and  the  like,  are,  equally,  inapplicable  here. 
The  deck  of  a  steamer  is  not  a  highway,  and  is  a  place  where 
open  hatchways  must  be  maintained,  and,  therefore,  are  to  be 
expected  and  avoided.  More  in  point  are  the  cases  where  in- 
jury has  arisen  from  man-traps,  by  which  a  person  has  been 
lured  into  a  dangerous  position,  to  his  injury,  although  it  is 
not  clear  that  a  grating  upon  a  ship's  hatchway  can,  in  any 
proper  sense,  be  said  to  be  a  lure.    Indeed,  I  do  not  find  any 
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adjudged  case  that  can  be  considered  antbority  for  holding 
that  a  ship's  hatchway,  wholly  nncovered  as  to  a  large  por- 
tion, and  insecnrely  covered  as  to  a  small  portion,  by  reason 
of  an  improperly  placed  section  of  the  grating,  abont  which 
stevedores  and  elevator  men  were  at  work,  is  calculated  to 
expose  the  men  to  an  nnf  oreseen  or  unnecessary  danger.  The 
character  and  nses  and  location  of  a  ship's  hatch,  even  when 
wholly  covered  by  a  grating,  are  calculated  rather  to  warn 
than  to  induce  a  person  to  stand  upon  the  grating,  and,  cer- 
tainly, such  would  be  the  case  when,  as  here,  only  a  portion 
of  the  grating  was  upon  the  hatch. 

But,  if  it  be  assumed,  in  this  case,  that  the  presence  of 
some  of  the  sections  of  the  grating  upon  the  hatch¥Fay  at 
which  the  deceased  was  working  gave  him  the  right  to  sup- 
pose that  those  sections  afforded  a  safe  standing  place,  the 
liability  of  the  defendant  does  not  appear  until  it  be  shown 
that  the  insecure  section  was  put  in  its  unsafe  position  by  the 
defendant.  As  has  been  seen,  no  liability  attaches  to  the  de> 
f endant  by  reason  of  a  failure  to  discharge  a  known  duty.  If 
the  defendant  be  liable  at  all,  that  liability  arises  not  from  an 
act  of  omission.  He  had  the  right  to  omit  to  cover  the  hatch- 
way, and  the  bare  fact  that  it  was  wholly  uncovered,  or  partly 
uncovered,  is  not  sufficient,  therefore,  to  establish  his  liability. 
He  is  liable,  if  at  all,  for  an  act  of  commission,  namely,  the 
act  of  placing  the  grating  upon  the  hatch  in  a  negligent  man- 
ner, or  the  act  of  disturbing  the  grating  after  it  had  been 
placed  upon  the  hatchway  in  a  proper  manner.  The  decisiTe 
question,  therefore,  is,  whether  there  was  sufficient  evidence 
to  authorize  the  jury  to  find  that  the  defendant  improperly 
placed  the  grating  upon  the  hatchway,  or  disturbed  it  after  it 
had  been  once  properly  placed. 

Here,  the  case  of  the  plaintiff  rests  upon  the  presumption, 
that  everything  done  on  board  the  steamer,  in  respect  to  the 
hatchway,  was  directed  to  be  done  by  the  owner  of  the  steam- 
er. There  is  evidence  showing  that  gratings  were  put  on  the 
hatchway  during  the  night,  leaving  one  off  for  the  passage  of 
the  elevator  pipe,  and  that  a  tarpaulin  was  put  over  the 
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hatchway,  tof  keep  the  falling  rain  from  reaching  the  grain,  as 
it  went  into  the  ship ;  but  there  ie  no  evidence  to  show  who 
it  was  that  pnt  on  the  grating  or  the  tarpanlin,  or  to  show 
that  the  section  which  gave  way  under  the  deceased  was  dis- 
turbed after  being  put  op  in  the  night.  There  is  a  bit  of  evi- 
dence showing  that  the  crew  of  the  steamer  were  employed 
in  washing  the  decks  during  the  night ;  and  it  has  been  ar- 
gued, that  the  grating  and  tarpaulin  were  put  on  at  that  time^ 
to  protect  the  cargo  from  the  water  used  to  wash  the  decks. 
But,  the  evidence  is  positive,  that  neither  the  grating  nor  the 
tarpaulin  were  put  on  or  disturbed  at  that  time,  for  that  pur- 
pose. Conceding  that  the  plaintiff  is  entitled  to  invoke  the 
presumption  upon  which,  in  the  absence  of  evidence  as  to  the 
fact,  he  is  compelled  to  rely,  the  difficulty  is,  that  the  case 
contains  evidence  by  which  the  presumption  is  overthrown. 
The  positive  testimony  of  the  boatswain  of  the  steamship, 
from  the  steamer's  deck,  that  he  did  not  meddle  with  the 
grating,  or  see  it  meddled  with  by  any  of  the  crew,  and  the 
evidence  showing  that  it  would  be  for  the  stevedores  engaged 
in  loading  the  vessel  to  put  on  and  remove  the  grating  at  the 
hatchway,  is  sufficient  evidence  to  repel  any  presumption 
that  the  wrong-doer  was  one  of  the  crew.  The  evidence 
points  so  strongly  to  the  stevedores  as  the  wrong-doers,  as  to 
forbid  any  other  conclusion  by  the  jury.  Indeed,  it  appears 
to  be  conceded,  in  behalf  of  the  plaintiff,  that  such  was  the 
fact,  for,  one  point  made  in  the  brief  is,  that  the  defendant^ 
"by  the  contract,  authorized  Walsh  to  do  the  very  act  which 
caused  the  injury,  to  wit,  to  remove  the  hatches,  and  is  re- 
sponsible for  his  negligence."  The  case  is,  then,  reduced  to 
the  question  of  law,  whether  the  defendant  is  responsible  for 
the  negligent  act  of  the  stevedores  in  improperly  placing,  or 
in  displacing,  the  grating  on  which  the  deceased  stepped. 
Upon  this  question  I  entertain  no  doubt.  The  contract  with 
the  stevedores,  Walsh  Brothers,  was  to  load  and  unload  the 
cargoes  of  this  and  other  steamers  belonging  to  the  defendant, 
at  so  much  per  ton,  and,  as  is  said  in  the  plaintiff's  brief,  the 
injury  complained  of  did  not  result  directly  from  any  thing 
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which  the  contractor  was  bound  by  his  contract  to  do.  If  the 
defendant  had  been  under  a  duty  to  protect  this  hatchway  by 
grating  or  otherwise,  or  if  the  stevedores  had  been  employed 
or  directed  by  the  defendant  to  cover  this  hatchway,  the  case 
would  have  been  different ;  but,  in  the  absence  of  any  such 
duty  devolving  upon  the  defendant,  or  of  any  evidence  of 
such  employmcDt  of  the  stevedores  by  the  defendant,  it  is 
quite  clear,  that  the  defendant's  liability  has  not  been  estab- 
lished. The  case  comes  within  the  rule  declared  in  a  case 
greatly  relied  on  by  the  plaintiff,  where  it  is  said :  '^  If  an  in- 
dependent contractor  is  employed  to  do  a  lawful  act,  and  in 
the  course  of  the  work  he  or  his  servants  commit  some  casual 
act  of  wrong  or  negligence,  the  employer  is  not  answerable.'' 
(Fiokard  v.  Smith,  10  Common  Bench,  N.  S.,  470.) 
The  motion  to  set  aside  the  verdict  must  be  denied. 


Morris  <&  Pearaall,  for  the  plaintiff. 
John  Chetwoodj  for  the  defendant. 


8.  Emerson  Hoot 
The  E.  N.  "Wbloh  MAuuFAOTURiNa  Company.    In  Equitt. 

Re-iasned  letters  patent  were  granted  Augnst  8d,  1870,  to  S.  Emeraon  Root»  for 
an  improvement  in  clock  dials,  the  original  patent  haring  been  granted  to 
him  May  lOth,  1869,  and  extended  for  aeyen  years  from  May  lOth,  187S. 
The  plaintiff  filed  a  disclaimer  December  24tb,  1877.  It  appearing  that  a 
clock  c.ial  composed  of  a  printed  paper  dial  and  a  metallic  back  nnited  by  a 
metallic  rim  was  old,  and  that  a  metallic  back  with  a  lateral  outside  flange 
was  commonly  in  nse,  it  was  hdd,  that  it  was  no  material  part  of  the  InTea- 
tion  to  make  the  rim  to  correspond  generally  with  the  old  pattern  of  the 


FEBRUARY,   1880.  479 


Root  V.  The  £.  N.  Welch  MannfaGtoring  Company. 


back;  that  that  was  aU  there  was  left  of  the  InyeDtion  after  the  disclaimer; 
aod  that,  therefore,  no  patentable  invention  remained. 

(Before  SmFMAH,  J.,  Connecticut,  February  18th,  1880.) 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  de- 
fendant from  the  alleged  infringement  of  re-issued  letters  pat- 
ent, dated  August  3d,  1875,  for  an  improyement  in  clock  dials. 
The  original  patent  was  issued  to  the  plaintiff  on  May  10th, 
1859,  and  was  subsequently  extended  for  seven  years  from 
May  10th,  1873.  The  plaintiff's  invention  was  made  in  the 
spring  of  1855.  An  application  for  a  patent  was  filed  on 
September  5th,  1855,  which  was  rejected,  and  was  withdrawn 
on  January  30th,  1858.  A  renewed  application  was  filed 
January  3l8t,  1859. 

Prior  to  the  date  of  the  plaintiff's  invention,  painted  me- 
tallic dials  were  commonly  used  upon  the  ordinary  wooden 
clocks  then  and  now  largely  manufactured  in  Connecticut. 
The  painted  surface  of  the  dial  was  apt  to  crack,  and  much 
time  was  required  to  paint  and  dry  them  properly.  For  the 
purpose  of  avoiding  these  difficulties,  the  plaintiff  made  the 
invention  which  subsequently  became  the  subject  of  his  letters 
])atent. 

•  Paper  dials  were  known  prior  to  the  date  of  the  invention. 
Metallic  backs  with  a  paper  dial,  the  edge  of  the  back  being 
turned  over  upon  the  paper  dial,  so  as  to  secure  the  paper  to 
the  back,  were  also  known  and  had  been  made  by  the  Terry 
Manufacturing  Company  in  1854.  The  plaintiff's  invention 
consisted  in  the  combination  of  a  paper  dial,  a  back,  prefer- 
ably of  zinc,  and  a  metallic  cap  or  frame  or  scalp,  which 
united  the  back  and  the  dial.  The  function  of  the  cap  or 
frame  or  scalp,  as  correctly  described  by  the  plaintiff's  expert, 
was  "  to  cover  the  edge  of  the  dial  by  the  inner  edge  of  said 
frame,  and  hold  the  dial  firmly  against  the  back,  so  that  its 
edge  will  not  warp  up  or  become  displaced,  while  the  outer 
edge  of  said  frame  is  turned  over  and  embraces  the  edge  of 
the  back,  while  the  body  of  the  scalp  serves  to  unite  these 
two  edges  which  I  have  described,  and  thereby  the  three 
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parts,  to  wit,  the  dial,  the  back  and  the  frame  are  all  held  to- 
gether and  constitute,  as  a  whole,  a  clock  dial" 

The  patentee,  after  referring  to  the  drawings,  which  show 
the  form  of  frame  and  of  back,  which  will  be  described  here- 
after, says,  in  the  re-issned  specification,  that  the  back  maj 
be  made  entirely  flat,  if  desired.  The  dial  may  be  made  of 
the  same  diameter  as  the  back,  and  the  frame  made  plain  and 
tamed  over  the  edges  of  the  dial  and  the  back,  thns  oom- 
pressing  them  thoroughly  together.  "  When  it  is  desired  to 
make  a  molding  frame  and  back,  the  edge  of  the  back  is  made 
nearly  the  shape  of  the  frame.  The  dial,  B,  is  made  of  such 
diameter  as  to  just  fill  in  between  the  raised  portion  from  the 
flat  surface  of  the  back,  A.  The  frame  or  scalp,  C,  is  placed 
over  the  dial,  B,  and  the  edge,  D,  turned  over  the  edge  of  the 
back,  A,  and  pressed  together,  thus  flrmly  compressing  the 
edge  of  the  dial  between  the  inner  edge  of  the  frame,  C,  and 
back.  A."  The  claims  of  the  re-issued  patent  were  as  follows: 
"  (1.)  The  combination  of  a  metallic  scalp  with  a  dock  dial,  sub- 
stantially as  and  for  the  purpose  described.  (2.)  The  com- 
bination of  a  metallic  scalp  and  zinc  back  with  a  paper  dial, 
substantially  as  and  for  the  purpose  shown.  (3.)  The  com- 
bination of  a  zinc  back  with  a  paper  dial,  substantially  as  and 
for  the  purpose  set  forth.  (4.)  The  combination  of  metallic 
back  and  paper  dial  with  a  rim  of  ^  struck  up '  sheet  metal, 
substantially  as  and  for  the  purpose  described.  (5.)  As  a  new 
article  of  manufacture,  the  combination  of  a  clock  dial,  B,  me- 
tallic back.  A,  and  frame,  C,  substantially  as  and  for  the  pur- 
pose set  forth." 

On  December  24th,  1877,  and  before  this  suit  was  brought, 
the  plaintiff  duly  made  and  entered  in  the  Patent  OfSce  a 
disclaimer,  whereby  he  disclaimed  the  third  clause  of  the 
claim,  and  further  disclaimed  as  follows :  ^*  Further,  in  the 
first  and  second  clauses  of  said  claim,  wherein  '  a  metallic 
scalp '  forms  one  of  the  elements  of  the  combinations  respect- 
ively covered  by  said  claims,  a  disclaimer  is  hereby  entered 
to  a  metallic  scalp,  broadly  considered,  and  the  scope  of  the 
claims  is  restricted  to  the  combination  of  parts  specified  in 
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said  first  and  second  claims,  when  the  metallic  scalp  therein 
specified  is  provided  with  lateral  flanges  on  its  outer  and  inner 
edges,  substantially  as  illustrated  in  the  drawings  forming  a 
part  of  said  re-issued  letters  patent.  Further,  your  petitioner 
enters  a  disclaimer  to  ^a  rim  of  struck  up  sheet  metal,^ 
broadly  considered  as  entering  into  the  fourth  clause  of  claim, 
and  restricts  said  claim  to  the  combination  of  parts  therein 
specified,  when  the  'rim  of  jtruck  up  sheet  metal'  therein 
specified  is  formed  on  the  edge  of  the  metallic  back,  and  serves 
to  govern  the  position  of  the  dial,  substantially  as  illustrated 
in  the  drawings  forming  a  part  of  said  re-issued  letters  pat- 
ent. Further,  your  petitioner  enters  a  disclaimer  to  '  frame 
C,'  broadly  considered  as  entering  into  the  combination  of 
parts  specified  in  the  fifth  clause  of  claim,  and  restricts  the 
scope  of  said  claim  to  the  combination  of  parts  therein  speci- 
fied, when  the  '  frame  C '  is  provided  with  lateral  fianges  on 
its  outer  and  inner  edges,  substantially  as  illustrated  in  the 
drawings  of  said  re-issued  letters  patent"  The  plaintiff  , 
stated,  in  the  disclaimer,  that  he  had  secured  claims  in  the  re> 
issued  patent  which  were  too  broad  and  included  that  of 
which  he  was  not  the  first  inventor.  He  made  the  disclaimer 
in  consequence  of  having  seen  a  clock  dial  which  had  been 
sold  by  the  Terry  Manufacturing  Company,  and  which  he 
supposed  preceded  the  date  of  his  invention.  In  fact,  the 
dial  was  made  by  himself,  in  1856. 

The  drawings  of  the  patent  show  that  the  inside  edge  of 
the  frame  covering  the  edge  of  the  paper  dial  is  ^  lateral 
flange.  The  outside  part  of  the  frame  which  turns  over  the 
edge  of  the  back  is  also  a  lateral  flange. 

I  am  of  opinion  that  infringement  of  the  first,  second  and 
fifth  claims  is  clearly  proved,  and  that  want  of  novelty  is^iiot 
proved.  It  is  conceded  that  there  was  no  infringement  of  the 
fourth  claim. 

The  answer  sets  up  divers  defences.    The  only  one  which  I 
think  it  is  desirable  to  examine  particularly  is,  that  "  the  sup- 
posed invention  remaining  after  said  disclaimer  was  not  and 
is  not  a  material  part  of  the  thing  patented,"    The  defend- 
VoL.  XVIL— 81 
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ant  Bays  that  the  inyention  consiBted  in  a  combination  of  paper 
dial,  back,  and  metallic  frame  or  rim ;  that  the  shape  of  the 
rim  was  entirely  a  matter  of  taste,  ornament  or  oonyenience ; 
that  there  is  nothing  functional  in  the  form  of  the  rim ;  and 
that  the  specification  shows  clearly  that  the  form  of  the  rim 
was  an  immaterial  circnmstance.  The  plaintiff  says  that  the 
lateral  flanges  and  their  offices  were  shown  in  the  drawings; 
that  the  office  of  the  inside  lateral  flange  was  '^  to  conceal  the 
edge  of  the  clock  dial  and  to  furnish  a  flat^  annular  seat 
against  which  the  front  of  the  dial  rests,  and  by  which  it  is 
held  in  position  in  such  a  manner  as  to  prevent  the  dial  from 
coming  forward ; "  and  that  the  office  of  the  outer  flange,  in  ad- 
dition to  its  furnishing  means  by  which  to  secure  the  scalp  to 
the  dial,  was  to  furnish  a  flat  seat  upon  which  the  whole  dial 
is  supported  when  placed  against  the  front  of  a  clock  case, 
and  through  which  seat  screws  may  be  inserted  to  secure  the 
dial  in  place. 

The  disclaimer  admits,  in  effect,  that  the  patentee  was  not 
the  flrst  inventor  of  the  combination  of  a  paper  dial,  a  back, 
and  a  metallic  rim  or  frame  not  having  lateral  flanges  on  its 
outer  and  inner  edges,  but  that  this  combination  was  old.  It 
is  also  a  fact,  that  painted  dials  of  one  piece  of  metal  having 
an  outwardly  projecting  lateral  flange,  which  was  secured  to 
the  clock  case  by  screws  drilled  through  this  flange,  were  in 
common  use  prior  to  the  date  of  the  invention.  The  sash 
upon  the  door  of  the  clock  case  was  fastened  by  a  catdi  to 
this  flange. 

No  objection  is  made  to  the  form  of  the  disclaimer.  The 
question  simply  is,  whether  there  is  anything  in  the  specifica- 
tion of  the  patent,  or  outside  of  it,  which  shows  that  a  mate- 
rial part  of  the  invention  consisted  in  the  flanges  upon  the 
edges  of  the  frame,  or  whether  the  form  of  the  frame,  as  ex- 
hibited in  the  drawings,  was  an  inmiaterial  matter,  which  did 
not  partake  of  the  character  of  invention.  It  must  be  remem- 
bered, that  the  question  is  not  whether  the  flanges  perform  a 
certain  office,  or  whether  the  drawings  exhibit  the  office,  but 
it  is  whether  there  was  any  invention  in  the  means  for  the 
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performance  of  such  office.  The  second  deflecting  plate  in 
Dunbar  v.  Myera^  (94  U.  /Si,  187,)  performed  an  office,  but 
the  Court  was  of  opinion  that  the  addition  of  such  second 
plate  involved  no  invention.  The  "  close  chamber,"  and  the 
**  freezing  mixture,"  in  Brown  v.  Piper^  (91  U.  S.^  37,)  per- 
formed the  office  of  preserving  fish,  but  the  Court  was  of 
opinion  that  the  means  used  were  an  application  of  an  old 
process  to  a  new  subject,  without  invention. 

An.  inspection  of  both  the  re-issued  and  the  surrendered 
patents,  and  of  the  rejected  specification,  shows,  that  the 
flanges  constituted  no  portion  of  the  invention  upon  which 
the  mind  of  the  inventor  relied  as  important.  He  says,  in 
substance,  that  the  back  may  be  made  plain,  or  may  have  a 
raised  and  then  flattened  edge.  The  dial  may  have  the  diam- 
eter of  the  back,  or  may  be  made  of  such  diameter  as  to  just 
fill  in  between  the  raised  portion  from  the  flat  surface  of  the 
back.  No  patentable  advantage  is  ascribed  to  one  shape  over 
another,  or  to  any  shape ;  and  there  is  no  suggestion  of  nov- 
elty in  the  method  of  attaching  the  clock  dial  to  the  case  or 
the  sash  to  the  frame. 

Furthermore,  the  backs  of  the  painted  dials  which  were 
commonly  used  in  wooden  clocks  at  the  date  of  the  inven- 
tion were  made,  substantially,  Uko  the  back  of  the  dial 
shown  in  the  'drawings,  that  is  to  say,  their  edges  were  raised 
and  then  flattened,  so  as  to  give  room  for  the  hands  inside 
the  sunken  portion  of  the  dial,  and  so  as  to  form  a  peripheral 
flange,  by  which  the  back  could  be  attached  to  the  case.  The 
patentee  put  a  paper  dial,  upon  which  the  flgures  denoting 
the  hour  were  printed,  within  the  rim  of  the  back,  instead  of 
having  the  figures  painted  upon  the  painted  surface  of  the 
plate,  and,  in  order  to  keep  the  paper  dial  in  place,  united  it 
to  the  back  by  a  metallic  rim,  one  edge  of  which  covered  the 
edge  of  the  dial,  and  the  other  edge  was  turned  over  the 
outside  edge  of  the  back.  The  shape  of  the  rim  was  deter- 
mined by  the  shape  of  the  back  which  might  be  desirable  in 
any  particular  style  of  dock,  or  as  a  matter  of  ornament. 
Flanges  were  not  used  because  they  made  a  seat  for  attaching 
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the  dial  to  the  case,  bat  were  used  to  conform  to  the  old  style 
of  back,  when  that  style,  which  had  an  old  function  of  lU 
own,  was  used. 

Given  the  two  facts,  that  a  clock  dial  with  a  printed  paper 
dial,  a  metallic  back,  and  a  metallic  rim  uniting  the  back  and 
the  paper  dial,  was  old,  and  that  a  metallic  back,  with  a  lateral 
outside  flange,  through  which  screws  were  inserted  to  fasten 
the  dial  to  the  clock  case,  was  commonly  in  use,  was  it  any 
material  part  of  the  invention  to  make  the  rim  to  correspond 
generally  with  the  old  pattern  of  the  back  ?  I  am  ot  opinion 
that  it  was  not,  but  that  the  shape  of  the  rim  was  a  matter 
merely  of  mechanical  convenience.  The  inside  lateral  flange 
has  the  same  offices  which  are  performed  by  any  edge  of  the 
rim,  and  the  form  is  the  one  which  would  be  naturally 
adopted  upon  a  sunken  dial  plate. 

The  bill  should  be  dismissed. 

H,  A.  Seymour  and  Rodney  Jfasony  for  the  plaintifL 

Charles  K  Mitchell  and  Bichard  D.  HvUbard^  for  the 
defendant. 


Prisoilla  W.  Page,  as  Administratrix,  4&a,  and  The 
Western  Union  Telbqeaph  Company 


ve. 


The  Holmes  Bubglar  Alarm  Telegraph  Compakt. 
In  Equity. 

The  reissued  letters  patent  granted  October  lOth,  1871,  to  PriscilU W.  Page, 
adminislratrix,  Ac,  of  Charles  G.  Page,  deceased,  and  the  Western  Umon 
Telegraph  Company,  for  Improyements  in  iDdnctlon  coil  apparatus  aod  cir- 
cuit breakers,  the  original  patent  haying  been  granted  to  said  Page,  as  in- 
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Tenter,  AprU  14th,  1868,  are  valid,  bo  far  as  claims  11, 12  and  13  are  oon- 
cemed. 

The  history  of  the  inyention,  and  of  the  efforts  of  Page  to  obtain  a  patent  for 
it,  set  forth. 

The  defendant  held  to  have  infringed  claioo^  11,  12  and  18,  namely,  "  11.  The 
adjustment  of  the  retractile  force  of  an  aotomatic  circnit  breaker,  substan- 
tially as  set  forth.  12.  The  combination  of  an  electro-magnet,  armature  and 
adjustable  retractor.  18.  Adjusting  or  regulating  the  length  of  vibration  of 
tae  armature  of  an  electro-magnet,  by  means  of  a  set  screw,  or  any  mechan- 
ical equivalent  for  substantially  the  same  purpose,  substantially  as  herein  set 
forth." 

Claim  11  held  to  have  been  infringed,  although,  in  the  plaintiiTs  patent,  the 
armature  was  retracted  by  a  weight,  made  adjustable,  and,  in  the  defendant's 
apparatus,  the  retractile  force  was  a  spiral  spring,  made  adjustable  as  to  Its 
tension,  the  two  having  the  same  extent  of  adjustable  capacity,  by  minute 
adjustments  capable  of  being  made  without  stopping  the  working  of  the  ap- 
paratus; and  although  the  adjustable  functions  of  the  spring  were  used  only 
to  ascertain  whether  the  apparatus  was  in  working  order  originally,  and  then 
the  spring  was  left  at  the  tension  fixed  upon. 

The  words  "the  adjustment,"  in  claim  11,  held  to  mean,  the  mechanical  means 
of  making  the  acyustment 

Claim  IS  held  to  have  been  infringed,  although  the  defendant's  set  screw  was 
set  originally  at  a  given  point,  to  determine  the  extent  of  vibration  of  tha 
armature,  and  was  not  afterwards  changed. 

Claim  18  held  to  be  a  claim  to  the  set  screw  so  arranged  as  to  be  capable  of 
making  the  regulation. 

The  special  Act  of  Congress  of  March  19tb,  1868,  (16  U.  8.  Slat,  at  Large,  866,) 
under  which  the  patent  was  granted,  construed. 

The  words  "  circuit  breakers  described  by  him  prior  to  sidd  application,"  in 
said  Act,  defined,  and  held  to  include  such  appendages  and  added  instrumen- 
talities, so  previously  described  by  Page,  as  were  calculated  to  make  the  cir- 
cuit breaker  more  efficient  or  perfect. 

The  inventions  covered  by  clMms  11  and  12  examined,  as  to  their  history  and 
the  prior  description  of  them  by  Page. 

Claim  18  examined,  as  to  the  time  from  which  the  invention  covered  by  it  takes 
date,  as  having  been  described  by  Page. 

The  novelty  of  the  inventions  covered  by  claims  11, 12  and  18  held  not  to  have 
been  successfully  impeached. 

The  provision  in  §  2  of  the  Act  of  July  4th,  1886,  (6  U,  8.  Stat,  at  Large,  118,) 
which  disqualified  a  person,  while  an  employee  in  the  Patent  Office,  from  ac- 
quiring an  interest  in  a  patent,  did  not  operate  to  dedicate  to  the  public  in- 
ventions made  by  such  employee  berore  he  became  such  employee. 

The  said  special  Act  construed,  on  the  question  of  the  abandonment  of  the  in- 
ventions by  Page  to  the  public,  and  held  not  to  be  open  to  the  objection  that 
it  deprived  any  person  of  bis  property  without  due  process  of  law. 

The  application  to  be  made  under  said  special  Act  was  subject  to  the  sama. 
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rules  as  other  applications,  and  the  same  right  to  a  re4s8iie  existed  as  in  the 
case  of  other  patents. 

(Before  Blatcbford,  J.,  Southern  District  of  New  York,  Febmary  I'ith,  U80.> 

Blatohfosd,  J.  This  suit  is  founded  on  re-issaed  letters 
patent  granted  October  10th,  1871,  to  Priscilla  W.  Page,  ad- 
ministratriz,  &c.,  of  Charles  O.  Page,  deceased,  and  the 
Western  Union  Telegraph  Company,  for  improyements  in 
induction  coil  apparatus  and  circuit  breakers,  the  original 
patent  having  been  granted  to  said  Page  April  14th,  1868. 
It  was  granted  under  an  Act  of  Congress  approved  March 
19th,  1868,  (15  U.  S.  Stat,  at  Large^  356,)  which  provided  as 
follows :  "  The  Commissioner  of  Patents  is  hereby  authorized 
to  receive  and  entertain  a  renewal  of  the  application  of 
Charles  Grafton  Page,  for  letters  patent  for  his  '  induction 
apparatus  and  circuit  breakers,'  now  on  file  in  the  United 
States  Patent  Office,  including  therewith  his  circnit  breakers 
described  by  him  prior  to  said  application,  and  that,  if  the 
Commissioner  shall  adjudge  the  said  Page  to  have  been  the 
first  inventor  thereof,  he  shall  issue  to  him  a  patent,  which 
patent  shall  be  valid,  notwithstanding  said  Page's  invention 
may  have  been  described  or  in  use  prior  to  said  application, 
and  notwithstanding  the  fact  that  said  Page  is  now  an  exam- 
iner in  the  United  States  Patent  Office :  Provided^  that  any 
person  in  possession  of  said  apparatus  prior  to  the  date  of 
said  patent  shaU  possess  the  right  to  use,  and  vend  to  others 
to  use,  the  said  specific  apparatus  in  his  possession,  without 
liability  to  the  inventor,  patentee,  or  any  other  person  inter- 
ested in  said  invention  or  patent,  therefor." 

There  are  15  claims  in  the  re-issue.  It  is  insisted  that 
claims  11, 12  and  13  have  been  infringed  by  the  defendant. 
They  are  as  follows  :  "11.  The  adjustment  of  the  retractile 
force  of  an  automatic  circuit  breaker,  substantially  asset  forth. 
12.  The  combination  of  an  electro-magnet,  armature  and  ad- 
justable retractor.  13.  Adjusting  or  regnlating  the  length  of 
vibration  of  the  armature  of  an  electro-magnet,  by  means  of  a 
set  screw,  or  any  mechanical  equivalent  for  substantially  the 
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same  purpose,  substantially  as  herein  set  forth."  Portions 
only  of  the  specification  are  necessary  to  be  considered. 
After  describing  the  arrangement  of  a  revolving  armature 
for  an  antomatic  circuit  breaker,  the  specification  says :  '^  In^ 
stead  of  a  revolving  armature  for  a  circuit  breaker,  a  vibrat- 
ing armature  may  be  substituted,  and  the  latter  will  be  found 
more  convenient,  for  several  reasons.  One  especially  is,  that 
it  can  be  readily  adjusted  so  as  to  increase  or  diminish  the 
rate  of  interruption  of  the  circuit  and  the  force  to  be  over- 
come in  working  it.  A  vibrating  automatic  circuit  breaker, 
consisting  of  a  very  small  electro-magnetic  bar,  vibrating  be- 
tween the  arms  of  a  permanent  magnet,  the  magnet  changing 
its  poles  at  each  vibration,  the  length  of  vibration  of  the  bar 
being  regulated  by  a  set  screw,  makes  a  good  circuit  breaker, 
and  will  be  found  fully  described  by  the  said  Charles  G.  Page 
in  Silliman's  Journal,  volume  32,  pages  355  to  358,  in  a  com- 
munication dated  April  19th,  1837.  This  species  is,  how- 
ever, not  so  simple  as  others,  and  further  allusion  to  it  is  not 
necessary.  A  vibrating  armature  is  preferable,  as  it  requires 
no  change  of  poles  to  effect  its  motion,  this  being  produced 
by  merely  intercepting  the  galvanic  current  at  suitable  inter- 
vals. One  form  of  vibrating  armature  is  shown  at  figure  8. 
A  small  rod  of  soft  iron,  about  the  size  of  that  shown  in  the 
figure,  is  mounted  upon  an  axis  or  shaft,  «,  which  is  support* 
ed  in  suitable  bearings  upon  two  pillars,  r,  so  as  to  vibrate 
freely.  A  small  electro-magnet  is  supported  upon  one  of  these 
pillars,  and  the  armature  is  placed  between  its  branches,  so 
that  one  end  is  above  and  the  other  below  the  plane  of  the 
magnet.  One  end  of  the  armature  bears  a  branching  copper 
wire,  its  branches  passing  down  into  mercury  cups  c,  o^. 
Cup  c  may  be  partly  of  glass,  so  that  the  play  of  the  end  of 
the  branch  wire  in  and  out  of  the  mercury  in  the  cup  may  be 
seen  and  the  spark  produced  on  breaking  the  circuit  rendered 
visible.  When  the  magnet  is  charged  the  armature  is  at- 
tracted toward  its  poles,  and  around  the  ends  of  the  armature 
is  a  ferrule  of  thin  brass  or  non-magnetic,  metal  to  prevent 
magnetic  adhesion  of  the  armature  to  the  magnet.    The  gal- 
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vanic  connections  are  under  the  base  board,  and  may  be 
traced  as  follows :  One  pole  of  the  battery  being  connected 
with  cup  p^  and  the  other  with  cup  n,  the  current  will  pa» 
along  from  cup  p  to  cup  0,  as  indicated  by  the  arrow,  thenee 
upward  through  one  branch  of  the  wire  and  downward 
through  the  other  branch,  into  cup  &^  thence  upward  again 
into  one  end  of  the  wire  around  the  electro-magnet,  and,  cir- 
culating aroxmd  the  wire  coil,  will  pass  out  through  the  other 
end  to  cup  n  and  so  back  to  the  battery.  The  passage  of  the 
current  charges  the  magnet,  lifts  one  end  of  the  armature, 
raises  the  branch  wire  from  the  mercury  in  the  cups  0,  c^,  and 
breaks  the  circuit.  This  end  then  falls  by  its  weight,  the 
branch  wire  overbalancing  the  other  eud,  the  circuit  is  again 
completed,  and  thus  it  may  be  broken  with  great  rapidity. 
An  adjusting  or  set  screw  may  be  placed  on  a  suitable  sup- 
port over  this  end,  after  the  manner  of  the  last-named  vibrat- 
ing circuit  breaker,  so  as  to  regulate  the  extent  of  the  vibra- 
tions. The  weight  of  this  end,  or  what  may  be  denominated 
its  retractile  force,  may  also  be  regulated  by  a  small  movable 
weight  placed  on  or  over  this  half  of  the  armature,  after  the 
manner  shown  in  figure  10.  This  circuit  breaker  is  intro- 
duced into  the  circuit  of  the  primary  coil  in  the  same  way  as 
the  revolving  armature.  A  more  simple  form  of  vibrating 
armature  is  shown  in  figure  9,  in  which  the  armature  n 
vibrates  to  and  from  the  electro-magnet  t/,  u^  in  a  direction 
parallel  to  itself.  It  is  attached  to  a  light  brass  spring  «,  fas- 
tened to  pillar  2.  This  spring  passes  through  an  opening  in 
the  yoke  y  on  the  top  of  pillar  3.  At  ^  is  a  tip  or  small  disk 
of  platinum,  soldered  to  the  spring,  which  is  in  contact  with 
the  platinum  point  on  the  lower  end  of  set  screw  «*,  passing 
down  through  the  top  of  the  yoke.  Set  screw  ^  is  accom- 
panied with  a  tightening  nut,  ^.  This  set  screw  regulates  the 
proximity  of  the  armature  to  the  magnet,  and,  to  some  ex- 
tent the  tension  of  the  spring  and  the  rapidity  of  its  vibra- 
tions. It  will  be  seen,  however,  that  the  regulation  or  adjust- 
ment is  imperfect,  for,  as  the  spring  is  pressed  down  toward 
the  magnet,  the  armature  is  brought  nearer  to  the  magnet, 
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and,  as  the  attractive  force  increases  more  rapidly  with  the 
diminution  of  the  distance  between  the  armature  and  the 
magnet  than  does  the  force  of  the  spring  increase,  the  adjust- 
ment is,  in  a  measure,  defective.  If,  now,  the  magnet  ddhe 
connected  with  the  battery  and  charged,  and  the  circuit  with 
the  battery  is  made  by  the  current  passing  up  pillar  2,  thence 
into  spring  s,  thence  into  set  screw  iP  and  pillar  3,  and  thence 
through  the  wires  of  the  electro-magnet  back  to  the  battery, 
the  magnet  will  draw  down  the  armature,  and  with  it  spring 
«,  and  thus  break  the  circuit,  by  puUing  the  platinum  disk 
away  from  the  platinum  point  on  the  lower  end  of  set  screw  «*. 
On  breaking  the  circuit  the  magnet  loses  its  power,  and  the 
spring  rises  and  completes  the  circuit  again,  the  magnet  is 
again  charged  and  the  armature  drawn  down  and  breaks  the 
circuit  again,  and  thus  a  very  rapid  series  of  vibrations  and 
interruptions  of  the  circuit  may  be  effected.  It  is  evident, 
therefore,  if  the  circuit  of  this  breaker  is  included  in  or 
forms  part  of  the  main  circuit  which  passes  through  the 
primary  coil,  that  at  each  break  an  induced  current  will  be 
set  up  in  the  secondary  coil,  as  with  the  other  circuit  breakers. 
In  figure  10  is  shown  an  electro-magnet  and  armature  in 
which  the  retractile  force  of  the  armature  is  made  adjust- 
able. This  is  oftentimes  important.  The  coils  i  are  secured 
to  a  base  board  and  inclose  a  bundle  of  soft  iron  wires, 
seen  projecting  slightly  at  a.  Between  the  two  pillars 
X  is  suspended  the  vibrating  electrotorae  or  circuit  breaker. 
^  is  a  small  cylinder  of  soft  iron  attached  to  one  end  of  the 
lever  ^,  which  passes  through,  or  is  otherwise  secured  to,  the 
vibrating  shaft  k.  The  other  end  of  the  lever  dips  into  a 
mercury  cup  m,  fixed  upon  the  metallic  strap  ¥.  On  the 
strap  b  is  another  mercury  cup  of  brass,  into  which  descends 
a  branch  wire  A,  from  the  vibrating  wire  e.  Arising  from 
the  shaft  kiss,  stiff  brass  wire  in  the  form  of  a  bent  lever, 
carrying  upon  its  horizontal  portion  o  a  ball/,  which  is  mov- 
able on  a  screw  thread  from  end  to  end  of  portion  o.  It  will 
be  seen,  that,  as  the  ball  is  moved  toward  the  extremity  Oj  it 
increases  the  weight  of  the  long  arm  of  wire  e.    If  the  coils 
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and  magDet  be  charged  by  the  current  from  the  battery,  and 
the  current  passes  from  strap  b  to  t^j  through  the  lever  e  and 
mercury  cups,  the  magnet  a  will  attract  the  honmier  piece  g^ 
and,  in  so  doing,  will  lift  the  end  of  lever  e  out  of  the  mer- 
cury in  cup  m  and  break  the  circuit,  when  the  armature  lever, 
being  drawn  back  by  the  retractile  force  of  the  weight,  will 
again  close  the  circuit.  As  the  weight^  is  further  removed 
from  the  centre  of  vibration,  the  more  magnetic  power  will 
be  required  to  move  the  hammer  g;  its  distance  from  mag- 
net a  remaining  the  same,  the  greater  is  its  retractile  force, 
and  the  more  suddenly  and  completely  will  the  circuit  be 
broken  in  cup  m.  The  distance  between  g  and  a  can  be 
varied  by  slightly  bending  the  wire  «."  The  text  of  the 
specification  of  the  original  patent  is,  in  the  foregoing  parts, 
substantially  identical  with  that  of  the  specification  of  the  re- 
issue, and  the  drawings  of  the  two  are  identicaL  Among  the 
claims  of  the  original  patent  were  the  following:  ^^ Eleventh. 
I  claim  the  adjustment  of  the  retractile  force  of  an  automatic 
circuit  breaker,  substantially  as  set  forth.  Twelfth.  In  com- 
bination with  such  adjustment,  I  claim  adjusting  the  distance 
of  the  hammer  or  the  armature  from  the  pole  or  poles  of  the 
electro-magnet  which  actuates  them,  as  set  forth.  Thirteenth. 
I  claim  adjusting  or  regulating  the  length  of  vibration  of  the 
circuit  breaking  bar  by  means  of  a  set  screw,  or  any  mechani- 
cal equivalent  for  substantially  the  same  purpose,  substantial- 
ly as  herein  set  forth." 

Dr.  Page  was  appointed  principal  examiner  in  the  United 
States  Patent  0£Bce  in  1842.  It  is  claimed,  that,  before  that 
time,  and  in  1836, 1837  and  1838,  he  had  made  some  or  all  of 
the  inventions  covered  by  the  patent  sued  on  in  this  case. 
Being  prevented  by  statute  from  obtaining  a  patent  while 
such  examiner,  he  applied  to  Congress,  in  1845,  to  remove 
such  disability.  Not  obtaining  such  relief,  he  resigned  his 
office  of  examiner  in  1852.  On  the  2d  of  February,  1854,  he 
applied  for  a  patent  for  what  he  called  "  a  new  and  useful 
machine  for  administering  electricity  as  a  remedial  agent'* 
The  specification  was  sworn  to  February  2d,  1854.    Part  of 
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the  contents  of  the  file  wrapper  in  that  case  is  an  affidavit 
made  by  Br.  Page,  Jannary  27th,  1854,  in  which  he  states 
'^  that,  some  time  prior  to  his  appointment  as  an  examiner  of 
patents  in  the  United  States  Patent  Office,  he  made  an  inven- 
tion entitled  by  him  the  compound  magnet  and  electrotome^ 
the  same  consisting  chiefly  in  combining  a  self-acting  electro- 
tome  with  a  compound  magnet  and  helix,  and  that,  sometime 
after  said  appointment,  upon  discovering  that  said  invention 
was  being  extensively  made  and  sold,  he  applied  to  Congress 
for  authority,  by  special  Act,  to  take  out  a  patent  for  said  in- 
vention, by  and  with  the  advice  and  written  recommendation 
of  Hon.  H.  L.  Ellsworth,  then  Commissioner  of  Patents,  and 
that  said  application  was  refused  by  Congress ;  that,  as  soon 
as  he  was  able,  he  resigned  his  office  and  took  the  neces- 
sary steps  to  secure  his  rights  to  said  invention,  and  that  said 
invention  is  now  in  public  and  common  use,  and  extensively 
made  and  sold,  and  that  he  has  never  consented  to  such  sale 
or  use,  nor  abandoned  said  invention  to  the  public"  Ac- 
companying said  application  was  a  letter  from  Dr.  Page  to 
the  Commissioner  of  Patents,  dated  January  27th,  1854,  in 
which  he  said :  "  Being  about  to  apply  for  letters  patent  for 
the  invention  set  forth  in  the  accompanying  affidavit,  I  beg 
leave  to  request  that  you  will  authorize  the  examination  of 
my  claims  without  delay,  in  view  of  the  facts  in  the  case,  but 
more  especially  for  the  reasons,  that  the  invention  has  been 
so  long  in  public  use  without  my  consent  or  power  to  restrain 
it,  and  that  I  have  hitherto  made  application  for  letters  patent 
for  this  invention  to  Congress,  the  only  source  from  which, 
under  the  law,  I  could  expect  to  get  a  patent."  The  draw- 
ings accompanying  said  application  do  not  seem  to  have  been 
preserved  on  file,  though  the  record  shows  that  there  were 
two  drawings.  The  specification  on  the  application,  as  origi- 
nally filed,  said :  "  Fig.  1  is  a  perspective  view  of  the  ma- 
chine. Fig.  2  is  a  bottom  view  of  the  base  board  of  the  ma- 
chine, showing  the  wire  connections.  Figs.  3,  4,  5,  6  are 
views  of  various  forms  of  compound  electro-magnets.  Figs. 
7,  8  exhibit  different  forms  of  interrupters  or  electrotomes. 
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Mj  invention  conBists,  first,  in  combining  with  a  helix  or 
helices,  inclosing  a  componnd  and  adjustable  electro-magnetic 
core,  a  self-acting  electro-magnetic  electrotome,  so  that,  when 
said  helix  or  helices  are  connected  with  a  galvanic  battery,  the 
galvanic  circuit  shall  be  instantly  broken  and  re-established,  and 
thns  continuously  and  rapidly  interrupted  and  completed  with- 
out  the  aid  of  the  operator  or  mechanical  movements,  whereby 
a  rapid  succession  of  shocks  may  be  obtained  and  graduated  in 
a  convenient  manner  for  medical  purposes.  Prior  to  my  inven- 
tion mechanical  interrupters  or  electrotomes  were  employed 
to  produce  shocks  from  helices  inclosing  electro-magnets,  and 
required  the  services  of  an  attendant,  and  the  size,  expense 
and  difficulty  of  working  such  machines  prevented  their 
use  to  any  considerable  extent,  bat  the  employment  of  the 
«elf-acting  electrotome  in  combination  with  the  compound 
«lectro-magnet  reduced  the  size  and  expense  of  the  machine, 
rendered  it  more  simple  and  efficient,  dispensed  with  the 
attendant,  and  thus  brought  it  within  the  reach  of  almost 
every  afflicted  person  requiring  the  remedial  aid  of  electricity. 
The  helix  consists,  usually,  of  two  sizes  of  wire,  the  layers 
nearest  the  magnetic  core  being  of  large  size,  say  No.  16,  and 
those  exterior  to  them  of  fine  wire,  say  No.  20  and  upwards. 
The  large  wire  is  to  be  connected  with  a  galvanic  battery,  to 
induce  magnetism  in  the  core,  and  the  shocks  are  obtained  by 
contact  with  the  ends  of  the  fine  wire.  The  helix  a,  thus 
formed,  is  secured  to  a  base  board  by  braes  straps  h  ft,  and  the 
extremities  of  the  fine  and  large  wires  are  led  down  through 
suitable  holes  in  the  base  board  for  the  purpose  of  making  all 
the  necessary  connections  underneath  the  board,  out  of  sight, 
and  give  a  neat  appearance  to  the  instrument.  The  connec- 
tions through  which  the  galvanic  circuit  is  completed,  and 
the  mode  of  breaking  the  circuit,  are  as  follows:  The 
positive  pole  of  the  battery  is  to  be  connected,  we  will  sup- 
pose, with  a  binding  screw  cup  1;  A  wire,  P,  soldered  to 
the  lower  part  of  this  cup,  passes  under  the  base  board,  to  the 
point  J?',  where  it  rises  through  the  board  to  connect  with 
one  extremity  of  the  large  wire  of  the  helix,  the  other  ex- 
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treiTiity  coming  down  through  the  board  to  connect  with  wire 
j>*.      The  wirejp^  is  soldered  to  the  lower  part  of  the  pillar  2^ 
and  npon  the  top  of  this  pillar  is  secured  a  metallic  spring,  Sy 
which  is  in  contact  with  a  metallic  point  npon  the  lower  end 
of  set  screw  6^  and  by  this  means  in  contact  with  pillar  3^ 
from  the  lower  end  of  which  passes  a  short  wire,  p\  to  the 
extremity,  4,  of  the  wire  rf,  d^  surrounding  the  little  electro- 
ma^et  e.     The  other  extremity,  5,  descending  through  the 
board,  is  connected  by  a  short  wire,  jo*,  with  the  lower  end 
of  binding  screw  cup  6.    The  metallic  circuit  for  the  bat- 
tery is  thus  completed,  and  the  magnet  e  draws  down  the 
armature  n  attached  to  the  end  of  spring  «,  and,  breaking  the 
contact  between  spring  s  and  the  point  of  the  set  screw  «*,  in- 
terrupts the  galvanic  circuit  and  produces  the  shock.  The  force 
of  the  spring  s  renews  the  contact  with  the  set  screw,  and 
the  magnet  e  again  acts,  and  thus  we  have  a  series  of  shocks 
produced  with  a  rapidity  dependent  upon  the  strength  of 
magnet  e  and  the  adjustment  of  spring  a  by  the  set  screw  6^« 
The  fine  wire  heliK  has  its  extremities  connected  with  caps 
flf,  X  by  wires  p\  p^.    The  shocks  are  obtained  by  immediate 
contact  of  the  fingers  with  the  cups  «,  »,  or  by  other  well 
known  modes  of  communicating  shocks.    The  figs.  3,  4,  & 
and  6  represent  different  forms  of  compound  magnets.    The 
term,  compoand  magnet,  was  originally  applied  to  a  bundle 
of  iron  plates,  as  in  fig.   3,  or  a  bundle  of  wire,  as  in 
fig.  4,  but,  as  the  scroll  of  thin  plate  iron,  fig.  5,  and  an 
iron  bar  divided  down  to  its  centre,  as  in  fig.  6,  act  in 
a  similar  manner  to  the  bundle  of  wires  or  plates,  they  are 
termed,  also,  compound  magnets,  though  they  are  not  so  effi- 
cient as  the  two  first  named.     The  lower  end  or  tip  of  the 
set  screw  is  armed  with  platinum,  and  the  surface  of  the 
spring  «,  immediately  under  the  set  screw,  is  covered  with 
platinum,  in  order  to  preserve  a  clean  surface  when  the  cur- 
rent is  broken.    The  bundle,  m,  of  iron  or  steel  wires  is  gen- 
erally inserted  loosely  in  the  helix,  for  the  purpose  of  gradu- 
ating the  shocks,  the  strength  of  the  shocks  depending  upon 
the  degree  of  insertion  of  the  bundle  of  wires.    Figs.  7  and 
8  represent  two  varieties  of  electrotome,  either  of  which  may 


494  SOUTHERN  DISTRICT  OP  NEW  YORK, 

Page  V.  The  Holmes  Burglar  Alarm  Telegraph  Company. 

be  snbstitated  in  place  of  the  electrotome  or  intermpter 
fihown  in  fig.  1.  The  drawings,  without  anj  special  descrip- 
tion,' will  suffice  to  explain  these  interrupters  to  persoiiB 
skilled  in  the  subject,  and  full  descriptions  of  both  have  been 
hitherto  published  by  me  in  Silliman's  Journal,  voL  35,  pages 
262  and  267."  The  claim  was  in  these  words :  « What  I 
claim  as  my  invention  is,  combining  with  a  helix  or  helices 
inclosing  a  compound  electro-magnet,  a  self-acting  interrupter 
or  electrotome,  substantially  in  the  manner  herein  set  f ortL'' 
The  Patent  Office,  on  the  15th  of  February,  1854,  addressed 
Dr.  Page  as  follows :  "  In  the  matter  of  your  application  for 
letters  patent  for  an  alleged  improvement  in  magneta«]ectric 
machines,  it  is  found  you  have  been  anticipated  in  the  device 
of  combining  with  a  helix  or  helices  inclosing  a  compound 
electro-magnet,  a  self-acting  interrupter,  in  the  publication  of 
the  same  thing  by  Golding  Bird,  in  the  London,  Edinburgh  aod 
Dublin  Philosophical  Magazine  for  January,  1838."  Dr.  Page 
replied  thus,  on  the  17th  of  February,  1854 :  "  I  have  examined 
the  publication  of  Qolding  Bird  upon  which  you  have  rejected 
my  claim,  and,  if  you  will  take  pains  to  read  the  whole  of  hiB 
article,  you  will  find  that  he  gives  me  credit,  in  so  many 
words,  as  the  first  inventor.  I,  therefore,  ask  for  a  reconsid- 
eration of  the  case."  He  also,  on  the  same  date,  addressed 
the  Patent  Office  thus :  ^'  As  my  invention  for  the  medical 
application  of  electricity  has  been  for  some  years  in  public 
use,  if  the  Office,  in  view  of  the  affidavit  which  I  have  re- 
cently filed,  should  consider  the  question  of  abandonment,  I 
beg  leave  further  to  state,  that  I  have,  from  the  first,  had  in 
contemplation  the  making  of  this  application  as  soon  as  prac- 
ticable, and  that  I  have  used  all  reasonable  diligence  in  seek- 
ing protection  of  my  rights  in  relation  thereto.  I  made  ap- 
plication for  a  special  patent  for  this  invention  to  the  only 
tribunal  to  which  I  was  allowed  to  go,  as  soon  as  I  discovered 
that  it  was  going  into  public  use,  and  that  application,  it 
would  seem,  might  justly  be  regarded  as  still  pending  and 
entitling  me  to  privileges  of  protection  as  well  as  those  who, 
under  the  law,  make  application  to  the  Patent  Office.    I  ask 
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of  the  Patent  Office  as  mnch  indulgence  aa  the  law  gives 
to  inyentora  and  patentees  within  the  pale  of  the  law.  An 
inventor  is  not  debarred  his  patent  by  reason  of  public 
use  for  any  namber  of  years  after  his  application  and 
before  his  patent,  nor  are  his  acts  of  consent  and  allow- 
ance called  in  question  if  his  application  lie  untouched  by 
him  for  years.  Nor  is  public  use  and  sale  for  any  number 
of  years  within  the  term  of  a  patent,  held  to  be  a  bar  to  the 
recovery  of  that  which  was  inadvertently  not  claimed,  though 
its  publication  unclaimed  in  a  patent  seems  to  me  to  approach 
very  near  a  formal  dedication  of  it  to  the  public.  The  stat- 
ute of  limitations  applies  neither  to  the  applicant  nor  the  pat- 
entee, in  this  particular,  and,  as  my  case  is  novel,  peculiar 
and  without  precedent,  I  trust  the  Office  will  leave  this  ques- 
tion to  be  decided  by  the  Courts,  and  grant  my  patent,  pro- 
vided no  other  objection  should  be  found."  The  Office  re- 
plied thus,  on  February  23d,  1854 :  "Tours  of  the  17th  in- 
stant, relating  to  the  matter  of  your  machine  for  administer- 
ing medical  electricity,  has  been  received,  together  with  an 
amended  claim.  The  publication  made  by  you,  of  the  subject 
of  this  claim,  in  Silliman's  Journal  in  1837,  anticipates  the 
publication  made  by  Bird,  as  referred  to  in  the  official  com- 
munication of  the  15th  instant.  The  only  remaining  difficulty 
in  the  way  of  the  grant  of  a  patent  to  yon,  therefore,  so  far  as 
the  Office  is  informed,  is  the  fact  that  the  machine  has  been, 
for  a  long  course  of  years,  in  public  use.  By  the  seventh  seo- 
tion  of  the  Act  of  1836  it  is  made  the  duty  of  the  Commis- 
sioner of  Patents  to  take  cognizance  of  the  case  where  the 
invention  has  been  in  public  use,  or  on  sale,  with  the  appli- 
cant's consent  and  allowance,  this  being  placed  on  the  same 
footing  as  the  other  conditions  for  refusing  a  patent.  The 
only  modification  of  this  part  of  the  section  is  that  by  which 
a  period  of  two  years  is  allowed  for  the  previous  sale  or  use, 
as  provided  in  the  seventh  section  of  the  Act  of  1839.  In 
the  present  case  that  period  has  been  exceeded  many  years. 
The  only  remaining  question,  therefore,  is,  whether  the  sale 
and  use  has  been  with  the  applicant's  consent  and  allowance. 
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Iq  the  affidavit  made  by  you  on  the  27th  Janaary,  1854,  it  is 
testified  that  yoa  have  never  consented  to  snch  sale  or  uae, 
nor  abandoned  said  invention  to  the  public.  It  is  not,  how- 
ever, necessary  that  the  consent  should  be  actually  expressed. 
It  may  be  inferred  from  the  acts  of  the  applicant,  and  it  will 
be  inferred  when  nothing  appears  to  show  that  he  has  prop- 
erly warned  the  public,  or  the  parties  selling  and  using, 
against  the  sale  and  use,  or  that  he  has  taken  timely  measures 
to  secure  a  patent  for  his  invention.  All  that  has  been  ad- 
duced to  show  this,  in  the  present  case,  is  the  allegation,  that 
the  applicant,  from  the  time  he  found  the  invention  going 
into  general  use,  was  laboring  under  a  legal  disability  to  pro- 
cure a  patent  therefor  under  the  law,  in  consequence  of  his 
official  connection  with  the  Patent  Office,  and  that  he  appUed 
to  Congress  for  a  special  patent  for  this  invention.  But  it 
does  not  appear  that  the  particular  invention  now  in  question 
was  described  in  the  application  to  Congress,  or  indicated 
by  any  title  sufficient  to  identify  it.  That  application,  there- 
fore, cannot  be  taken  as  a  notification  to  the  public  of  yoar 
intention  to  reserve  to  yourself  the  right  to  this  invention. 
Neither  could  it  be  considered  equivalent  to  an  application 
filed,  according  to  law,  in  the  Patent  Office,  where  a  descrip- 
tion of  the  thing  is  required.  It  can  only  be  entertained  as 
showing  what  effort  was  made  to  remove  the  disability  which 
would  prevent  you  from  obtaining  a  patent  while  holding  the 
office  of  examiner  of  patents.  If  it  was  proved  that  the 
effort  thus  made  had  reference  to  the  procuring  the  patent 
now  applied  for,  it  is  allowed  it  would  be  worthy  of  much 
consideration,  and,  as  it  is,  the  refusal  of  Congress  to  grant 
the  petition  that  was  made,  may  be  regarded  as  enforcing  the 
fact  of  the  disability.  But,  then,  in  either  case,  the  disability 
must  be  considered  as  self-imposed,  inasmuch  as  the  applicant 
had  it  in  his  power  at  any  time  to  remove  it,  by  resigning  hia 
office.  The  fact  that  he  retained  his  office  for  many  years, 
and  declined  to  take  the  only  course  open  to  him  tor  obtain- 
ing  a  patent,  while  his  invention  was  going  into  extensive 
public  use,  without  any  public  reclamation  by  him,  must  be 
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considered  proof  of  consent  and  allowance.  This  inference 
that  the  pnblic  sale  and  nse  was  with  the  applicant's  consent 
and  allowance  is,  also,  much  strengthened  by  the  fact  that 
nearly  five  years  elapsed  after  the  first  publication  in  Silli- 
man's  Journal,  before  the  legal  disability  commenced,  with- 
out any  steps  being  taken  to  secure  a  patent,  and  by  the  fur- 
ther fact,  that,  after  the  disability  ended,  and  notwithstand- 
ing the  great  length  of  time  the  inyention  had  been  before 
the  public,  nearly  twenty  months  more  were  allowed  to  pass 
before  the  filing  his  application,  making,  in  all,  a  period  of 
nearly  seventeen  years  from  the  time  of  the  first  announce. 
ment  of  the  invention  to  the  public.  For  these  reasons  the 
patent  is  refused."  On  the  28th  of  July,  1854,  Dr.  Page 
addressed  the  Office  as  follows  :  '^  To  the  Commissioner  of 
Patents,  Sir,  I  hereby  withdraw  my  application  for  a  patent 
for  machine  for  administering  electricity  as  a  remedial  agent, 
now  in  your  Office,  and  request  that  twenty  dollars  may  be 
refunded  to  me  agreeably  to  an  Act  of  Congress  in  such  cases 
made  and  provided."  On  the  same  day  the  $20  was  returned 
to  Dr.  Page  in  person.  Subsequently  Dr.  Page  presented  to 
Congress  a  petition,  dated  January  16th,  1866,  in  which  he 
said :  "  During  the  years  1886, 1837  and  1888,  your  petitioner 
invented  a  magneto-electric  apparatus  for  administering  elec- 
tricity as  a  remedy  for  diseases,  and,  also,  for  purposes  of 
scientific  illustration,  since  known  under  the  various  names 
of  Page's  compound  magnet  and  electrotome.  Page's  induc- 
tion coil,  Page's  separable  helices  and  Page's  analysis  of 
shocks,  a  distinguishing  feature  of  which  invention  was  an 
automatic  or  self-operating  circuit  breaker,  by  which  the  pres- 
ence of  an  attendant  or  assistant  was  dispensed  with.  Said 
apparatus  also  embraced  other  novel  and  original  features 
of  improvement.  In  the  year  1842  your  petitioner  was  ap- 
pointed principal  examiner  in  the  United  States'  Patent 
Office.  Some  time  after  said  appointment  your  petitioner 
discovered  that  his  said  invention  was  being  introduced  into 
public  use  by  others  without  his  consent,  and,  being  disabled, 
under  the  law,  from  obtaining  a  patent,  your  petitioner,  at 
Vol.  XVIL— 82 
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the  recommendation  of  Hon.  Henry  L  Ellsworth,  then  Com- 
miBBioner  of  Patents,  in  the  year  1845,  applied  to  Congress  to 
remove  the  disability  in  his  case,  inasmuch  as  the  invention 
was  made  before  his  said  appointment  to  ofBce.  Failing  in 
this  to  obtain  relief,  yonr  petitioner,  as  soon  as  his  circum- 
stances permitted,  did,  in  the  year  1852,  resign  his  office,  and, 
as  soon  thereafter  as  practicable,  Febmary  2d,  1854,  applied 
for  a  patent  for  this,  his  said  invention.  After  a  very 
thorongh  investigation,  the  Commissioner  of  Patents  decided 
that  the  invention  was  novel  and  original  with  yonr  peti- 
tioner, but  refused  to  grant  a  patent,  on  the  ground  of  aban- 
donment of  the  invention  to  the  public.  Your  petitioner  is 
unwilling  to  admit  that  the  public  use  of  said  invention  was 
with  such  entire  consent  and  allowance  on  his  part,  as  in 
equity  to  have  worked  an  abandonment  against  him,  as  the 
circumstances  were  peculiar  and  extraordinary,  and  such  as 
have  never  before  occurred  to  an  American  inventor,  and  he» 
therefore,  prays  your  honorable  bodies  to  remove  the  disabOi- 
ties  in  his  case,  and  enable  him  again  to  apply  for,  and  take 
out,  and  hold,  a  patent  for  this,  his  said  invention,  notwith- 
standing its  previous  public  use.  Your  petitioner,  moreover, 
states,  that,  by  a  recent  Act  of  the  Emperor  of  France,  the 
honor  of  this,  his  said  invention,  has  been  accredited  to  M. 
Buhmkorff,  by  an  imperial  award  of  fifty  thousand  francs 
for  the  same.  (See  Silliman's  Journal,  voL  39,  No.  115^ 
January,  1865.)  Thus  deprived  of  all  emolument  from  this, 
his  invention,  and  robbed  of  the  honor  which  justly  belongs 
to  him,  by  this  Act  of  a  foreign  power,  your  petitioner  is  pre- 
pared to  show,  by  testimony  of  the  highest  character,  from 
men  of  science  in  this  country  and  in  Europe,  and  by  experi- 
mental demonstrations  before  your  honorable  bodies,  that  this 
invention  is  entirely  his  own ;  (see  Silliman's  Journal,  voL  15, 
1853,  page  115,  foot  note  by  the  editors ;  also,  same  voL,  page 
115,  foot  note  by  the  editors;  also,  London  and  Edinburgh 
Philosophical  Magazine,  vol.  12,  page  22;  also,  Sturgeon's 
Annals  of  Electricity  and  Magnetism,  voL  1,  pages  293,  294« 
1837 ;  also,  same  voL,  page  600, 1837 ;  also,  Davis'  Catalogue, 
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of  1838;  also,  Scientific  American,  vol.  12,  No.  1,  page  5 
vol.  12,  No.  5,  page  69 ;  vol.  12,  No.  15,  page  230 ;  also,  Sil- 
liman's  Jonmal,  vol.  35,  page  252,  1839;  also,  8illiman's 
Joarnal,  vol.  32,  pages  355-6, 1836 ;  also,  Silliman's  Jonmal, 
vol  31,  page  141,  1836 ;  from  all  of  which  pnblications  ver- 
batim extracts  are  hereto  annexed ;)  and  he,  therefore,  prays 
that  yonr  honorable  bodies  vdll,  as  an  offset  to  this  foreign 
appropriation  of  his  rights,  and  in  justice  to  an  American  in- 
ventor, empower  him  to  apply  for  and  take  and  hold  a  patent 
for  this,  his  said,  invention,  notwithstanding  said  imperial 
award,  and  the  aforesaid  previous  public  use,  provided  the 
Commissioner  of  Patents  shall  be  satisfied  of  his  right  there- 
to, as  the  original  and  first  inventor  of  the  same."    Extracts 
from  the  publications  referred  to  were  annexed  to  the  peti- 
tion.  The  Act  of  March  19th,  1868,  was  then  passed.    Under 
that  Act  Dr.  Page  applied,  on  March  26th,  1868,  for  the  pat- 
ent which  was  granted  April  14th,  1868.     The  specification 
was  sworn  to  March  19th,  1868.    In  a  letter  to  the  Patent 
Office,  dated  March  25th,  1868,  accompanying  the  applica- 
tion, Dr.  Page  said :  ^^  In  making  this  application  for  a  pat- 
ent according  to  the  recent  Act  of  Congress  authorizing  the 
same,  permit  me  to  say,  that,  on  the  original  application,  filed 
February  2d,  1854,  the  claim,  as  first  presented,  was  rejected 
on  the  16th  of  February,  1854,  upon  a  publication  of  Dr. 
Grolding  Bird  in  the  London,  Edinburgh  and  Dublin  Philo- 
sophical 'M.OgSLzine  for  January,  1838.     It  so  happened,  that, 
in  the  conclusion  of  that  article.  Dr.  Bird  gave  me  credit  as 
the  first  inventor  of  what  he  at  first  supposed  was  the  novelty 
of  his  apparatus,  viz. :  the  automatic  circuit  breaker.    Find- 
ing, however,  that  the  precise  combination  which  I  claimed 
was  used  by  him  before  I  used  the  same,  I  amended  my 
claim,  making  it  much  broader  than  before,  striking  out  the 
word  compound  electro-magnet,  and  substituting  the  word 
electro-magnet,  and  also  claimed  the  automatic  circuit  break- 
er in  connection  with  a  helix  or  helices.    This  amendment 
the  examiner  accepted,  and  admitted  the  claim  to  be  good, 
bat  rejected  the  application  on  the  ground  of  abandonment. 
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I  have  not,  therefore,  in  this  application,  reiterated  the  orig- 
inal claim,  bnt  have  claimed  the  helix  or  helices  and  com- 
ponnd  electro-magnet  in  combination  with  an  automatic  cir- 
cuit breaker  in  which  the  length  of  vibration  of  the  circuit 
breaking  bar  is  regulated  bv  suitable  devices.  I  have  also 
claimed  the  combination  of  the  helix  or  helices  and  com- 
pound electro-magnet  with  a  circuit  breaker  in  which  the  re- 
tractile force  of  the  vibrating  or  circuit  breaking  bar  is  regu- 
lated. Both  of  these  features  are  original  with  myself,  and 
their  introduction  distinguishes  these  claims  from  the  orig- 
inal. The  introduction  of  these  and  other  claims  is  in  ac- 
cordance with  the  provisions  of  the  Act  of  Congress.'* 

The  defendant  is  a  corporation,  which  manufactures  and 
sells  telegraph  burglar  alarms,  in  which  a  circuit  breaker  acts 
automatically  to  make  and  break  the  circuit,  so  that,  by  the 
movement  of  an  armature  to  and  from  an  electro-magnet,  a 
bell  is  rapidly  struck  by  a  hammer.  The  plaintiffs'  specifica- 
tion, and  figs.  10  and  11  of  the  drawings,  show  an  arrange- 
ment whereby,  when  the  circuit  is  broken  and  the  magnet 
ceases  to  attract  the  armature,  the  armature  is  drawn  back  or 
retracted  to  make  the  circuit  again,  by  a  weight  attached  to 
an  arm,  and  adjustable  thereon.  Such  weight  overbalances 
the  weight  of  the  armature,  and  draws  it  away  from  the  mag- 
net when  the  circuit  is  broken.  The  adjustment  of  the  weight 
or  retractile  force  is  made  by  moving  the  weight  on  a  screw- 
thread  cut  on  the  arm.  In  the  defendant's  apparatus,  the  re- 
tractile force  which  acts  on  the  armature,  to  draw  it  away 
from  the  magnet,  is  a  spiral  spring,  the  tension  of  which 
spring  is  made  adjustable,  by  minute  adjustments,  which  can 
be  made  while  the  apparatus  is  working  and  without  stopping 
it.  The  weight  in  the  plaintiffs'  patent  has  the  same  extent 
of  adjustable  capacity.  The  defendant's  apparatus  has  tbe 
combination  of  an  electro-magnet,  an  armature,  and  an  adjust- 
able retractor.  It  also  has  a  set  screw,  against  which  the  ar- 
mature strikes  when  it  is  withdrawn  from  the  magnet  by  the 
retractile  force,  such  set  screw  being  adjustable  and  r^ulat- 
ing  the  length  of  the  vibration  of  the  armature.     It  is  quite 
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dear,  that  the  defendant's  apparatus  infringes  the  11th,  12th 
and  13th  claims  of  the  plaintiffs'  patent,  and  the  plaintiiis' 
expert  so  testifies. 

It  is  contended,  for  the  defendant,  that  the  11th  claim  is 
not  infringed  because  the  plaintiffs'  weight  and  the  defend- 
ant's spring  are  not  mechanical  equivalents.  In  the  place  in 
which  the  two  are  used,  and  in  view  of  the  service  they  per- 
form, it  is  manifest  that  they  are  mechanical  equivalents.  It 
is  also  contended,  that  the  object  of  making  the  spring  adjust- 
able is  to  ascertain,  by  using  the  adjustable  functions  of  the 
spring,  whether  the  apparatus  is  in  working  order  originally, 
and  that  then  the  spring  is  left  at  the  tension  fixed  upon. 
But,  the  defendant  makes  the  apparatus  adjustable  for  some 
purpose,  as  to  the  retractile  f orce^  and  such  adjustability  is 
confessedly  availed  of,  in  setting  the  apparatus  for  use  orig- 
inally. The  words  "  the  adjustment,"  in  the  11th  claim,  are 
to  be  read  as  meaning  the  mechanical  means  of  making  the 
adjustment. 

It  is  not  really  seriously  contended  that  the  12th  claim  is 
not  infringed. 

In  regard  to  the  13th  claim,  it  is  contended,  that,  in  the 
defendant's  apparatus,  the  set  screw  is  set  originally  at  a 
given  point,  to  determine  the  extent  of  the  vibration  of  the 
armature^,  and  is  not  afterwards  changed.  But,  the  apparatus 
is  made  with  a  set  screw  which  can  regulate  the  length  of 
vibration  of  the  armature,  and  it  is  used  for  that  purpose,  if 
used  only  once.  Moreover,  the  claim  is  to  the  set  screw,  or 
its  mechanical  equivalent,  so  arranged  as  to  be  capable  of 
making  such  regulation,  and  is  a  claim  to  the  mechanical 
means. 

The  Act  of  Congress  of  March  19th,  1868,  authorized  a 
renewal  of  the  application  made  by  Dr.  Page,  February  2d, 
1854,  to  the  Patent  OflSice,  for  a  patent,  "including  therewith 
his  circuit  breakers  described  by  him  prior  to  said  applica- 
tion." Such  application  shows  the  combination  of  a  self-act- 
ing electrotome,  that  is,  an  antomatic  circuit  breaker,  with  a 
compound  and  adjustable  electro-magnetic  core  and  a  helix. 
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The  expression,  "  circuit  breakers  described  by  him  prior  to 
said  application,"  is  to  be  understood  by  a  reference  to  the 
petition  to  Congress  on  which  the  Act  was  passed.  That 
petition  refers  to  an  apparatus  invented  by  Dr.  Page  in  1836, 
1837  and  1838,  and  states  that  a  distinguishlDg  feature  of  it 
was  an  automatic  or  self -operating  circuit  breaker,  and  that  it 
embraced  other  novel  features.  The  petition  refers  to  various 
publications,  some  of  which  were  descriptions  by  Dr.  Page  of 
circuit  breakers  invented  by  him.  Those  are  the  circuit 
breakers  intended  by  the  Act ;  and  the  word  ^'  circuit  break- 
ers "  there  includes  sach  appendages  or  added  instrumentali- 
ties, so  previously  described  by  Dr.  Page,  as  were  calculated 
to  make  the  circuit  breaker  more  eflScient  or  perfect. 

The  apparatus  which'  embraces  the  invention  covered  bj 
the  llth  claim  of  the  plaintiffs'  patent  is  the  one  shown 
by  fig.  10  of  the  drawings  of  the  patent.  That  identical 
drawing  is  found  on  page  258  of  volume  35  of  Silliman^s 
Journal,  published  January  12th,  1839,  in  an  article  by  Dr. 
Page,  commencing  on  page  252.  Tliere  is,  in  the  text,  on 
pages  258  and  259,  a  description  of  the  manner  in  which  the 
retractile  force  of  the  automatic  circuit  breaker  is  adjusted, 
with  references  to  the  drawing  and  to  the  letters  on  it,  whi<^ 
description  is  substantially  the  same  as  the  description,  in  the 
plaintiffs'  patent,  of  what  is  shown  by  figure  10  of  the  draw- 
ings of  the  patent.  The  same  description  and  drawing  set 
forth  and  show  the  combination  covered  by  the  12th  daim  of 
the  plaintiffs'  patent,  as  it  is  described  in  that  patent. 

Figure  1  of  the  drawings  of  the  application  of  Febmarj 
2d,  1854,  was,  undoubtedly,  the  same  as  figure  9  of  the  draw- 
ings of  the  patent.  Such  application  describes,  by  references 
to  letters  which  must  have  been  on  such  figure  1,  the  same 
apparatus,  and  by  substantially  the  same  description,  which 
is  described  in  the  patent  by  references  to  letters  on  figure  9 
of  the  drawings  of  that  patent.  The  13th  claim  claims  the 
regulation  of  the  length  of  vibration  of  the  armature  of  an 
electro-magnet  by  a  set  screw  or  its  mechanical  equivalent 
for  that  purpose.     The  specification  of  the  re-issue  says,  that 
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the  set  screw  in  figure  9  regulates  the  proximity  of  the  arma- 
tnre  to  the  magnet.  It  does  so.  As  the  set  screw  is  turned, 
so  as  to  press  down  farther  the  spring  which  carries  the  arma- 
tnre,  the  armature  is  brought  nearer  to  the  magnet.  Thus  its 
proximity  to  the  magnet  is  regulated.  Such  proximity  is  a 
different  thing  from  the  tension  of  the  spring,  and  a  different 
thing  from  the  rapidity  of  the  vibrations  of  the  spring.  Noth- 
ing is  claimed,  in  the  13th  claim,  as  to  regulating  such  tension 
or  such  rapidity.  It  is  such  tension  and  such  rapidity  which 
are  stated  in  the  specification  to  be  regulated  only  to  some 
extent  by  the  set  screw,'so  that  the  regulation  of  them  is  im- 
perfect.  When  the  proximity  of  the  armature  to  the  magnet 
is  regulated,  its  length  of  vibration  is  regulated,  although  the 
eonsequence  of  pressing  down  the  spring  and  bringing  the 
armature  nearer  to  the  magnet  is,  that  the  attractive  force  of 
the  magnet  on  the  armature  increases  more  rapidly,  as  the  dis- 
tance between  them  is  lessened,  than  the  force  of  the  spring 
increases,  and  thus  the  same  relation  is  not  maintained  be- 
tween the  tension  or  force  of  the  spring  and  the  attractive 
force  of  the  magnet  on  the  armature  which  the  spring  carries, 
as  the  spring  and  the  armature  are  brought  down  by  the  set 
screw.  So,  the  regulation  of  the  rapidity  of  vibration  of  the 
spring  and  armature  is  imperfect.  But,  the  length  of  vibra- 
tion of  the  armature,  or  the  distance  from  the  magnet  to 
which  the  spring  can  carry  the  armature,  is  regulated ;  and 
that  is  all  that  the  claim  deals  with.  The  description  in  the 
application  of  February  2d,  1854,  says,  that  the  set  screw  ad- 
justs the  spring,  against  which  it  bears,  and  that  the  armature 
is  attached  to  the  end  of  the  spring.  Of  course,  it  follows, 
from  the  construction,  that,  if  the  set  screw  is  turned,  so  as 
to  carry  the  spring  down,  the  armature  will  be  brought  nearer 
to  the  magnet,  although  the  description  does  not  state  that 
eondnsion.  It  does  state  that  the  rapidity  of  the  vibration  of 
the  armature  depends  on  the  strength  of  the  magnet  and  the 
adjustment  of  the  spring  by  the  set  screw.  On  page  356  of 
an  article  by  Dr.  Page  in  Silliman's  Journal,  volume  32,  pub- 
lished in  July,  1837,  is  a  description  and  drawing  of  an  anto- 
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matic  circuit  breaker,  in  which  there  is  a  metallic  wire  yibrat- 
iDg  between  the  poles  of  a  horse-shoe  magnet,  with  a  thumb 
screw  for  regulating  the  vibrations  of  the  bar,  they  being 
made  more  rapid  by  bringing  down  the  thumb  screw  on  the 
bar.  This,  of  coarse,  regulates  the  length  of  vibration  of  the 
bar,  as  well  as  the  rapidity  of  the  vibrations.  This  apparstoft 
is  referred  to  in  the  specification  of  the  plaintifiEs'  re-issue,  as 
described  in  Silliman's  Journal,  volume  32,  pages  355  to  358^ 
and  as  "  consisting  of  a  very  small  electro  magnetic  bar,  vibrat- 
ing between  the  arms  of  a  permanent  magnet,  the  magnet 
changing  its  poles  at  each  vibration,  the  length  of  vibration 
of  the  bar  being  regulated  by  a  set  screw,"  and  as  being  ^a 
vibrating  automatic  circuit  breaker." 

There  is  no  doubt  that  what  is  covered  by  the  13th  dainu 
as  described  in  the  specification  and  shown  by  fig.  9,  can  take 
date  from  February  2d,  1854,  because  described  in  the  appli- 
cation of  that  date.  But  it  cannot  take  date  from  the  date  of 
the  publication  in  volume  32  of  Silliman's  Journal,  pages  355 
to  358.  The  specification  of  the  re-issue  draws,  on  its  face,  & 
clear  distinction  between  an  electro-magnetic  bar  vibrating 
between  the  arms  of  a  permanent  magnet,  which  changes  ita 
poles  at  each  vibration,  and  a  vibrating  armature  of  soft  iron, 
attracted  towards  the  poles  of  an  electro-magnet,  when  such 
magnet  is  charged,  no  diange  of  poles  being  necessary  to  effect 
the  motion  of  the  armature,  and  its  weight  causing  it  to  fall 
away  from  the  magnet  when  the  circuit  is  broken.  The 
former  is  the  arrangement  in  volume  32  of  Silliman's  Jour- 
nal, and  the  latter  is  that  of  figure  8  of  the  patent  dravdngs. 
The  specification  states,  that  into  the  arrangement  shown  by 
figure  8  an  adjusting  or  set  screw  may  be  introduced,  to  reg- 
ulate the  extent  of  the  vibrations  of  the  armature,  after  the 
manner  of  the  set  screw  in  the  arrangement  in  volume  32  of 
Silliman's  Journal.  The  same  distinction  is  drawn  in  the 
specification,  in  reference  to  the  vibrating  armature  shown  in 
figure  9  of  the  patent  drawings,  which  is  an  armature  vi> 
brating  to  and  from  an  electro-magnet,  and  carried  at  one  end 
of  a  horizontal  spring,  the  magnet,  when  charged,  drawing 
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the  armature  down  and  the  spring  carrying  it  up  and  away 
from  the  magnet,  when  the  circuit  is  broken.  Then,  after 
thns  describing  the  vibrating  automatic  circuit  breaker,  with 
the  electro-magnetic  bar,  the  permanent  magnet,  and  the  regu- 
lating set  screw,  and  two  forms  of  vibrating  armature,  such 
vibrating  armature  vibrating  to  and  from  an  electro-magnet, 
temporarily  charged  and  then  losing  its  power  of  attraction, 
on  the  breaking  of  the  circuit,  the  13th  claim  limits  itself 
studiously  to  adjusting  or  regulating  the  length  of  vibration 
of  the  armature  of  an  electro-magnet.  It  discards  all  claim 
to  adjusting  or  regulating  the  length  of  vibration  of  the  bar 
in  the  circuit  breaker  which  has  a  permanent  magnet.  The 
specification  plainly  says,  that  an  electro-magnetic  bar  vibrat- 
ing between  the  arms  of  a  permanent  magnet  is  not  a  vi- 
brating armature,  because  it  says  that  a  vibrating  armature  is 
preferable  to  an  electro  magnetic  bar  vibrating  between  the 
arms  of  a  permanent  magnet,  for  the  reason  it  assigns,  that, 
when  the  permanent  magnet  is  used,  with  the  electro-magnetic 
bar,  such  magnet  changes  its  poles  at  each  vibration,  while 
with  the  electro-magnet  and  the  vibrating  armature  no  such 
change  of  poles  occurs,  the  motion  pf  the  vibrating  armature 
being  effected  by  merely  intercepting  the  galvanic  current  at 
suitable  intervals.  It  is  apparent,  therefore,  that  the  patent 
itself  makes  the  adjusting  or  regulating  the  length  of  vibra- 
tion of  the  armature  of  an  electro-magnet  by  means  of  a 
set  screw,  as  set  forth  in  the  specification,  a  different  inven- 
tion from  the  adjusting  or  regulating  by  a  set  screw  the 
length  of  vibration  of  an  electro-magnetic  bar  vibrating  be- 
tween the  arms  of  a  permanent  magnet.  Hence,  the  date  of 
the  description  of  the  latter  invention  cannot  be  taken  as  the 
date  of  the  description  of  the  former  invention.  The  matter 
of  the  13th  daim  is  patentable  under  the  Act  of  March  19th, 
1868,  because  it  was  described  in  the  application  of  February 
2d,  1854,  and  not  because  it  was  described  by  Dr.  Page,  in 
connection  with  a  circuit  breaker  of  his,  prior  to  said  applica- 
tion. It  is  not  shown  to  have  been  described  by  him  prior  to 
said  application. 
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The  novelty  of  the  inyention  covered  by  the  11th  claim,  is 
attacked.  A  publication  in  volnme  1,  page  634,  of  ^'  Scien- 
tific Memoirs,"  in  1837,  in  London,  edited  by  Bichard  Taylor, 
in  regard  to  an  apparatus  of  Dr.  Schulthess,  is  adduced ;  also, 
a  publication  in  volume  6,  page  26,  of  the  ^^  Beport  of  the 
seventh  meeting  of  the  British  Association  for  the  Advance- 
ment of  Science,"  in  1838,  in  London,  in  regard  to  an  appa- 
ratus of  the  Beverend  J.  W.  MaGtiuley.  The  same  two  pub- 
lications are  adduced  against  the  novelty  of  the  invention 
covered  by  the  12th  claim.  The  defendant  has  failed  to 
establish  by  them  the  defence  of  want  of  novelty  in  the  11th 
and  12th  claims.  In  the  Schulthess  apparatus  there  is  no  ad- 
justment of  the  retractile  force  of  an  automatic  circuit  breaker, 
of  any  practical  utility,  none  by  minute  increments  and  de- 
crements, as  in  the  plaintiffs'  and  the  defendant's  apparatuses, 
and  the  description  gives  no  evidence  of  any  design  to  re- 
late the  retractile  force  so  as  to  accommodate  it  to  varying 
currents  of  electricity.  The  description  of  the  MaOauley  ap- 
paratus is  not  so  full  and  expUcit  as  to  entitle  it  to  be  consid- 
ered as  a  description  anticipating  either  the  11th  or  the  13th 
claim.  At  page  632  o^  the  same  book,  above-mentioned, 
which  contains  the  description  of  the  Schulthess  apparatus, 
is  a  description  of  an  apparatus  of  Professor  Botto,  whidi  ifl 
adduced  to  affect  the  novelty  of  claims  11  and  12.  Little 
need  be  said  about  it.  The  description  is  too  vague  and  un- 
certain to  entitle  it  to  any  weight.  The  defendant's  expert, 
Mr.  Benwick,  makes  no  allusion  to  it. 

The  MaGanley  description  is  adduced  against  the  13th 
claim,  but  it  is  not  sufficiently  explicit. 

There  is  nothing  to  affect  the  novelty  of  the  11th,  18th 
or  13th  claim,  in  any  of  the  prior  publications  introduced  in 
evidence. 

The  Morse  model,  with  its  placard,  proves  nothing  of 
itself,  and  there  is  not  a  particle  of  legal  evidence  as  to  when 
it  was  made  or  by  whom. 

The  answer  of  Dr.  Page  to  the  9th  interrogatory  to  him 
in  the  suit  of  French  v.  Bogers,  is  of  no  force.    It  relates 
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solely  to  certain  adaptations,  made  by  Professor  Morse,  to  a 
long  or  main  circuit,  for  telegraphing  purposes.  Such  is  the 
purport  of  all  the  interrogatories. 

It  is  contended,  for  the  defendant,  that  the  Act  of  March 
19th,  1868,  is  unconstitutional  and  void.  One  ground  urged 
is,  that,  as  Dr.  Page  was,  by  §  2  of  the  Act  of  July  4th, 
1836,  (5  U.  S.  Stat,  at  Large^  118,)  disqualified,  while  an  em- 
ployee in  the  Patent  O^ce,  from  acquiring  an  interest  in  a 
patent,  he  necessarily,  as  a  consideration  for  becoming  such 
employee,  dedicated  to  the  public,  on  becoming  such  em- 
ployee, all  inyentions  which  he  had  previously  made,  and 
could  not,  afterwards,  reclaim  them.  The  soundness  of  this 
proposition  cannot  be  admitted.  The  second  section  of  the 
Act  of  1836  does  not  declare  that  a  person  taking  employ- 
ment in  the  Patent  Office  shall  be  held  to  have  forfeited,  or 
dedicated  to  the  public  thereby,  any  invention  before  made 
by  him.  It  simply  prevents  him  from  acquiring  an  interest  in 
a  patent  while  he  remains  such  employee.  But,  as  soon  as  his 
employment  ceases,  he  is  in  the  same  position,  so  far  as  any 
effect  of  the  mere  fact  of  his  having  been  in  such  employ- 
ment is  concerned,  as  if  he  had  never  been  in  such  employ- 
ment. 

It  is  contended,  that  the  Act  of  March  19th,  1868,  declares 
only  that  the  patent  to  be  granted  "  shall  be  valid  notwith- 
standing said  Page's  invention  may  have  been  described  or  in 
use  prior  ^'  to  his  application  of  February,  1854,  and  does  not 
declare  that  it  shall  be  valid  although  Dr.  Page  might  have, 
before  said  application,  abandoned  his  inventions  to  the 
public,  and  that,  if  it  did  so  declare,  it  would  be  void.  It  is 
urged,  that  Dr.  Page,  by  withdrawing  his  application  of  Feb- 
ruary, 1854,  abandoned  his  invention  to  the  public.  A  con- 
sideration of  all  the  language  of  the  Act,  taken  together, 
shows  that  Congress  intended  to  say,  and  said,  that  Dr.  Page 
should  have  a  patent  which  should  be  valid,  if  he  was  the  first 
inventor  of  the  inventions  in  question,  notwithstanding  all 
that  had  taken  place  in  regard  to  the  prior  description  by  Dr. 
Page  of  the  inventions,  and  in  regard  to  their  use  prior  to  his 
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former  application,  and  in  regard  to  snch  former  application. 
The  fact  of  the  withdrawal  of  the  application  was  necessarily 
known,  ae  it  was  a  public  record.  That  application  had  been 
rejected  solely  on  the  ground  of  the  nse  by  the  public  of  the 
invention,  with  his  presumed  consent.  Ho  other  form  of 
abandonment  was  alleged,  and  none  other  is  now  alleged,  ex- 
cept the  withdrawal  of  the  first  application.  Congress  has  & 
right  to  secure  to  an  inventor  the  exdusive  right  to  his  inven- 
tion for  a  limited  time.  It  has  no  right  to  deprive  any  person 
of  his  property  without  due  process  of  law.  In  the  Act  in 
question  it  is  provided,  that  "  any  person  in  possession  of  said 
apparatus,  prior  to  the  date  of  said  patent,  shaU  possess  the 
right  to  use,  and  vend  to  others  to  use,  the  said  specific  appa- 
ratus in  his  possession,  without  liability  to  the  inventor,  pat- 
entee, or  any  other  person  interested  in  said  invention  or 
patent,  therefor."  So  far  as  Dr.  Page's  right  to  obtain  a 
patent  was  affected  by  his  presumed  consent  to  the  pnbhc  nse 
of  his  inventions,  or  by  his  withdrawal  of  his  first  applica- 
tion. Congress  had  full  power,  if  he  was  the  first  inventor  of 
those  inventions,  to  exercise  its  sovereign  power  of  waiving 
any  obstacle  arising  from  such  consent  or  f ro^  such  with- 
drawal, by  exempting  Dr.  Page  from  the  operation  of  the 
general  statutory  rule.  But,  neither  such  consent  nor  snch 
withdrawal  operates  to  vest  in  any  one  a  right,  as  against  the 
patent  finally  granted  to  Dr.  Page,  to  use  his  inventions  after 
the  granting  of  such  patent,  except  to  the  extent  covered  bj 
the  proviso  in  the  special  Act.  Neither  such  consent  nor 
such  withdrawal  vested  in  the  general  public,  including  the 
defendant  in  this  suit,  any  right,  which  amounted  to  a  right 
of  property,  in  the  sense  of  the  5th  Amendment  to  the  Con- 
stitution of  the  United  States,  unless  there  was,  in  a  particu- 
lar case,  a  reduction  of  the  inventions  to  use  and  practice,  by 
their  embodiment  in  some  apparatus,  prior  to  the  granting  of 
the  patent.  Then  the  apparatus  had  become  property.  Bnt, 
the  inchoate  right  to  make  an  apparatus  embodying  the  in- 
ventions, such  right  being  unexercised  before  the  granting  of 
the  patent,  was  not  property,  in  such  a  sense  as  to  make  it 
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possible  to  hold,  that  to  forbid  the  use,  after  the  granting  of 
the  patent,  of  an  apparatus  made  after  the  granting  of  the 
patent,  is  to  deprive  its  owner  of  property  which  was  in  ex- 
istence when  the  patent  was  granted.  The  proviso  in  the 
special  Act  fully  protects  and  preserves  all  that  was  property 
when  the  patent  was  granted.  The  defendant  does  not  pre- 
sent any  case  within  the  proviso,  nor  any  case,  except  that  of 
a  right  claimed,  which  any  other  one  of  the  general  public 
might  equally  have  claimed  at  the  time  the  patent  was 
granted. 

The  application  to  be  made  under  the  special  Act  was 
subject  to  the  same  rules  as  other  applications,  and  the  same 
right  to  a  re-issue  existed  as  in  the  case  of  other  patents. 

All  the  considerations  urged  against  the  validity  of  the 
patent  and  the  right  of  the  plaintiffs  to  recover  in  this  suit 
have  been  examined,  although  some  of  them  may  not  have 
been  particularly  alluded  to  in  the  foregoing  decision.  The 
result  is,  that  there  must  be  the  usual  decree  for  the 
plaintiffs. 

Edward  If,  Dickerson  and  Edward  N.  Diokerson^  Jr.^ 
for  the  plaintiffs. 

EvereU  P.  Wheeler  and  CJiarles  T.  Polhamus,  for  the 
defendant 
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The  Union  Paoifio  Kailboad  Company 

vs. 

Henry  S.  MoComb.    In  Equity. 

A  gait  brought  by  a  corporation  created  by  an  Act  of  Congreaa  is  a  aidt  aris- 
ing under  the  lawB  of  the  United  States,  and,  as  such,  is  remoyable  into  Mm 
Court,  under  §  2  of  the  Act  of  March  8d,  1676,  (18  U,  &  StoL  at  Laryt,  470.) 

(Bef  oreBLATOHTORD,  J.,  Southern  District  of  New  York,  Febmary  21st,  1880.) 

Blatohford,  J.  This  is  a  suit  commenced  in  the  Su- 
preme Court  of  New  York,  and  removed  into  this  Conrt  by 
the  defendant.  The  plaintiff  now  moves  to  remand  it  to  the 
State  Court.  The  complaint  in  the  suit,  put  in  in  the  State 
Court,  alleges  that  the  plaintiff  is  a  corporation  created  by  sd 
Act  of  Congress.  The  suit  is  brought  for  an  accounting  for 
certain  moneys  and  securities  alleged  to  belong  to  the  plaint- 
iff, and  to  have  been  fraudulently  received  and  converted  by 
the  defendant,  and  for  the  cancellation  of  a  note  allied  to 
have  been  wrongfully  issued  and  to  have  been  frauduleDtly 
obtained  from  certain  officers  of  the  plaintiff  by  the  defend- 
ant and  others.  The  petition  for  removal  states  that  the 
plaintiff  is  a  corporation  created  by  an  Act  of  Congress  and 
that  the  suit  and  the  matters  in  dispute  therein  arise  under 
the  laws  of  the  United  States.  The  ground  on  which  the 
motion  to  remand  is  based  is,  that  the  matters  in  dispute  in 
the  suit  "  in  no  wise  concern,  or  are  involved  in,  or  are  con- 
trolled by,  any  of  the  laws  of  the  United  States,  except  in  so 
far  as  the  same  may  be  concerned  by  the  &ct"  that  the 
plaintiff  was  incorporated  by  an  Act  of  Congress. 

The  2d  section  of  the  Act  of  March,  8d,  1875,  (18  U.  & 
Stat,  at  Large  J  ^70,)  provides  for  the  removal  of  a  suit '' aris- 
ing under  the  Constitution  or  laws  of  the  United  States,"  by 
either  party  to  such  suit.     This  enactment  is  warranted  by 
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the  provision  of  section  2  of  article  3  of  the  Constitution  of 
the  United  States,  that  the  judicial  power  of  the  United 
States  ^^  shall  extend  to  all  cases,  in  law  and  equity,  arising 
under  this  Constitution,  the  laws  of  the  United  States,"  &c. 
Under  the  principles  laid  down  in  the  decision  in  Oshom  t. 
Bank  of  the  UfUted  StaUs,  (9  Wheatan,  738,  819,)  it  must  be 
r^arded  as  settled,  that  a  suit  by  a  corporation  created  by  the 
United  States  is  a  suit  arising  under  the  laws  of  the  United 
States. 

The  allegations  of  the  petition,  above  recited,  are  suflScient 
to  show  that  the  suit  arises  under  a  law  of  the  United  States. 
The  case  is  not  like  that  of  Oold  Washing  Co.  y.  Keyes^  (6 
OUOj  199.)  In  that  case,  the  corporation  was  not  one  created 
by  an  Act  of  Congress,  and  the  petition  for  removal,  which 
was  made  by  the  corporation  and  others,  did  not  state  facta 
suflScient  to  show  that  the  case,  which  was  a  suit  against  the 
corporation  and  others,  arose  under  the  laws  of  the  United 
States.  In  the  present  suit,  the  mere  allegation  that  the 
plaintifi  is  a  corporation  created  by  Act  of  Congress  shows 
that  the  suit  is  one  arising  under  the  laws  of  the  United 
States. 

The  motion  to  remand  the  suit  is  denied. 

JSmoUj  Hammond  dk  Kidder y  for  the  plaintiff. 
JFraneis  JV.  Bangsy  for  the  defendant 
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John  B.  Slawsok 


w. 

The  Grand  Street,  Pbospeot  Park   and   Flatbush  Eaqt 
BOAD  Company.     In  Equitt. 

The  second  claim  of  re-issued  letters  patent  Na  4,240,  granted  to  John  B.  Slaw- 
80D,  January  24th,  1871,  for  an  improTement  in  &re  boxes,  and  extended  for 
seyen  years  from  July  28th,  1871,  (the  original  patent  having  been  granted  to 
eaid  Slawson,  July  28th,  1857,  and  re-issned  January  24th,  1871,) namely:  "  1 
A  fare  box,  haying  two  compartments,  into  one  of  which  the  £are  ia  first  de- 
posited, and  temporarily  arrested,  previously  to  its  being  deposited  in  the 
other,  when  the  former  is  provided  with  openings  covered  or  protected  bj 
transparent  mediums  or  devices,  so  arranged  that  the  passenger  can  see 
through  one,  and  the  driver  or  conductor  through  the  other,  in  the  manner 
substantially  as  and  for  the  purpose  set  forth,"  contains  no  patentabb  combi- 
nation and  no  invention. 

The  claim  of  letters  patent  No.  121,920,  granted  to  Elijah  C  Middleton,  as- 
signee of  James  F.  Winchell,  December  12th,  1871,  for  an  improvement  ia 
fare  boxes,  namely :  **  Lighting  the  interior  of  a  fare  box  at  nighty  by  light 
obtained  from  the  head-light  of  the  car,  thrown  by  the  reflector,  I,  throogfa 
an  opening,  H,  in  the  head  lamp  box,  into  the  chamber  for  the  temporary  de- 
tention of  the  fare  for  inspection,  substantially  in  the  manner  and  for  the  pur- 
pose set  forth,"  does  not  involve  any  invenfdon. 

(Before  Bbnxoiot,  J.,  Eastern  District  of  New  Tork,  February  26th,  1880.) 

Benedict,  J.  This  is  a  suit  in  equity,  brought  to  recover 
damages  by  reason  of  an  alleged  infringement  by  the  defend- 
ant of  two  certain  patents,  owned  by  the  plaintiff.  One  of 
these  patents  was  issued  to  the  plaintiff,  July  38th,  1857,  for 
an  improvement  in  fare  boxes.  It  was  re-issued  May  4th, 
1858,  again  re-issued  January  24th,  1871,  and  is  now  known 
as  re-issue  Ko.  4,240,  and  was  extended  for  the  term  of  seven 
years  from  the  28th  day  of  July,  1871.  The  other  patent 
sued  on  is  also  for  an  improvement  in  fare  boxes,  granted  to 
Elijah  C.  Middleton,  assignee  of  James  F.  Winchell,  Decem- 
ber 12tb,  1871  numbered  121,920,  and,  on  the  17th  of  April, 
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1873,  assigned  to  the  plaintiff.  The  defendant  denies  the  in- 
fringement and  also  disputes  the  validity  of  the  patents  sned 
on. 

The  qnestions  raised  in  respect  to  the  Slawson  patent,  No. 
4,240,  will  first  be  considered.  The  patent  contains  two 
claims,  in  the  following  language:  "  1.  A  fare  box,  composed 
of  two  compartments,  so  combined,  that  the  fare,  on  being 
deposited  through  an  opening  in  one  of  them  by  the  passen- 
ger, without  the  intervention  of  the  driver  or  conductor,  shall  be 
temporarily  arrested  therein  for  examination  and  inspection  by 
the  driver  or  conductor,  through  an  opening  therein  covered  by 
a  transparent  medium,  and  then,  when  approved  of,  transferred 
directly  to  the  second  or  general  receiving  compartment, 
which,  as  well  as  the  first,  is  made  inaccessible,  except  by  vio- 
lence, to  the  driver  or  other  unauthorized  person,  for  the  pur- 
pose set  forth.  2.  A  fare  box,  having  two  compartments, 
into  one  of  which  the  f ure  is  first  deposited,  and  temporarily 
arrested,  previously  to  its  being  deposited  in  the  other,  when 
the  former  is  provided  with  openings  covered  or  protected  by 
transparent  mediums  or  devices,  so  arranged  that  the  passen- 
ger can  see  through  one  and  the  driver  or  conductor  through 
the  other,  in  the  manner  substantially  as  and  for  the  purposes 
set  forth."  Subsequent  to  the  extension  of  this  patent,  and 
on  September  6th,  1 877,  the  patentee  filed  a  disclaimer,  in 
which  he  sets  forth,  that,  through  inadvertence,  accident  or  mis- 
take, the  specification  or  claims  of  the  said  letters  patent  are 
too  broad,  including  that  of  which  the  said  patentee  was  not 
the  first  inventor,  and  thereupon  he  enters  his  disclaimer  to 
that  part  of  the  claims  in  said  specification  which  consti. 
tutes  the  first  of  the  claims  above  set  forth.  The  effect  of 
this  disclaimer  was  to  limit  the  invention  to  a  fare  box  com- 
posed of  two  compartments,  when  the  compartment  into 
which  the  fare  is  first  deposited  is  provided  with  two  win- 
dows so  arranged  that  the  passengers  can  see  through  one  and 
the  car  driver  through  the  other. 

It  will  be  observed,  that  no  claim  is  made  to  any  particu- 
lar device  by  which  the  fare,  when  deposited,  is  temporarily 
Vol.  XVIL— 88 
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arrested  before  paseing  into  the  lower  compartment,  nor  to 
any  form  of  opening  in  the  box,  nor  to  any  particular  locality 
for  the  windows,  provided  only  they  are  so  arranged,  that  the 
passengers  can  see  throngh  one  and  the  driver  through  the 
.other.  It  must  also  be  observed^  that  the  first  claim  described  a 
iare  box  similar  in  all  its  respects  to  the  fare  box  described  in 
^the  second  claim,  with  the  single  exception,  that  it  contained 
but  one  window,  so  arranged  that  the  driver  could  see  throngh 
it.  And  such  a  fare  box,  the  disclaimer  asserts,  was  known 
prior  to  the  plaintifPs  invention.  It  is  apparent,  therefore, 
that  the  only  novelty  in  the  plaintiff's  invention,  as  it  now 
stands  Klescribed  in  his  patent,  consists  in  the  additional 
window,  so  arranged  that  a  passenger,  by  looking  through  it, 
can  see  the  fare  deposited  by  him.  The  question,  therefore, 
at  (Onee  arises,  whether  the  addition  of  such  a  window  to  a 
known  style  ^f  fare  box  having  a  window  arranged  so  that 
the  driver  can  see  the  fare  when  deposited  by  the  passenger, 
constitutes  an  invention,  within  the  meaning  of  the  patent 
laws. 

The  view  taken  in  behalf  of  the  plaintiff  is,  that  the  claim 
is  for  a  combination  consisting  of  certain  old  elements  and 
one  new  element,  namely,  the  additional  window.  But,  no 
new  result  is  accomplished  by  the  introduction  of  the  addi- 
.tional  window  in  the  fare  box.  The  fare  is  deposited  as  be- 
fore, and  reaches  its  final  destination  in  precisely  the  same 
way  as  before,  without  acceleration,  detention  or  deviation. 
The  only  distinction  between  the  old  and  the  new  box  is, 
that,  in  the  old  box,  the  fare,  in  its  passage  from  the  passen- 
ger to  the  lower  compartment  of  the  box,  passes  by  one  win- 
dow, while  in  the  plaintiff's  box  it  passes  by  two  windows. 
This  distinction  does  not  constitute  a  difference  in  the  result 
The  additional  window,  it  is  true,  permits  the  transmission 
of  light  through  a  part  of  the  box  where  before  it  could  not 
pass.  But,  it  accomplishes  this  result  without  aid  from  any 
other  part  of  the  machine,  and,  in  so  doing,  it  in  no  way 
modifies  the  operation  of  any  of  the  other  parts.  There  is, 
in  fact,  no  joint  operation,  and  the  case  is  one  of  simple  ag- 
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gregation,  not  combination.  Furthermore,  all  that  the  plaint- 
iff did  was  to  duplicate  one  of  the  features  of  the  machine. 
Some  convenience  doubtless  resulted  from  this  duplication, 
but,  the  effect  produced  by  the  additional  window  was  the 
same  in  kind  as  that  produced  by  the  existing  window,  and 
accomplished  in  the  same  way.  There  was  no  patentable 
matter  in  the  discovery  that  it  would  be  more  convenient  to 
have  light  transmitted  through  the  box  in  another  place,  and 
I  am  unable  to  see  that  any  invention  was  required  to  accom- 
plish that  result  by  adding  another  window. 

In  order  to  constitute  a  patentable  combination,  the  result 
most  be  some  effect  different  from  the  effect  of  the  separate 
parts,  and  produced  by  the  combined  forces.  A  new  result 
must  arise  from  the  union  of  the  elements  of  the  combina- 
tion, and  not  simply  from  the  separate  action  of  each  ele- 
ment. So  the  law  has  been  declared  in  numerous  cases,  and 
no  different  rule  is  contended  for  in  this  case.  The  diflBculty 
in  this  case,  as  in  most  cases  of  this  description,  is  not  in  regard 
to  the  rule  of  law,  but  in  applying  the  rule,  with  proper  dis- 
crimination, to  the  facts  of  the  particular  case.  It  is  not^ 
therefore,  to  be  .expected,  in  controversies  of  this  character, 
that  any  prior  adjudged  case  can  be  found  so  similar  in  its 
facts  as  to  furnish  a  direct  authority,  one  way  or  the  other. 
But,  in  this  instance,  there  is  one  prior  adjudged  case,  so  very 
similar  to  the  one  in  hand,  that  it  may  very  well  be  said  to 
compel  the  conclusion  that  this  patent  is  void.  I  refer  to  the 
case  of  EaUes  v.  Van  WormeVy  (20  WaU.,  853.)  That  was 
the  case  of  a  base  burning  stove  having  two  chambers,  in 
one  of  which  the  coal  is  first  placed,  and  whence  it  descends 
to  the  other  and  is  there  consumed.  One  claim  of  the  patent 
was  for  the  construction  of  an  "  illumination  window  "  in  one 
of  the  chambers,  in  combination  with  certain  other  desig- 
nated parts  of  the  stove.  The  ^^  illimiination  window  "  was 
an  opening  in  the  stove,  covered  with  mica.  The  other  parts 
of  the  stove  were  already  known  in  combination,  and  the 
Court  says :  "  It  is  impossible  to  regard  the  mere  addition  of 
such  openings  to  a  stove  containing  the  improvements  de- 
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scribed  in  the  re-is8ued  patent,  as  the  formation  of  a  new  com- 
bination. It  is  not  invention."  In  that  case,  the  rest  of  the 
stove  was  old,  as,  here,  the  rest  of  the  fare  box  is  conceded  by 
the  disclaimer  to  be  old.  In  that  case,  as  here,  the  additional 
element  was  an  opening  covered  by  a  transparent  medium.  In 
that  case,  the  object  of  the  opening  was  to  enable  the  coal 
which  passed  from  the  npper  to  the  lower  compartment  of 
the  stove  to  be  seen  through  the  opening.  In  this  case,  the 
object  of  the  opening  is  to  enable  the  fares  which  pass  from 
the  upper  to  the  lower  compartment  of  the  fare  box  to  be 
seen  through  the  opening.  There,  such  openings  were  a  well- 
known  device  applied  to  stoves.  Here,  a  similar  opening  is 
employed  for  the  same  purpose,  in  the  fare  box  admitted  to 
be  old.  In  this  case,  therefore,  as  in  that,  it  must  be  said, 
that  it  is  impossible  to  regard  the  mere  addition  of  such  an 
opening  to  a  fare  box,  conceded  to  be  old,  as  the  formation  of 
a  new  patentable  combination.    It  is  not  invention. 

There  remains  to  consider  the  second  patent  upon  which 
the  plaintiff  relies  in  his  bill.  This  patent  was  issued  to 
Elijah  C.  Middleton,  assignee  of  James  F.  Winchell,  Decem- 
ber 12th,  1871,  and  is  also  a  patent  for  an  improvement  in 
fare  boxes.  The  specification  states,  that  "  the  improvement 
relates  to  the  mode  of  illuminating  the  interior  of  a  fare  box, 
in  street  railway  cars  or  other  vehicles,  when  used  during  the 
night,  and  it  consists  in  the  construction  of  the  fare  box  with 
suitable  openings  and  reflectors,  arranged  and  adapted  to  re- 
ceive light  from  the  ordinary  head  lamp,  placed  above  the 
fare  box."  The  claim  is  as  follows :  "What  I  claim  and  de- 
sire to  secure  by  letters  patent  is  lighting  the  interior  of  a 
fare  box  at  night,  by  light  obtained  from  the  head  lamp 
of  the  car,  thrown  by  the  reflector,  I,  through  an  opening,  H, 
in  the  head  lamp  box,  into  the  chamber  for  the  temporary 
detention  of  the  fare  for  inspection,  substantially  in  the  man- 
ner and  for  the  purpose  set  forth."  The  contention  on  the 
part  of  the  plaintiff  is,  that  this  is  a  claim  for  a  combination 
of  certain  old  elements,  viz.,  (1)  a  fare  box  with  an  opening  at 
the  top,  covered  by  glass  or  other  transparent  substanoe ;  (S) 
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the  head  lamp  of  a  car ;  (3)  a  reflector,  in  such  a  manner  that 
a  part  of  the  light  from  the  head  lamp  shall  be  reflected  upon 
the  platform  of  the  fare  box.  Assuming  the  claim  to  be  for 
a  combination,  the  only  novelty  pretended  consists  in  the  ar- 
ranging the  fare  box,  lamp,  and  reflector  in  such  a  manner 
that  light  from  the  lamp  will  be  thrown  into  the  fare  box. 
No  invention  was  required  to  so  arrange  these  parts.  It 
would  not  fail  to  be  accomplished  by  any  person  of  ordinary 
intelligence  and  experience,  who  should  attempt  it.  This 
patent,  therefore,  must  be  held  to  be  void. 

The  result  is,  that  the  bill  is  dismissed,  with  costs. 


Oeorge  Oifford^  for  the  plaintiff. 
P.  S.  Orookej  iot  the  defendant. 


In  the  Mattbb  of  the  Petition  of  Charles  H.  "Woodbury. 

It  18  proper  for  the  clerk  of  this  Court,  instead  of  oertifying  the  resnlt  of  a 
search  for  liens  on  the  ori^al  requisition  delivered  to  him,  to  file  such  req- 
uisition and  give  a  certificate  of  the  result  of  the  search  on  another  paper. 

A  charge  of  10  cents  for  filing  such  reqaisition  is  proper. 

A  charge  of  15  cents  for  each  person  against  whom  a  search  is  required  to  be 
made  is  proper,  as  a  compensation  for  making  the  search,  and  for  the  act  of 
fldgning  the  certificate  and  certifying  the  result. 

A  compensation  of  16  cents  per  folio  for  making  the  certificate  is  proper. 

No  charge  for  affixing  the  seal  of  the  Court  to  the  certificate  \e  proper  unless 
it  is  required. 

(Before  Bi^tchtord,  J.,  Southern  District  of  New  York,  March  1st,  1880.) 

Blatohford,  J.  The  petition  in  this  case  is  presented  to 
this  Conrt  by  an  attorney  and  counsellor  of  this  Court.  It 
sets  forth,  that  the  clerk  of  this  Conrt  demandB,  for  searching 
the  records  of  the  Conrt  for  judgments,  decrees  or  other  in- 
struments constituting  a  general  lien  on  real  estate,  and  certi- 
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fyiog  the  result  of  Buch  search,  fifteen  cents  for  each  person 
against  whom  snch  search  is  required  to  be  made,  and  also 
fifteen  cents  for  each  and  every  folio  of  such  certificate,  to- 
gether with  the  sum  of  twenty  cents  for  affixing  the  seal  of 
the  Court  to  such  certificate,  when  such  seal  is  not  required 
to  be  affixed ;  that  said  clerk  is  not  authorized  to  demand  any 
fee  for  the  folios  of  his  certificate,  or  for  affixing  the  seal,  un- 
less he  is  required  to  do  so ;  that  the  petitioner  left  with  said 
clerk,  for  search  and  certification,  a  requisition  of  which  the 
following  is  a  copy :  "  The  Clerk  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York  will 
please  search  in  his  office  for  judgments  and  all  other  liens 
upon  real  estate,  against  Eugene  L.  Bushe,  for  ten  years  last 
past,  and  certify  the  result  in  writing  for  Chas.  H.  Woodbury, 
33  Pine  street;"  that  the  said  derk  proposes  to  give  to  the 
petitioner  a  certificate  of  which  the  following  is  a  copy: 
'•  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York.  I,  John  I.  Davenport,  clerk  of  the  Ci^ 
cuit  Court  of  the  United  States  in  and  for  the  Southern  Dis- 
trict of  New  York,  do  hereby  certify,  that  I  have  searched  the 
records  of  said  Court  for  judgments,  decrees  and  transcripts 
thereof,  against  the  following  named  persons,  for  the  period 
designated  herein,  viz. :  Eugene  L.  Bushe,  for  ten  years  last 
past,  and  I  do  not  find  remaining  or  unsatisfied  of  record  any 
judgment  or  decree  against  any  of  them,  except  as  above  set 
forth.  In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Court,  at  New  York,  this  day 
of  ,  A.  D.  1879.    Seal ; "  that  said  clerk  will  not  give 

said  certificate  to  the  petitioner,  unless  the  petitioner  will  pay 
him  sixty-five  cents,  as  follows :  fifteen  cents  for  the  name 
searched  against — thirty  cents  for  the  certificate,  charging  at 
the  rate  of  fifteen  cents  a  folio,  there  being  more  than  one 
hundred  words  including  the  attestation  clause,  but  not  one 
hundred  words  excluding  the  attestation  clause — and  twenty 
cents  for  the  seal ;  that  the  practice  of  the  former  clerks  of 
this  Court  was  to  deliver  the  requisition  to  the  party  leaving 
it  with  the  clerk,  with  the  clerk's  certificate  thereon,  which 
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consisted  of  a  brief  reference  to  the  liens,  if  any  were  f onnd, 
and  the  words  "  none  others  found,"  or,  in  case  no  liens  were 
f onnd,  the  words  "  none  f  onnd,"  with  the  name  of  the  clerk 
or  searcher  affixed ;  but  that  said  clerk  has  introduced  the 
practice  of  keeping  to  himself  the  requisition  and  delivering 
a  certificate  of  the  character  above  set  forth.  On  this  peti- 
tion, the  petitioner  has  applied  to  the  Court  for  an  order  that 
the  clerk  deliver  to  him  the  certificate  required  by  him  by  the 
said  requisition,  on  the  payment  of  the  sum  of. fifteen  cents. 

In  reply  to  this  petition  the  clerk  makes  oath,  that,  for 
searching  the  records  of  his  office  for  liens  upon  real  estate, 
the  following  charges  and  no  others  are  authorized  by  him  to 
be  made:  Filing  requisition,  10  cents;  for  each  person 
searched  against,  15  cents ;  drawing  return  to  requisition,  15 
cents  per  folio ;  affixing  seal,  when  required,  20  cents ;  that 
he  believes  the  authority  for  charging  those  fees  is  contained 
in  section  828  of  the  Revised  Statutes ;  and  that  the  payment 
of  the  fee  of  twenty  cents  for  affixing  the  seal  of  the  Court 
was  never  exacted  from  the  petitioner,  or  from  any  one  else, 
before  the  return  to  a  requisition  would  be  delivered,  but  the 
seal  and  the  charge  therefor  have  been  omitted  in  the  case  of 
the  petitioner  as  well  as  all  others  who  have  stated  that  they 
did  not  wish  the  seal  affixed. 

The  subject  of  the  mode  in  which  the  clerk  should  certify 
the  result  of  a  search  by  him  of  the  records  of  the  Court  for 
judgments,  decrees  or  other  instruments  constituting  a  gen- 
eral lien  on  real  estate,  was  brought  to  the  attention  of  the 
Circuit  Judge  and  the  District  Judge  some  time  ago,  in  view 
of  the  fact  that  the  clerk  of  a  United  States'  Court  in  another 
District  had  been  sued  for  damages  for  making  a  false  certifi- 
cate in  respect  to  a  search  for  such  liens,  such  certificate  being 
made  on  the  original  requisition  delivered  to  the  clerk.  It 
had  turned  out,  in  that  case,  that  an  additional  name  had  been 
inserted  in  the  requisition  after  the  clerk  had  returned  it  with 
his  certificate  on  it,  so  as  to  make  it  appear  that  the  clerk  had 
searched  against  such  name  and  had  found  nothing,  when  in 
fact  there  was  a  lien  of  record  against  such  name.    Fortunate- 
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ly,  in  that  case,  the  clerk  had  been  able  to  show  the  fact  that 
the  name  had  been  inserted  sabsequently.  But,  the  danger 
to  which  the  clerk  was  exposed,  in  parting  with  the  original 
requisition,  induced  the  Judges  to  advise  the  clerks  of  the 
Circuit  and  District  Courts  fur  this  District,  that  it  was  proper 
for  them  to  retain  and  place  on  file  the  original  requisition, 
and  to  give  a  certificate  in  due  form,  on  another  paper,  of  the 
result  of  the  search,  in  such  manner  as  to  identify  the  certifi- 
cate with  the.  requisition.  In  carrying  out  this  system,  three 
objects  must  be  had  in  view:  (1.)  To  protect  the  clerk, who 
may  be  responsible  in  damages  for  an  incorrect  search ;  (2.) 
To  charge  no  more  than  legal  fees ;  (3.)  To  have  a  uniform 
system  in  the  two  United  States'  Courts  for  this  District. 

The  following  provisions  are  found  in  §  828  of  the  Ke- 
vised  Statutes,  among  the  fees  allowed  to  the  clerks  of  the 
two  Courts  :  "  For  filing  and  entering  every  declaration,  plea, 
or  other  paper,  10  cents."  "  For  entering  any  return,  role, 
order,  continuance,  judgment,  decree  or  recognizance,  or 
drawing  any  bond,  or  making  any  record,  certificate,  return 
or  report,  for  each  folio,"  of  one  hundred  words, "  fifteen 
cents."  "  For  aflixing  the  seal  of  the  Court  to  any  instru- 
ment, when  required,  twenty  cents."  "  For  searching  the 
records  of  the  Court  for  judgments,  decrees,  or  other  instru- 
ments constituting  a  general  lien  on  real  estate,  and  certify- 
ing the  result  of  such  search,  fifteen  cents  for  each  person 
against  whom  such  search  is  required  to  be  made." 

It  is  contended,  for  the  petitioner,  that  the  requisition  re- 
quired the  clerk  to  do  only  that  for  which,  by  the  forgoing 
provisions,  he  was  authorized  to  charge  15  cents ;  and  that  the 
folio  provision  for  making  a  certificate  does  not  relate  to  a 
certificate  of  the  result  of  a  search  for  liens  on  real  estate, 
as  that  is  provided  for  in  the  charge  of  15  cents  for  each  per- 
son against  whom  a  search  is  required  to  be  made. 

It  is  proper  that  the  clerk  should  file  the  requisition  for  a 
search  and  charge  10  cents  for  doing  so.  This  is  necessary 
for  the  protection  of  the  clerk,  and  his  search  is  an  official  act 
made  by  him  as  clerk. 
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The  charge  of  15  cents  for  each  person  against  whom  a 
search  is  required  to  be  made,  authorized  for  searching  and 
certifying  the  result  of  the  search,  is  properly  to  be  regarded 
as  the  compensation  for  making  the  search  and  for  the  official 
act  of  the  clerk,  nnder  his  official  responsibility,  in  signing 
the  certificate,  and  thus  fixing  his  responsibility  for  certifying 
the  result.  The  charge  of  15  cents  per  folio  for  making  the 
certificate  is  proper,  as  the  service  is  performed  and  is  neces- 
sary. A  certificate  may,  by  reason  of  a  large  number  of 
names  searched  against,  cfover  many  folios,  and  there  is  noth- 
ing in  the  statute  which  indicates  an  intention  that  the  charge 
of  15  cents  for  each  name  shall  embrace  the  time  and  labor 
and  care  required  in  drawing  the  certificate,  as  well  as  the 
time  and  labor  and  care  required  in  making  the  search,  and 
the  responsibility  incurred  in  certifying  the  result. 

Of  course,  no  charge  for  affixing  the  seal  is  lawful,  unless 
it  is  required,  in  the  particular  case,  that  the  clerk  shall  affix 
the  seal. 

These  views  have  been  submitted  to  the  District  Judge, 
and  I  am  authorized  to  say  that  he  concurs  in  them. 

The  application  of  the  petitioner  is  denied. 


Charles  ff.  Woodbury^  in  person. 
Joseph  Jf.  Deuelj  opposed. 


SOUTHERN  DISTRICT  OF  NEW  YORK, 


Forrest  v,  Eeel«r. 


William  B.  Forrest 

vs. 

Albert  Keelbr,  William  H.  Lawrence  and  The  Edwin 
Fo&RssT  Home. 

In  an  action  of  ejectment,  in  a  State  Court,  against  three  defendants,  two  of 
them,  being  citizens  of  New  York,  made  de&nlt  The  third  answered,  and  the 
cause  was  at  issne.  More  than  10  months  afterwards,  the  third,  being  a 
citizen  of  Pennsylvania,  petitioned  for  the  remoTal  of  the  cause  into  this 
Court.    The  plaintiff  was  a  citizen  of  Massachusetts:  Edd, 

(1.)  The  remoyal  was  not  one  provided  for  by  snbdiviaion  2  of  §  639  of  the 
Revised  Statutes,  because  the  plaintiff  was  not  a  citizen  of  New  York ; 

(2.)  The  removal  was  not  applied  for  in  time,  nnder  §  8  of  the  Act  of  March  Sd, 
1876,  (18  U.  8,  Stat,  at  Large,  471,)  because  several  terms  of  the  State  Court 
had  been  held,  after  the  joining  of  issue,  at  which  the  cause  could  have  been 
tried,  if  noticed  for  trial  by  the  defendant,  and  there  was  no  obstacle  to  its 
being  so  noticed,  although  the  petition  was  filed  before  the  commencement  of 
the  term  for  which  the  cause  was  first  noticed  for  trial. 

(Before  BLATcnroRD,  J.,  Southern  District  of  New  York,  March  8th,  1880.) 

Blatohford,  J.  This  is  an  actiou  of  ejectment,  brought 
in  the  Supreme  Court  of  New  York,  to  recover  possession 
of  a  piece  of  land  in  the  city  of  Yonkers.  The  complaint 
put  in  in  the  State  Court  alleges  seizin  and  possession  in  fee 
by  the  plaintiff,  and  ejection  of  the  plaintiff  and  withholding 
of  possession  from  him  by  the  defendants,  and  demands  judg- 
ment that  the  plaintiff  has  an  estate  in  fee  in  the  premises, 
and  that  he  recover  possession  thereof,  and  his  damages  for 
the  withholding  thereof.  The  Edwin  Forrest  Home  answered 
denying  the  allegations  of  the  complaint.  The  other  two 
defendants  did  not  appear  or  answer,  and  were  in  default  for 
want  of  an  answer,  on  the  23d  of  January,  1 878.  The  answer 
of  the  Edwin  Forrest  Home  was  pnt  in  on  that  day.  The 
cause  was  at  issue  as  to  the  Edwin  Forrest  Home  on  that  day. 
Subsequently,  and  on  the  9th  of  December,  lh79,  the  Edwin 
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Forrest  Home  filed  in  the  State  Court  a  petition,  setting  forth, 
among  other  things,  that  the  plaintiff  was,  at  the  commence- 
ment of  the  suit,  and  is,  a  citizen  of  the  State  of  Massachu- 
setts, and  that  the  Edwin  Forrest  Home  was,  at  the  com- 
mencement of  the  suit,  and  is,  a  corporation  created  by  the 
State  of  Pennsjlvania,  and  a  citizen  of  that  State;  that 
^'  this  is  a  suit  in  which  there  can  be  a  full  and  final  determi- 
nation of  the  controversy  between  the  plaintiff  and  your  pe- 
titioners, the  Edwin  Forrest  Home,  without  the  presence  of 
the  other  defendants  as  parties  in  the  cause ; "  that  the  de- 
fendants Keeler  and  Lawrence  were,  at  the  commencement 
of  the  suit,  and  are,  both  of  them,  citizens  of  the  State  of 
New  York ;  that  both  of  them  are  in  default  for  not  answer- 
ing the  complaint ;  and  that  the  petition  "  is  made  and  pre- 
sented before  or  at  the  term  at  which  said  cause  could  first  be 
tried,  and  before  the  trial  thereof."  The  prayer  of  the  peti- 
tion is,  that  the  suit,  "  so  far  as  concerns  your  petitioners,  the 
said  the  Edwin  Forrest  Home,  be  removed  into  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York."  On  the  petition  and  a  bond,  the  State  Court  entered 
an  order,  on  the  9th  of  December,  1879,  accepting  the  peti- 
tion and  the  bond,  and  ordering  ^'  that  this  action,  so  far  as 
concerns  the  said  defendants  the  Edwin  Forrest  Home, 
be,  and  the  same  hereby  is,  removed  for  trial  from  this  Court 
into  the  next  Circuit  Court  of  the  United  States  to  be  held 
in  and  for  the  Southern  District  of  New  York,  in  the  Second 
Circuit,  and  that  this  Court  proceed  no  further  therein." 

The  removal  in  this  case  is  not  one  provided  for  by  subdi- 
vision 2  of  §  639  of  the  Bevised  Statutes  of  the  United  States, 
because  the  plaintiff  is  not  a  citizen  of  New  York.  The  re- 
moval must,  therefore,  be  upheld,  if  at  all,  under  the  Act  of 
March  8d,  1875,  (18  U.  8.  Stat,  at  Large,  470.) 

The  plaintiff  moves  to  remand  the  cause  to  the  State 
Court,  on  the  ground  that  the  removal  was  not  applied  for  in 
time,  under  §  3  of  the  Act  of  1875,  which  requires  that  the 
application  shall  be  made  "  before  or  at  the  term  at  which 
said  cause  could  be  first  tried,  and  before  the  trial  thereof." 
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It  is  provided,  by  §  977  of  the  Code  of  Procedure  of  New 
York,  that,  at  any  time  after  the  joinder  of  issue,  and  at  least 
fourteen  days  before  the  commencement  of  the  term,  either 
party  may  serve  a  notice  of  trial ;  that,  at  least  twelve  days 
before  the  commencement  of  the  term,  the  party  serving  the 
notice  must  file  with  the  clerk  a  note  of  issue ;  and  that  the 
clerk  must  thereupon  enter  the  cause  upon  the  calendar,  ac- 
cording to  the  date  of  the  issue.  It  is  provided,  by  §  980  of 
the  same  Code,  that  either  party  who  has  served  the  notice 
may  bring  the  issue  to  trial,  and  proceed  in  the  absence  of  the 
adverse  party.  The  place  of  trial  of  this  action  was  the  coun- 
ty of  Westchester,  and  the  place  of  trial  of  the  issues  in  it 
was  a  Circuit  Court,  to  be  held  in  that  county.  The  plaintifE 
shows,  that,  after  the  joining  of  such  issue  and  prior  to  such 
order  for  removal,  Circuit  Courts  were  held  in  said  county  of 
Westchester,  commencing  one  March  3d,  1878,  one  June  3d, 
1878,  one  September  16th,  1878,  one  December  9th,  1878, 
one  March  3d,  1879,  one  June  2d,  1879,  and  one  September 
15th,  1879.  The  defendant  shows,  that,  since  issue  was  joined, 
the  plaintiff  has  procured  seven  commissions  to  six  different 
places,  to  examine  witnesses,  the  last  of  which  was  procured 
November  12th,  1879;  that  none  of  them*  have  been  re- 
turned ;  that  the  suit  was  noticed  for  trial  for  the  first  time 
for  a  term  of  Court  commencing  December  15th,  1879  ;  and 
that  it  was  never  before  noticed  for  trial  or  placed  on  the  cal- 
endar of  the  Court  for  trial. 

The  plaintiff  contends,  that,  as  either  party  could  have  no- 
ticed the  cause  for  trial  at  any  one  of  the  terms  named,  and 
as  there  was  no  legal  obstacle  to  the  noticing  of  the  cause  by 
the  defendant,  and  no  stay  of  proceedings  in  the  orders  for 
commissions,  or  otherwise,  the  removal  is  too  late.  The  de- 
fendant contends,  that,  as  the  cause  could  not  be  tried,  under 
the  statute  of  New  York,  until  it  was  in  fact  noticed  for  trial 
and  placed  upon  the  calendar,  the  removal  was  in  time. 

The  defendant  cites  the  case  of  Warner  v.  The  Pennsyl- 
vania R.  R,  Co.,  (13  Blatchf.  C.  C.  R.,  231.)  But,  in  that 
case,  there  were  stays  of  proceedings,  which  prevented  a  trial. 
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In  Pettilon  v.  Ndble^  (7  BisseU^  449,)  cited  by  the  defendant, 
it  would  appear  that  the  issue  was  not  a  triable  issue,  after 
the  reversal,  until  the  defendant  had  notice  that  the  plaintiflf 
desired  the  issue  to  be  re-instated  as  a  triable  issue.  This  is 
a  different  provision  from  that  of  the  Code  of  New  York. 

The  intent  of  the  Act  of  1875  is  plainly  to  require  prompt 
action  on  the  part  of  a  party  desiring  to  remove  a  cause. 
Under  the  Act  of  September  24th,  1789,  §  12,  (1  U.  8.  Stat, 
at  Largcy  79,)  as  embodied  in  §  689  of  the  Revised  Statutes, 
it  was  necessary  to  apply  for  the  removal  at  the  time  of  en- 
tering an  appearance  in  the  State  Court.  Under  the  Acts  of 
July  27th,  1866,  and  March  2d,  1867,  (14  Id.,  306,  558,)  as 
embodied  in  the  same  section  of  the  Revised  Statutes,  the  ap- 
plication could  be  made  at  any  time  before  the  trial  or  final 
hearing  of  the  suit.  Under  the  Act  of  1875  the  application 
must  be  made  not  only  before  the  trial  of  the  cause,  but  be- 
fore or  at  the  term  at  which  it  "  could  be  first  tried." 

In  KnowUon  v.  Congress  <&  Empire  Spring  Co.,  (13 
Blatckf.  C.  C.  B.y  170,)  the  plaintiflE  removed  the  cause  and 
the  defendants  moved  to  remand  it.  It  was  held,  that  where 
either  party  could  notice  the  cause  for  trial  at  a  term,  that 
term  must  be  considered  the  term  at  which  the  cause  could  be 
first  tried.  In  Stough  v.  Eatch,  (16  Blotch/.  G.  C.  li.,  233,) 
the  cause  was  noticed  for  trial  by  the  plaintiff  and  placed  on 
the  calendar,  but  not  tried,  both  parties  having  consented  that 
it  go  off  for  the  term.  The  defendant  then  removed  it  and 
the  plaintiff  moved  to  remand  it.  The  motion  was  granted 
on  the  ground  that  the  term  in  question  was  the  term  at 
which  the  cause  coald  be  first  tried,  and  that  the  want  of 
preparation  of  the  parties  and  their  consent  coidd  not  affect 
the  question.  A  practically  mutual  consent  not  to  put  a 
cause  on  the  calendar,  would  seem  to  amount  to  the  same 
thing  88  a  consent  to  have  a  cause  go  over  the  term.  In 
Ownee  v.  The  County  qf  Brunswick^  (1  Hughes,  270,  277,) 
Chief  Justice  Waite  says,  in  reference  to  the  statute  in  ques- 
tion :  ^^  A  cause  cannot  be  tried  until  in  some  form  an  issue 
has  been  made  np  for  trial.     The  pleadings  or  statements 


SOUTHERN  DISTRICT  OP  NEW  YORK, 


Forrest  v.  Eeeler. 


necessary  to  make  the  isstie  are  regulated  by  the  practice  in 
the  Conrt  where  the  trial  is  to  be  had.  As  soon  as  the  issue 
is  made  up  the  oanse  is  ready  for  trial.  The  parties  and  the 
Court  may  not  be  ready,  but  the  cause  is.  The  first  term, 
therefore,  at  which  a  case  can  be  tried  is  the  first  term  at 
which  there  is  an  issne  for  trial.  An  application  for  re- 
moval, to  be  in  time,  must  be  made  before  or  at  this  term.*' 
In  Ames  v.  Colorado  Central  R.  R.  Co.,  (4  DiUmj  260,  263,) 
it  is  said,  that  the  term  referred  to  in  the  Act  of  1875  "ap- 
pears to  be  that  at  which  the  cause  may  be  heard  or  tried 
on  the  merits,  according  to  the  practice  of  the  Court,  with- 
out regard  to  the  special  circumstances  of  the  case,  as 
whether  the  parties  are  ready  for  trial  and  the  like."  In 
Fulton  V.  Golden^  (9  Central  Law  Journal^  286,)  it  was  held, 
that  a  removal  was  too  late  where,  an  equity  cause  being 
at  issue,  on  answer  and  replication,  and  the  practice  allow- 
ing either  party  to  notice  it  and  briug  it  to  hearing,  and 
where,  under  the  practice,  the  testimony  could  have  been 
taken  and  the  cause  noticed  for  hearing  in  eight  months 
from  the  issue,  neither  party  had  moved  in  it,  and  eight 
terms  had  elapsed  before  the  petition  for  removal  was  filed. 

Although  the  plaintiff  in  the  present  case  did  not  notice 
the  case  for  trial  at  an  earlier  term,  the  defendant  could 
have  done  so.  The  plaintiff  had  a  right  to  regard  the  de- 
fendant as  having  waived  his  right  to  remove  the  cause, 
when,  in  the  absence  of  any  stay,  the  defendant  did  not  re- 
move the  cause  before  or  at  the  first  term  at  which,  the 
cause  being  at  issue  and  triable  on  the  merits,  the  defend- 
ant might  have  noticed  it  for  trial.  The  proper  constrno- 
tion  of  the  statute  is  such  as  to  make  it  necessary  to  hold 
that  the  removal  in  this  case  was  too  late. 

Points  are  raised  by  the  plaintiff  as  to  the  value  of  the 
land  sued  for,  and  as  to  whether  the  petition  for  removal, 
not  being  framed  to  remove  the  whole  suit,  is  of  any  avail 
under  the  Act  of  1875,  and  as  to  whether  the  petition 
makes  out  a  case  for  removal  nnder  the  Act  of  1875,  and 
as  to  whether  the  suit  is  one  removable  in  whole,  or  in  part, 
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on  the  petition  of  the  petitioning  defendant    alone,  nnder 
that  Act.    It  is  not  necessary  to  pass  on  those  points. 
The  motion  to  remand  is  granted. 


John  Tovmshendy  iot  the  plaintiff. 
Robert  W,  De  Foresty  for  the  defendant. 


John  A.  Ruhset 
The  Phcesox  Insurance  Company. 

A  party  m  poesesaion  of  inaured  premiaea  under  a  yalid  rabaiating  contract  of 
purchase,  is  the  equitable  owner,  and  has  an  insurable  interest,  althoogh  he 
has  not  paid  the  whole  consideration  money ;  and  he  is  not  guilty  of  a  mis- 
representation if  he  represents  the  premises  aa  his,  when  he  applies  for  in- 
surance. 

Where  such  a  party,  in  applying  for  insurance,  states  that  he  wishes  his  house 
insured,  without  stating  BpedficaUy  the  nature  of  hia  interest  he  does  not 
omit  to  make  known  a  fact  material  to  the  risk. 

A  letting  of  an  insured  house  to  tenanta  is  not  a  cliange  of  possession. 

The  receiving  and  returning  proofs  of  loss,  and  repudiating  all  liability  on  the 
policy  to  the  person  entitled  to  demand  payment,  ia  a  waiver  of  any  imper- 
fections in  such  proofr. 

(Before  Waclacs,  J.,  Northern  District  of  New  York,  March  8th,  1880.) 

Wallace,  J.  The  policy  npon  which  this  action  was 
bronght  insured  the  dwelling  house  of  one  Zimmer,  and  the 
loss  was,  by  the  terms  of  the  poKcy,  payable  to  the  plaintiff, 
"  as  his  interest  may  appear."  The  policy  contains  the  fol- 
lowing conditions :  '^  Any  false  representation  by  the  assured 
of  the  condition,  situation  or  occupancy  of  the  property,  or 
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any  omission  to  make  known  every  fact  material  to  the  risk, 
or  an  over-valuation  or  any  mifirepresentation  whatever, 
either  in  a  written  application  or  otherwise ;  or,  if  the  prop- 
erty be  sold  or  transferred,  or  any  change  take  place  in  title 
or  possession,  whether  by  legal  process,  judicial  decree,  vol- 
untary transfer  or  conveyance ;  or,  if  the  assured  is  not  the 
unconditional  and  sole  owner  of  the  property ;  or,  if  the  in- 
terest of  the  assured  in  the  property,  whether  as  owner, 
trustee,  consignee,  factor,  mortgagee,  lessee,  or  otherwise,  is 
not  truly  stated  in  this  policy ;  then,  and  in  every  such  case, 
this  policy  shall  be  void." 

After  the  policy  was  issued,  and  before  the  loss,  Zimmer 
failed  to  make  payments  according  to  his  contract  with  the 
plaintiff,  and  moved  out  of  the  dwelling.  The  dwelling  was 
thereafter  occupied  by  tenants.  The  question  of  fact  was 
submitted  to  the  jury,  whether  Zimmer  had  surrendered  or 
abandoned  his  contract  to  the  plaintiff,  with  instructions, 
that,  if  there  had  been  such  surrender  or  abandonment,  the 
plaintiff  could  not  recover.  The  jury  found  there  had  been 
no  surrender  or  abandonment,  and,  by  implication,  that  the 
tenants  who  occupied  the  premises  were  Zimmer^s  tenants. 
A  verdict  having  been  found  for  the  plaintiff,  the  defendant 
now  moves  for  a  new  trial. 

It  is  insisted,  for  the  defendant,  that  the  policy  is  void, 
because  Zimmer  was  simply  a  vendee  in  possession  of  the 
premises,  nnder  an  executory  contract  to  purchase  of  the 
plaintiff,  when  the  policy  issued,  and,  therefore,  "  not  the  un- 
conditional and  sole  owner  of  the  property,"  within  the  con- 
dition of  the  policy.  It  is,  also,  insisted,  that,  because  Zim- 
mer stated  to  the  defendant's  agent,  at  the  time  of  applying 
for  the  insurance,  that  he  "  wished  his  house  on  Porter  street 
insured,"  without  stating  specifically  the  nature  of  his  inter- 
est, there  was  an  '^  omission  to  make  known  every  fact  mate^ 
rial  to  the  risk,"  within  the  conditions  which  render  the 
policy  void.  These  objections  to  the  plaintiff's  right  to 
recover  may  be  considered  together,  and  may  be  disposed  of 
by  the  answer,  that  Zimmer  was  the  equitable  owner  of  the 
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property,  and  was  the  unconditional  owner,  except  as  to  the 
plaintiff,  and  the  plaintiff's  interest  was  sufficiently  indicated 
by  notice  that  he  had  such  an  interest  in  the  premises  that 
the  loss  would  be  payable  to  him. 

A  party  in  possession  of  insured  premises  under  a  valid 
subsisting  contract  of  purchase  is  the  equitable  owner,  and 
has  an  insurable  interest,  although  he  has  not  paid  the  whole 
consideration  money.  He  is  not  guilty  of  a  misrepresenta- 
tion if  he  represents  the  house  as  his^  when  he  applies  for 
insurance,  and  there  is  no  breach  of  warranty  if  the  house  is 
described  as  "  his  dwelling  house,"  in  the  policy. 

The  statement  and  the  state  of  facts  are  consistent  with 
each  other.  There  is  no  misrepresentation,  because  an  intent 
to  deceive  cannot  be  inferred.  There  is  no  breach  of  war- 
ranty, because  the  representation  is  true  in  substance. 
[Strong  v.  Mamfrs.  Ins.  Co.^  10  Pick.^  40 ;  jEtna  Fire  Ins, 
Co,  V.  Tyler,  16  Wend.^  885 ;  Da/vis  v.  Quincy  MutucU  Fire 
Ins.  Co.^  10  Allen^  113 ;  Nihlo  v.  North  American  Ins.  Co., 
1  Sandf.  S.  C.  jB.,  551 ;  Ludlov)  v.  Liverpool,  dkc.^  Ins.  Co., 
13  Grcmfs  Ch.  R.,  377.) 

It  was  not  incufnbent  upon  Zimmer  to  make  a  fuller  dis- 
closure of  his  interest  in  the  premises,  when  he  applied  for 
insurance.  His  failure  to  do  so  was  not  "  omission  to  make 
known  "  a  "fact  material  to  the  risk,"  within  the  meaning  of 
the  policy.  This  clause  in  the  policy  is  to  be  read  with  the 
other  clauses  of  which  it  forms  part,  and,  applying  the  maxim 
noscitur  a  sociis,  the  word  "omission"  is  equivalent  to 
"concealment,"  in  the  contemplation  of  the  policy.  The 
cases  cited  are  authorities  to  the  effect,  that,  in  view  of  Zim- 
mer's  interest,  as  equitable  owner  of  the  premises,  in  the 
absence  of  specific  inquiry,  he  communicated  all  that  was 
material  to  the  risk,  and  was  not  bound  to  specify  the  precise 
extent  or  nature  of  his  interest. 

The  fact  that  Zimmer  moved  out  of  the  dwelling  house 

and  let  it  to  tenants  is  not  a  defence,  within  the  condition 

that  avoids  the  policy  "  if  any  change  take  place  in  title  or 

possession."     The  change  of  possession  contemplated  is  some- 
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thing  more  than  a  change  of  occupation.  It  is  a  change 
effected  *'  by  legal  process,  judicial  decree,  voluntary  transfer, 
or  conveyance"— one  which  refers  to  his  possessoiy  right  and 
not  to  the  occupancy  of  the  insured  premises.  The  possession 
of  Zimmer's  tenants  was  his  possession,  within  the  meaning 
of  the  policy. 

Finally,  it  is  insisted  for  the  defendant,  that  the  plaintiff 
should  be  defeated  because  the  proofs  of  loss  were  made  and 
verified  by  him,  and  not  by  Zinmier,  and,  inasmuch  as  the 
policy  requires  the  proofs  to  be  made  by  the  insured,  a  con- 
dition precedent  to  a  cause  of  action  on  the  policy  has  not 
been  complied  with.  It  is  a  sufficient  answer  to  this  position, 
that  the  defendant  received  and  retained  the  proofs  of  loss 
served  by  the  plaintiff,  at  the  same  time  repudiating  all  lia- 
bility upon  the  policy,  upon  the  ground  that  Zimmer  had  no 
interest  in  the  premises  at  the  time  of  the  fire.  The  plaintiff 
was  the  person  to  whom  the  whole  loss  was  payable,  by  the 
terms  of  the  policy,  and  the  proper  party  to  bring  an  action 
to  recover  it.  By  repudiating  any  liability,  under  the  policy, 
to  the  person  entitled  to  demand  payment,  the  defendant 
waived  any  imperfections  in  the  preliminary  proofs.  (Angell 
on  Insurance^  %  244.) 

O.  Wilooxenj  for  the  plaintiff. 

K  Newcomhj  for  the  defendant. 


\ 

V 

\ 


MARCH,  1680. 


The  Atlaittio  Giaitt  Powder  Compajstt 


V8, 

The  DmMAR  Powder  Manufaoturinq  Company  and  others. 

In  Equttt. 

The  decinon  in  Atlantic  Oiant  Powder  Co.  y.  Rand  and  The  Same  t.  Parker, 
(16  Maichf.  a  C.  R.,  250,  281,)  that  the  re-iasaed  letters  patent  No.  6,799, 
granted  to  the  Giant  Powder  Company,  March  I'/th,  1874,  for  an  improved 
ezploBiYe  compound,  the  original  patent  having  been  granted  to  Jnlios  Band- 
maim,  as  assignee  of  Alfred  Nobel,  the  inventor,  as  No.  78,817,  May  26th, 
1868,  are  valid,  confirmed. 

A  powder  which,  in  100  parts  by  weight,  contains  nitro-glycerine  67.64  parts, 
cellnlose,  (paper  stock,)  16.82,  and  saltpetre,  (nitrate  of  soda,)  16.54,  and  a 
powder  which,  in  100  parts  by  weight,  contains  nitro-glycerine  27.86  parts, 
sawdust  and  charcoal,  in  nearly  equal  proportions,  6.59,  and  saltpetre, 
(nitrate  of  soda,)  66.65,  are  infringements  of  snid  re-issne. 

The  said  re-issue  is  not  invalid,  as  being  for  a  different  invention  from  that  set 
forth  in  the  original  patent. 

It  is  not  invalid  on  the  groand  that  Nobel,  the  inventor,  obtained  from  one 
Dittmar  Che  knowledge  of  what  is  claimed  in  it 

What  ifl  claimed  in  it  was  not  first  invented  by  Dittmar. 

The  question  of  Dittmar*s  invention  of  it  considered  in  view  of  the  fact  that, 
in  former  litigations,  he  was  silent  about  his  having  invented  it,  although  he 
made  an  affidavit,  in  a  former  suit  on  the  said  re-issue,  the  only  purport  of 
which  was  to  show  that  the  said  re-issae  was  void  for  want  of  novelty. 

The  pUdntlff  held  not  to  have  deprived  itself,  by  any  conduct  towards  Dittmar, 
of  the  right  to  ask  for  a  preliminary  injunction  against  the  defendant. 

(Before  Blatobfobd,  J.,  Southern  District  of  New  York,  March  13th,  1880.) 

Blatohford,  J.  This  is  an  application  for  a  preliminary 
injunction,  •founded  on  re-issued  letters  patent  No.  5,799, 
granted  to  The  Giant  Powder  Company,  March  17th,.  1874, 
the  original  patent  having  be^  granted  to  Julius  Bandmann, 
as  assignee  of  Alfred  Nobel,  the  inventor,  as  No.  78,317,  May 
26th,  1868,  being  the  same  re-issued  patent  which  was  before 
this  Court  in  the  case  of  the  same  plaintiff  against  Rand,  and 
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in  the  case  of  the  same  plaintiff  against  Parker,  both  of  them 
decided  May  5th,  1879.    (16  Blatchf.  C.  G.  R.,  260,  281.) 

The  specific  samples  of  powder  complained  of  were  iold 
by  the  defendant  the  Dittmar  Powder  Mannf acturing  Com- 
pany,  through  the  defendant  Carl  Dittmar,  and  are  two  in 
number,  No.  1  and  No.  2,  Dr.  Hayes  testifies,  that,  by 
analysis,  100  parts  by  weight  of  No.  1  contains,  nitro- 
glycerine 67.64r  parts,  cellulose  (paper  stock)  16.82,  saltpetre 
(nitrate  of  soda)  15.54 ;  that,  by  analysis,  100  parts  by  weight 
of  No.  2  contains  nitro-glycerine  27.86  parts,  sawdust  and 
charcoal,  in  nearly  equal  proportions,  5.59,  saltpetre  (nitrate 
of  soda)  66.55 ;  that,  in  his  opinion,  the  solid  ingredients 
found  in  each  of  said  analyses  constitute  together  an  absorbent 
substance  which  is  an  equivalent  of  the  infusorial  earth  specif- 
ically mentioned  in  the  plaintiff's  patent ;  that  the  powders 
so  examined  by  him  are  each  a  combination  of  nitro-glycerine 
with  such  absorbent  substance  in  substantially  the  same  man- 
ner as  the  combination  of  nitro-glycerine  and  infusorial  earth 
specifically  mentioned  in  said  patent ;  that  the  said  solid 
ingredients  have  the  property  of  absorbing,  and  retaining  by 
absorption,  nitro-glycerine,  and  are  free  from  any  quality 
which  will  cause  them  to  decompose,  destroy  or  injure  nitro- 
glycerine ;  that  the  nitro-glycerine  is  combined  with  them  in 
such  proportions  as  to  be  retained  without  liability  to  separa- 
tion by  compression  or  leakage ;  that  the  said  solid  in- 
gredients are  not  liable  to  explode  by  concussion,  as  nitro- 
glycerine is ;  that  the  entire  combinations  constitute,  in  his 
opinion,  "  safety  powders,"  which  can  undergo  the  ordinary 
shocks  of  transportation  and  manipulation  without  explosion ; 
that  the  nitro-glycerine  therein  is  explosible,  in  blasting 
operations,  by  the  means  ordinarily  employed  for  exploding 
nitro-glycerine ;  that,  while  the  mixture  is  in  the  form  of  a 
powder,  the  nitro-glycerine  remains,  in  his  opinion,  so  com- 
pact and  concentrated  aa  to  haf  e  its  original  explosive  power ; 
and  that  the  cellulose  or  paper  stock  ("  pulp  ")  and  the  saw- 
dust, in  said  mixtures,  perform  the  same  function  as  charcoal 
or  carbon,  both  as  to  absorption  of  the  nitro-glycerine  and  as 
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to  combustion  by  the  heat  of  the  explosion  of  the  nitro- 
glycerine, and  they  perform  it  in  the  same  way  and  they 
perform  no  other  function.  In  the  Rand  case,  the  defend- 
snts'  powder  contained,  nitro-glycerine  34.71  parts ;  nitrate 
of  potash  52.68  parts;  sulphur  5.84  parts;  woody  fibre, 
charcoal  and  resin,  in  nearly  equal  proportions,  5.77  parts. 
In  the  Parker  case,  the  defendants'  powder  contained,  nitrate 
-of  soda  56  parts ;  charcoal  14  parts ;  nitro-glycerine  30  parts. 
In  the  Goodyear  case,  before  Judge  Shepley,  the  defendants' 
powder  contained,  nitro-glycerine  32.60  parts;  nitrate  of 
«oda  49.46  parts ;  charcoal  9.63  parts ;  sulphur  8.31  parts. 
All  of  these  powders  were  held  to  be  infringements  of  the 
plaintifPs  patent.  What  Dr.  Hayes  testifies,  as  above  set 
forth,  in  regard  to  the  powders  in  the  present  case,  shows  that 
they  must,  for  the  reasons  given  in  the  Hand,  Parker  and 
Goodyear  cases,  be  held  to  be  infringements  of  said  patent, 
unless  certain  matters  presented  by  the  defendants  in  this  case 
shall  be  sufiScient  to  lead  to  a  different  conclusion. 

The  defendants  contend  that  the  only  powder  they  make 
or  sell  is  one  called  "  Dualin,"  made  in  accordance  with  a 
patent  granted  to  the  defendant  Dittmar,  January  18th,  1870. 
They  urge  the  following  propositions  :  (1.)  That,  in  view  of 
matters  now  presented,  the  plaintifiPs  re-issued  patent,  in 
omitting  the  word  *' inexplosive,"  in  discarding'  the  con- 
centration feature  of  the  original  patent,  and  in  altering  and 
adding  other  clauses  not  contained  in  the  original  patent,  is 
broader  than  the  original  and  void ;  (2.)  That,  on  the  evidence 
BOW  presented,  the  Dittmar  patent  is  the  first  valid  and  sub- 
sisting patent  for  nitro-glycerine  safety  powder  combinations, 
composed  of  nitro-glycerine  absorbed  in  some  combustible 
or  explosive,  as  distinguished  from  inexplosive,  substance, 
and  that  the  plaintiff's  re-issue  should  be  limited  strictly  to 
what  is  contained  within  the  plain  reading  of  the  description 
of  the  original  patent;  (3.)  That  Dittmar  was  the  original 
and  first  inventor  of  the  mixture  of  nitro-glycerine  with 
some  porous  solid,  as  distinguished  from  fiuid  or  liquid,  sub- 
stance, in  such  proportions  as  to  render  the  resulting  com- 
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pound  a  powder  safe  against  the  usual  shocks  of  transportsn 
tion  and  use,  and,  therefore,  the  original  and  first  inyentor 
of  the  compositions  claimed  in  Nobel's  original  patent  and  in 
the  plaintifPs  re-issue;  that  Nobel  fraudulently  and  sur- 
reptitiously purloined  his  invention ;  and  that  the  origbal  and 
the  re-issue  are  void ;  (4.)  That  the  conduct  of  the  plaintiff^ 
and  its  proceedings  heretofore,  with  respect  to  its  litigationa 
and  to  Dittmar,  have  not  been  such  as  to  justify  the  applica- 
tion for  an  injunction  at  this  stage  of  the  suit. 

The  question  of  the  diiference  between  the  original  and 
the  re-issue  in  respect  to  the  concentration  feature  and  in  the 
omission  from  the  re-issue  of  the  word  "  inexplosive,"  fonnd 
in  the  original,  in  reference  to  the  absorbent  substance,  was 
considered  and  passed  upon  in  the  decision  of  this  Court  in 
the  Hand  case,  favorably  to  the  plaintiff,  and  the  latter  point 
was  considered  and  passed  upon  in  the  same  way  by  Judg& 
Shepley  in  the  Goodyear  case.  In  the  present  case,  it  is  con- 
tended, for  the  defendant,  that  extrinsic  evidence,  not  in  the 
former  cases,  is  introduced,  as  to  the  state  of  the  art  of  manu- 
facturing explosive  compounds  in  1867  and  1868,  and  as  to 
the  use  of  the  word  "  inexplosive  "  in  that  art,  which  has  the 
effect  of  showing  that  the  word  "  inexplosive  "  was  used  in 
the  original  patent,  No.  78,317,  in  its  literal  and  ordinary 
sense,  and  not  in  the  spesial  sense  of  a  substance  not  liable 
to  explode  by  accidental  concussion.  Eef  erence  is  made  to 
Nobel's  provisional  English  specification,  filed  May  7th,  1867, 
which  speaks  of  mixing  nitro-glycerine  with  "  porous,  inexplo- 
sive substances,  such,  for  instance,  as  charcoal  and  silica,  and  to 
his  full  English  specification,  filed  on  November  6th,  1867, 
(both  of  such  specifications  pertaining  to  a  patent  for  an  inven- 
tion communicated  by  Nobel,  dated  May  7th,  1867,)  which 
speaks  of  causing  nitro-glycerine  to  be  '*  absorbed  in  porous,  in- 
explosive  substances,  such  as  charcoal,  paper,  silica  or  similar 
materials,  whereby  it  is  converted  into  a  powder  which  I  call 
dynamite  or  Nobel's  safety  powder."  Reference  is  also 
made  to  the  fact  that  the  specification  of  No.  78,317  states 
that  ^^  porous  charcoal  has,  also,  a  considerable  absorbent  capa- 
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dty,  but  it  has  the  defect  of  being  itself  a  combustible 
material."  Beference  is  also  made  to  the  specification  of  a 
patent  granted  bj  the  United  States  to  the  plaintiff  and  The 
Giant  Powder  Company,  No.  141,455,  August  5th,  1873, 
applied  for  June  4th,  1873,  the  specification  being  signed  by 
Nobel,  which  says :  "  I  have,  in  former  specifications,  on  which 
letters  patent  have  been  granted  to  me,  described  the  use  and 
effect  of  the  mixing  of  nitro-glycerine  with  other  explosives, 
such  as  gunpowder,  gun  cotton,  &c.,  and  also  the  mixing  of 
nitro-glycerine  with  non-explosive  substances  capable  of 
absorbing  the  nitro-glycerine,  and  have  described  the  ad- 
vantages obtained  from  such  mixtures  in  greatly  increasing 
the  explosive  power  of  such  explosives,  and  in  doing  away 
with  the  extreme  danger  of  handling  nitro-glycerine  in  a 
liquid  condition  and  the  facilitating  of  its  use  for  blasting 
purposes.^'  The  specification  then  sets  forth  and  claims  an 
explosive  compound  made  by  mixing  nitro-glycerine  with 
a  pulverized  nitrate,  like  nitrate  of  soda,  or  its  equivalent, 
and  a  pulverized  carbon  or  hydro-carbon,  like  resin,  or  its 
equivalent,  with  or  without  pulverized  sulphur,  the  com- 
pound being  one  which  may  be  handled  with  safety,  and  will, 
when  not  under  strong  restraint,  burn,  on  the  application 
of  fire,  without  explosion,  but  may  be  exploded  by  detona- 
tion. From  these  references  it  is  contended  that  the  word 
"  inexplosi ve  "  was  used  in  the  original  patent,  No.  78,317, 
not  in  the  sense  of  a  substance  that  would  not  explode  by 
accidental  concussion,  but  in  the  sense  of  a  substance  ab- 
solutely inexplosive.  It  is  not  perceived  that  the  conclusion 
sought  to  be  drawn  from  the  premises  is  a  sound  one,  as 
applied  to  the  real  subject-matter  of  the  invention  of  Nobel, 
as  to  be  gathered  from  the  description  in  the  patent  No. 
7S,317.  The  views  of  this  Court  on  the  subject  were  fully 
set  forth  in  its  decision  in  the  Rand  case,  being  the  same 
views  contained  in  the  decision  of  Judge  Shepley  in  the 
Goodyear  case,  quoted  with  approval  in  the  Rand  case,  and 
it  is  not  necessary  to  restate  them.  They  are  not  affected  by 
anything  now  presented,  nor  by  what  is  contained  in  the 
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affidavit  of  Mr.  Parker,  or  the  circular  of  the  plaintiff's 
agents,  or  the  scientific  books  adduced,  as  to  the  technical 
meaning  of  the  words  "  explosive  "  and  "  inexplosive." 

The  principal  defence  in  this  case  is  made  on  the  alleged 
ground  that  Dittmar  invented  what  is  claimed  in  re-issue  No. 
5,799,  and  that  Nobel  obtained  the  knowledge  of  it  from 
Dittmar.  Letters  patent  of  Great  Britain,  dated  May  7th, 
1867,  and  sealed  October  15th,  1867,  were  granted  to  one 
Newton,  for  "improvements  in  explosive  compounds  and  in 
the  means  of  igniting  the  same,"  being  "  a  communication 
from  abroad,  by  Alfred  Nobel,  of  Eue  St.  Sebastien,  Paris,  in 
the  Empire  of  France."  The  provisional  specification  was  filed 
on  the  7th  of  May,  1867.  It  read  thus:  "  This  invention  re- 
lates to  a  method  of  modifying  the  nature  of  nitro-glycerine 
in  a  manner  which  renders  it  much  safer  for  use  than  hereto- 
fore. Nitro-glycerine,  if  mixed  with  porous,  inexplodve 
substances,  such,  for  instance,  as  charcoal  or  silica,  becomes 
very  much  altered  in  its  properties.  Thus,  for  instance,  nitro- 
glycerine alone  is  not  inflammable  by  a  spark,  but  may  be  got 
to  explode  by  submitting  it  to  a  very  rapid  shower  of  sparks. 
Nitro-glycerine  absorbed  in  porous  substances,  on  the  other 
hand,  easily  catches  fire  from  a  spark,  and  bums  away  slowly 
and  without  explosion,  except  under  very  close  and  resisting 
confinement,  when  a  violent  explosion  ensues.  Against 
shocks  or  blows,  the  above  mixture  is  far  less  sensitive  than 
nitro-glycerine  alone.  Owing  to  the  aforesaid  properties  of 
the  mixture  described,  its  use  for  blasting  metal  or  very 
sound  rock  requires  no  other  firing  than  an  ordinary  safety 
fuse.  In  shattered  rock  or  coal,  on  the  other  hand,  it  will 
cause  no  real  explosion  at  all,  the  gas  will  leak  out  through 
the  crevices  and  prevent  a  great  accumulation  of  pressure 
from  the  explosive  medium,  which  alone  can  determine  the 
detonation  of  nitro-glycerine  when  absorbed  in  porous  sub- 
stances, such  as,  for  instance,  charcoal  or  silica.  For  this 
reason,  a  special  igniter  is  used  to  explode  the  above  mixture 
in  fissured  or  shaky  rocks,  or  wherever  it  is  to  be  used  with- 
out close  confinement.     That  special  igniter  consists  of  a  kind 
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of  percnBSJon  cap,  wherein  the  fulminate  is  caused  to  de- 
velop a  very  high  gaseous  pressure  before  it  bursts,  which  may 
be  obtained  either  by  increasing  the  charge  of  fulminate  or 
diminishing  the  leakage  of  gas  before  the  cap  bursts.  This  cap 
is  adapted  to  the  end  of  a  safety  fuse,  whereby  it  is  ignited." 
The  full  specification  of  this  patent  was  filed  on  the  6th  of 
Kovember,  1867.  It  read  thus:  "This  invention  relates  to 
the  use  of  nitro-glycerine  in  an  altered  condition,  which  ren- 
ders it  far  more  practical  and  safe  for  use.  The  altered  con- 
dition of  the  nitroglycerine  is  effected  by  causing  it  to  be 
absorbed  in  porous  inexplosive  substances,  such  as  charcoal, 
silica,  paper,  or  other  similar  materials,  whereby  it  is  con- 
verted into  a  powder,  which  I  call  dynamite  or  Kobel's  safety 
powder.  By  this  absorption  of  the  nitro-glycerine  in  some 
porous  substance,  it  acquires  the  property  of  being,  in  a  high 
degree,  insensible  to  shocks,  and  it  can  also  be  burned  over 
fire  without  exploding.  The  aforesaid  safety  powder,  or  dy- 
namite, is  exploded,  first,  when  under  very  close  and  resisting 
confinement,  by  means  of  a  spark,  or  any  mode  of  ignition 
used  for  firing  ordinary  gunpowder ;  second,  without  or  dur- 
ing confinement,  by  means  of  a  special  fulminating  cap,  con- 
taining a  strong  charge  of  fulminate,  which  is  adapted  to  the 
end  of  a  fuse,  and  is  strongly  squeezed  to  the  latter,  for  the 
purpose  of  more  effectually  confining  the  charge,  so  as  thereby 
to  heighten  the  effect  of  the  detonation ;  third,  by  means  of 
an  additional  charge  of  ordinary  gunpowder,  the  explosion  of 
the  latter  will  cause  the  dynamite  to  go  off,  even  when  it  is 
only  partially  confined.  From  the  aforesaid  it  will  be  under- 
stood, that  a  strong  fulminating  cap,  if  adapted  to  the  fuse  by 
being  squeezed  thereon,  will  cause  dynamite  to  explode  under 
all  conditions  of  confinement  or  non-confinement,  and  that  an 
additional  charge  of  gunpowder  or  analogous  substance  will 
cause  dynamite  to  explode  only  when  confined  or  partially 
confined,  and  that  any  ordinary  mode  of  ignition,  as  used  for 
gunpowder,  for  instance,  a  fuse,  will  determine  the  explosion 
of  dynamite  only  under  very  close  and  resisting  confinement. 
It  is  evident  that  the  above  described  fulminating  cap  may 
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be  greatly  varied  in  form,  but  the  principle  of  its  action  lieB 
in  the  endden  development  of  a  very  intense  pressure  or 
shock.  In  order  to  insure  a  perfect  stability  in  the  nitro- 
glycerine contained  in  the  dynamite,  the  porous  substance, 
before  it  is  saturated  with  nitro-glycerine,  is  to  be  rendered 
alkaline,  by  washing  it  with  a  solution  of  carbonate  of  soda, 
lime  water,  or  analogous  substance,  in  order  to  neutralize  the 
acid  and  prevent  any  decomposition  of  nitro-glycerine  from 
taking  place.  I  would  here  remark,  that  the  above  described 
safety  powder,  or  dynamite,  being  nitro-glycerine  absorbed  in 
porous  non-explosive  substances,  possesses  many  distinct  prop- 
erties from,  and  very  great  practical  advantages  over,  liquid 
nitro-glycerine,  and  its  explosion,  except  under  very  close  and 
resisting  confinement,  requires  a  special  ignition,  as  described 
above."  The  claim  is :  '^  The  mode  herein  set  forth  of  man- 
ufacturing the  safety  powder,  or  dynamite,  herein  described, 
and  also  the  modes  of  firing  the  same  by  special  ignition,  as 
herein  set  forth."  This  English  patent  was  the  precursor  of 
the  patent  N  o.  78,3  J  7.  The  story  of  Dittmar,  as  told  by  him, 
is  this :  Before  the  end  of  1865,  at  Bomlitz,  near  Walsrode,  in 
Hanover,  he  experimented  in  mixing  nitro-glycerine  with 
nitro-cellulose,  which  was  sawdust  or  wood  fibre  treated  with 
nitric  acid  or  nitric  and  sulphuric  acids,  and  in  mixing  nitro- 
glycerine with  sawdust  first  treated  with  solutions  of  saltpetre 
and  alkali.  He  conceived  the  idea  that  nitro-glycerine  might 
be  changed  into  a  powder,  so  as  to  be  a  safe  and  efiScient  ex- 
plosive. In  July,  1866,  at  Berlin,  Theodore  Winckler,  one 
of  the  firm  of  Alfred  Nobel  &  Co.,  a  firm  composed  of  Kobel, 
Winckler,  and  Dr.  Bandmann,  employed  him  to  ascertain  the 
causes  of  the  accidental  explosion  of  liquid  nitro-glycerine 
packed  in  sawdust.  He  spoke  to  Winckler  of  his  idea  of 
changing  liquid  nitro-glycerine  into  a  powder.  He  then  su- 
pervised the  erection  of  a  nitro-glycerine  factory  for  Nobel  & 
Co.,  at  Krummel,  in  Lauenberg,  and  remained  there,  as  its 
general  superintendent,  until  the  fall  of  1 867.  Nobel  returned 
to  Krummel,  from  the  United  States,  in  September,  1866.  In 
August,  1866,  Dittmar  experimented  unsuccessfully  in  mix- 
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ing  nitro-glycerine  with  lampblack.  He  also  experimented 
with  ground  bricks,  charcoal,  cement,  and,  lastly,  infusorial 
earth,  as  absorbents  for  nitro-glycerine,  continuing  his  experi- 
ments with  sawdust  and  nitro-cellulose,  and  concluded  that 
charcoal  and  infusorial  earth  were  the  best  absorbents,  the 
latter  being  preferable  on  account  of  its  greater  capacity  of  ab- 
sorption. His  attention  was  directed  to  infusorial  earth  as  an 
absorbent,  because  it  was  used  at  Nobel  &  Co.'s  factory,  in 
substitution  for  sawdust,  to  pack  around  the  cans  of  liquid 
nitro-glycerine  in  boxes.  He  noticed  that  it  was  very  porous, 
and  readily  absorbed  the  nitro-glycerine  when  the  cans 
leaked.  The  particular  experiments  made  by  him  with  nitro- 
glycerine in  combination  with  infusorial  earth,  as  an  absorb- 
ent, were  made  about  the  time  Nobel  returned,  but  whether 
before,  or  immediately  after,  he  cannot  remember.  He  did, 
however,  make  mixtures  of  nitro-glycerine  with  incombusti- 
ble and  inexplosive  substances,  as  absorbents,  long  prior  to 
the  return  of  Nobel  from  the  United  States.  Dittmar  says : 
"  Alfred  Nobel  returned  in  about  the  beginning  of  Septem- 
ber, 1866.  He  came  to  the  factory  and  had  mauy  conversa^ 
tions  with  me  in  respect  of  the  mixture  of  nitro-glycerine 
with  absorbent  substances.  I  had  these  conversations  both 
with  him  and  with  Mr.  Winckler  in  his,  Nobel's,  presence. 
Nobel  desired  me  to  manufacture  nitro-glycerine,  and,  for  the 
purpose  of  rendering  it  safe,  to  pour  wood  spirits  or  wood 
naphtha  into  the  nitro-glycerine,  and  this  I  did,  making  large 
quantities  of  this  mixture.  Nobel  insisted  that  this  was  the 
only  safe  mixture,  and  claimed  that  nitro-glycerine,  to  be  ren- 
dered safe,  must  be  retained  in  its  liquid  condition.  He 
would  not  listen  to  representations  1  made  to  him  that  I  was 
convinced,  and  such  conviction  had  been  verified  by  long  and 
careful  experiment,  that  nitro-glycerine,  absorbed  by  some 
solid  substance  cleansed  of  all  impurities  that  would  decom- 
pose it,  would,  in  powder  form,  be  a  useful,  efficient  and  safe 
explosive,  and,  when  I  told  him  of  my  experiments  with 
sawdust,  he  ridiculed  them  and  my  projects  as  well,  and  in- 
sisted that  I  should  refrain  from  making  any  such  mixtures 
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for  the  future,  stating  that  it  was  all  nonsense,  that  nitro- 
glycerine mast  be  retained  in  its  liquid  form,  that  the  admix- 
ture with  wood  spirits  was  the  only  safe  one,  and  that  any 
Admixture  with,  or  absorption  of  nitro-glycerine  by,  a  solid 
substance,  rendered  it  even  more  dangerous  than  if  left  in  its 
natural,  L  e,y  liquid  condition."  Dittmar  continued  his  ex- 
periments, mixing  nitro-glycerine  with  inexplosive,  incom- 
bustible substances,  principally  with  infusorial  earth.  He 
did  not  explode  them  in  any  drill  or  rock  holes,  but  fired 
them  by  means  of  a  copper  shell  or  cap  with  fuse  attached, 
the  shell  being  charged  with  a  strong  fulminate  and  placed 
upon  the  mixture  to  be  fired.  The  fuse  exploding  the  ful- 
minate, the  jar  caused  thereby  detonated  the  charge.  Nobel 
often  saw  the  compounds  Dittmar  was  experimenting  upon, 
and  the  mixtures  he  was  making,  and  Dittmar  often,  about 
the  beginning  of  September,  1«66,  conversed  with  Nobel 
upon  the  subject  of  those  experiments,  the  materials  he  was 
using,  and  the  purposes  he  was  seeking  to  attain.  After 
Dittmar  had  perfected  some  of  his  first  experimental  mix* 
tures  of  charcoal  and  nitro-glycerine,  Winckler  tried  them  at 
the  mines  and  reported  favorably  on  them,  and  then,  for  the 
first  time,  Nobel  evinced  some  interest  in  Dittmar's  experi- 
ments. Dittmar  built  a  furnace  and  experimented  with  in- 
fusorial earth  in  quantities,  mixed  with  nitro-glycerine. 
Nobel  pretended  not  to  notice  what  Dittmar  was  making 
there,  never  came  in  to  look  at  the  furnace,  was  not  pleased 
with  anything  that  Dittmar  made,  and,  finally,  Dittmar  re- 
frained altogether  from  speaking  to  him  on  the  subject.  It 
thus  became  necessary  for  Dittmar  to  employ  chiefly  the 
time  of  Nobel's  absence  from  Krummel  to  make  those  exper- 
iments, and,  when  Nobel  was  there,  Dittmar  experimented 
when  not  under  Nobel's  scrutiny.  Towards  the  end  of  Oc- 
tober, 1866,  Dittmar  made  public  tests  of  his  mixtures  of 
nitro-glycerine  with  infusorial  earth,  as  an  absorbent,  before 
Government  officers,  at  the  factory  at  Krummel,  in  the  pres- 
ence of  Nobel,  Winckler  and  Bandmann,  which  tests  proved 
eminently  successful.    The  ingredients  of  such  compounds 
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were,  at  that  time,  known  to  Nobel,  inasmuch  as  Dittmar  had 
revealed  to  him  what  they  were.    Nobel,  after  the  suceesfifnl 
issue  of  snch  tests,  and  while  Dittmar  was  further  experi- 
menting with  infusorial  earth  in  combination  with  nitro-gly- 
cerine,  mixed  some  of  the  infusorial  earth,  that  had  been 
dried  and  prepared  by  Dittmar,  with  nitro-glycerine,  in  a 
glass  jar.     The  only  original  experiment  ever  made  there  by 
Nobel  was  that  of  painting  sheets  of  common  paper  with 
liqnid  nitro  glycerine,  and  then  rolling  them  up  into  the  form 
of  a  cartridge.     Dittmar  says:    "I  continued  my  experi- 
ments, covering  almost  every  known  absorbent  substance, 
both  explosive  and  inexplosive,  both  combustible  and  incom- 
bustible, with  the  view  of  discovering  that  substance  which, 
either  naturally  or  under  chemical  treatment,  would,  without 
decomposition,  absorb  the  largest  quantity  of  nitro-glycerine, 
withont  detracting  from  the  explosive  force  thereof,  and 
rather  assist  or  enhance  the  force  of  explosion,  while,  at  the 
same  time,  rendering  the  compound  a  safe  and  efficient  pow- 
der, until  the  fall  of  1867,  when  I  left  the  employment  of 
Nobel  &  Co.     From  November,  1866,  until  I  left  their  em- 
ployment, as  aforesaid,  I  made  large  quantities  of  the  com- 
pound consisting  of  nitro-glycerine  and  infusorial  earth,  in 
the  proportions  of  about  70  per  cent,  of  nitro-glycerine   to 
about  30  per  cent,  of  infusorial  earth,  and  these  were  sold, 
during  said  period,  in  open  market.     In  the  spring  of  1867, 
Nobel  stated  to  me  that  he  was  going  to  take  a  pleasure  trip 
to  England.     Owing  to  the  fact  that  I  had  made  shipments 
of  nitro-glycerine  to  England,  for  Nobel's  firm,  I  supposed 
that  he  was  going  to  England  in  relation  to  snch  shipments 
and  for  pleasure  simply,  and  did  not  suspect  any  motive  or 
design  on  his  part  to  overreach  me.     I,  therefore,  continned 
in  the  employment  of  his  firm,  and  prosecuted  my  researches 
and  experiments  in  nitro-glycerine  combinations.   During  the 
summer  of  1867  Nobel  returned  from  England.     He  stated 
to  me  that  he  had  visited  England,  and  frequently  came  to 
my  house,  and,  while  there,  inspected  the  experiments  that  1, 
in  the  meantime,  had  made  in  respect  to  nitro-glycerine  com- 
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binatioDS,  and  had  many  and  extended  conversatioiiB  with  me 
in  respect  thereto.  I  told  him  that  the  result  of  mj  experi- 
ments, since  his  departure  for  England,  had  demonstrated  the 
advisability  of  preferring  an  explosive  or  combustible  to  an 
inert,  inexplosive  or  incombustible  substance,  as  an  absorb- 
ent, inasmuch  as,  as  aforesaid,  such  inert  matter  detracted 
from  the  explosive  force  of  the  nitro-glycerine,  while  a 
combustible  or  explosive  substance  rather  added  to  the 
force  of  the  explosion,  performing,  at  the  same  time,  the 
identical  functions,  in  respect  to  reduction  to  powder 
form  and  safety  in  handling  and  transportation,  and  that 
sawdust,  neutralized  so  as  to  free  it  of  all  qualities  that 
would  decompose  the  nitro-glycerine,  would,  in  combination 
with  the  latter  and  saltpetre,  add  to  its  explosive  force,  in 
lieu  of  detracting  from  it,  and  could  be  fired  without  recourse 
to  a  strong  fulminating  cap,  or  would,  in  other  words,  be  a 
compound  in  itself  explosive  by  common  ignition."  Dittmar 
left  Nobel  &  Co.'s  employment  in  the  fall  of  1867,  and  went 
to  Berlin,  to  Capt.  Schultze's  factory  and  became  a  partner 
in  the  business  relating  to  the  manufacture  of  explosive 
powders.  He  says:  "While  with  Schultze,  I  perfected 
that  part  of  my  invention  relating  to  combinations  of  nitro- 
glycerine with  combustible  and  explosive  substances.  *  *  * 
I  then  applied  for  letters  patent  to  the  Government  of  Great 
Britain  and  Ireland,  making  also  application  for  like  letters 
to  the  Government  of  Russia  and  Prussia,  respectively.  The 
combination  of  nitro-glycerine  with  infusorial  earth  having, 
by  experiment,  proved  itself  so  much  inferior  to  combina- 
tions with  combustible  and  explosive  substances,  as  absorb- 
ents, I,  in  my  application  for  such  letters  patent,  wholly 
discarded  inert  substances,  such  as  said  infusorial  earth, 
chalk,  brick-dust  and  the  like,  and  made  such  applications 
for  combinations  with  combustible  and  explosive  substances 
only.  It  was  upon  the  return  of  my  application  to  the 
British  Government  that  I  was  first  informed  of  the  fact 
that  Nobel,  during  his  sojourn  in  England,  had  applied  for 
and  obtained  English  letters  for  my  invention  aforesaid. 
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The  result  of  mj  application  for  an  English  patent  was  a 
proTisional  protection.  *  *  *  The  Prussian  Government 
refused  to  grant  me  letters  patent  upon  the  application  made 
hj  me  as  aforesaid,  npon  the  ground  that  the  mixture  of  nitro- 
glycerine and  powder  had  been  employed  for  blasting  pur- 
poses." Dittmar  allowed  his  Bussian  application  to  fall,  and 
did  not  perfect  a  patent  in  England  for  what  was  covered  by 
such  provisional  protection. 

The  English  provisional  protection  consisted  of  a  provis- 
ional specification  filed  by  one  Johnson,  December  6th,  1867, 
on  a  communication   from  Dittmar.    It  was    as  follows: 
**  Hitherto,  the  employment  of  nitro-glycerine  for  blasting 
snd  similar  purposes  has  been  attended  with  considerable 
danger,  and  the  object  of  this  invention  is  not  only  to  render 
its  employment  safe,  but  to  enable  it  to  be  transported  and 
stored  free  from  its  present  attendant  liability  to  explosion. 
In  carrjing  out  this  invention,  the  nitro-glycerine  is  mixed 
with  a  porous  combustible  substance,  such,  for  example,  as 
'finely  divided  wood  charcoal,  which,  by  preference,  has  been 
previously  saturated  with  a  solution  of  saltpetre,  or  nitrate 
of  soda,  or  mixtures  of  the  same,  and  also  with  a  solution  of 
carbonate  of  soda,  and  subsequently  dried,  so  as  to  expel  the 
water  employed  for  effecting  such  solution ;  or,  the  nitro- 
glycerine may  be  mixed  with  what  is  known  as  nitrocellulose, 
that  is  to  say,  with  finely  divided  wood  or  other  solid  ligneous 
matter,  which  has  been  treated  with  nitric  and  sulphuric  acid, 
in  a  manner  similar  to  that  employed  for  the  production  of 
gun  cotton ;  'or,  the  nitro-glycerine  may  be  mixed  with  saw- 
dust   or  finely  divided   solid  ligneous    matter,    previously 
impregnated  with  a  solution  of  nitrate  of  potash,  or  nitrate 
of  soda,  or  mixture  of  the  same,  and  with  an  alkali,  such  as 
carbonate  of  soda,  and  subsequently  dried,  so  as  to  expel  the 
water  employed  for  effecting  the  solution  of  the  before 
mentioned  salts ;  or,  instead  of  employing  the  substances  pre- 
pared as  herein  before  mentioned,  in  combination  with  nitro- 
glycerine individually,  mixtures  of  the  same  may  be  employed, 
and,  when  such  mixtures  of  any  two  or  more  of  the  before 
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mentioned  substances  are  employed  with  nitro-gljcerine,  the 
proportions  of  the  same  may  be  varied  according  to  the 
desired  requirement  of  the  blasting  material." 

Both  the  provisional  and  the  fall  specifications  of  NobeFs 
English  patent  were  filed  before  Dittmar's  English  provis- 
ional specification  was  filed.  Nobel's  fall  English  specifica- 
tion distinctly  says  that  the  article  he  produces  is  a  powder. 
The  English  provisional  specification  of  Dittmar  does  not  say 
that  his  article  is  a  powder.  No  patent  allowed  to  Dittmar^ 
or  printed  publication  of  anything  invented  by  him,  is  pro- 
duced, containing  a  description  of  what  is  described  in  re-issue 
No.  5,799,  The  only  question  is,  as  to  whether  Nobel,  instead 
of  having  himself  invented  what  is  described  in  re  issue  No. 
5,799,  derived  knowledge  of  it  from  Dittmar,  in  the  manner 
and  under  the  circumstances  set  up. 

It  is  stated  by  Dittmar,  that,  because  of  Nobel's  dissatis- 
faction with  his  experiments,  he  experimented  during  Nobel's 
absence,  and  refrained  from  speaking  to  Nobel  on  the  subject 
of  such  experiments ;  and,  although  Dittmar  states  that  Nobel 
knew  what  the  ingredients  were  of  the  compounds  of  nitro- 
glycerine and  infusorial  earth  which  Dittmar  used  in  his  pub- 
lic tests  made  in  October,  1866,  and  that,  from  November, 
1866,  until  the  fall  of  1867,  Dittmar  made  large  quantities  of 
the  compound  of  nitro-glycerine  and  infusorial  earth,  in  the 
proportions  or  about  70  per  cent,  of  nitro-glycerine  to  about 
30  per  cent,  of  infusorial  earth,  it  does  not  appear  that  these 
proportions  were  communicated  by  Dittmar  to  NobeL  There 
is  nothing  in  Dittmar's  story  which  goes  to  show*that,  after  Oc- 
tober, 1866,  Nobel  was  not  himself  experimenting,  without 
the  knowledge  of  Dittmar,  with  mixtures  of  nitro-glycerine 
and  absorbents.  Dittmar  did  not  regard  the  compound  he 
used  in  October,  1866,  of  nitro-glycerine  and  infusorial  earth, 
as  one  of  entire  success,  and  as  a  compound  showing  a  sub- 
stance which  would,  without  decomposition,  absorb  the  largest 
quantity  of  nitro-glycerine,  without  detracting  from  its  explo- 
sive force,  because,  after  October,  1866,  he  continued  his  ex- 
periments until  the  fall  of  1867,  with  a  view  of  discovering 
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that  Bubstance.  For  some  time  before  the  fall  of  1867  he 
tseema  to  have  confined  his  attention  to  mixtures  of  nitro- 
glycerine with  sawdust.  There  is  nothing  in  the  entire  state. 
ment  of  Dittmar  which  goes  to  show  that  Nobel  derived  from 
Dittmar  knowledge  of  what  is  described  in  re-issue  No.  5,799 
or  in  patent  No.  78,317,  or  that  Dittmar  made  any  invention 
that  is  described  in  his  patent  of  January  18th,  1870,  before 
Nobel  made  the  invention  described  in  re-issue  No.  5,799. 

If  it  were  the  fact  that  what  Dittmar  now  says  as  to  his 
being  the  real  inventor  of  the  invention  described  in  re-issue 
No.  5,799  amounted  to  enough  to  warrant  the  denial  of  the 
plaintiffs  motion,  it  would  be  impossible  to  accept  what  he 
fiays  as  worthy  of  reliance,  in  view  of  the  circumstances  under 
which  he  says  it  now,  after  having  been  silent  about  it  in 
former  litigations,  in  one  of  which,  the  suit  against  Parker, 
he  made  an  affidavit  the  only  purport  of  which  was  to  show 
that  re-issue  No.  5,799  was  void  for  want  of  novelty. 

In  regard  to  the  contention  that  the  plaintiff  has,  by  its 
conduct  towards  Dittmar,  deprived  itself  of  the  right  to  ask 
for  a  preliminary  injunction,  it  appears  that  the  plaintiff  has 
been  engaged  in  a  series  of  litigations,  for  several  years,  to 
establish  that  re-issue  No.  6,799  covers  powders  substantially 
the  same  as  those  involved  in  this  motion ;  that  the  plaintiff 
has  done  nothing  to  induce  Dittmar  to  believe  that  a  claim  to 
the  right  on  his  part  to  make  powders  such  as  those  involved 
in  this  motion  was  acquiesced  in  by  the  plaintiff ;  and  that,  on 
behalf  of  the  plaintiff,  Mr.  Kix  denies  the  allegations  of  Ditt- 
mar as  to  his  making  such  powders  without  objection  from 
the  plaintiff,  and  as  to  there  being  any  understanding  or  agree- 
ment between  Eix  and  Dittmar,  that  Dittmar  was  the  real 
inventor  of  what  is  covered  by  re-issue  No.  5,799,  or  that 
powders  such  as  those  involved  in  this  motion  did  not  in- 
fringe said  re-issue,  or  that  Dittmar  should  withhold  the  testi- 
mony which  he  now  brings  forward. 

There  must  be  a  preliminary  injunction  against  Dittmar 
and  the  Dittmar   Powder    Manufacturing  Company,  as  to 
powders  like  the  samples  No.  1  and  No.  2.    The  plaintiff 
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does  not  make  out  a  case  for  an  injunction  against  any  of  the 
other  defendants.  It  does  not  offer  any  proof  as  to  any 
articles  made  according  to  the  Dittmar  patent,  and,  therefore^ 
it  is  unnecessary  to  refer  to  that  patent,  and  none  of  the  de- 
fendants but  Dittmar  and  the  company  are  shown  to  have 
been  connected  with  the  said  samples. 

Oeorge  CHfford  and  Cau^ten  Browney  for  the  plaintiff. 

Everett  P.  Wheeler  and  Clarence  LexoWj  for  the  defend- 
ants. 


BlCHikKD  M.  HoE  Ain>  OTHERS,  00MP06ING  THE  FIBM  OF  B. 

Hoe  &  Co. 
Calvert  B.  Cottrell  and  Nathan  Baboook.    In  Equht. 

The  letters  patent  granted,  March  16th,  1869,  to  Richard  M.  Hoe,  ae  the  aarigoee 
of  Auguste  Hippolyte  Marinoni,  for  an  improyement  in  lithographic  printljig 
presses,  are  Talid. 

Mariooni  haying  made  oath,  in  his  application,  that  he  belieyed  himself  to  be 
the  original  and  first  inyentor,  and  haying  testified,  in  this  suit,  that  he  wss 
the  sole  inyentor,  snch  eyidence  was  held  not  to  haye  been  orercome  by  the 
testimony  of  one  Chaadr4,  that  he  was  a  joint  inyentor  with  Marinoni,  aod 
by  the  fact  that  patents  ha!d  been  issued  for  the  inyention,  in  Europe,  to  the 
two  jointly. 

The  decision  of  the  Commissioner  of  Patents,  that  the  required  drawings  and 
model  had  been  presented,  that  an  attorney  had  been  doly  appointed  and  had 
authority  to  amend  or  alter  the  specification,  and  that  the  specification  had 
been  sufiiciently  sworn  to  by  the  inyentor,  is  final,  and  cannot  be  renewed 
collaterally. 

There  is  sufficient  inyention  in  what  is  coyered  by  the  8d  claim,  namely,  "He 
combination  of  the  sheet-flyer  with  an  impression  cylinder  without  tapes, 
and  a  receiying  cylinder  proyided  with  both  grippers  and  tapes,  substantially 
l»  described  and  specified,"  to  support  a  patent 
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The  object  of  said  eombinatioD,  stated. 

There  is  a  combioatioD  of  the  sheet-flyer  with  the  impression  cyUnder,  because 
the  sooceasiye  action  of  each  contributes  to  prodace  a  practical  result. 

The  novelty  of  the  combination  sustained,  agunst  the  view  that  it  required 
only  sldlled  labor  to  make  it,  in  Tiew  of  what  existed  before,  all  the  elements 
of  the  combination  being  old,  but  the  combination  being  new,  in  fact,  and 
useful. 

The  combination  being  shown  in  the  drawings,  and  described  in  the  specifica- 
tion, as  to  its  principles  of  construction  and  mode  of  operation,  the  claim  is 
yaUd,  although,  in  stating  the  inyention,  in  the  body  of  the  specification,  one 
element  of  the  combination  was  omitted. 

(Before  SmpiCAir,  J.,  Connecticut,  March  80th,  1880.) 

Shipman,  J.  This  is  a  bill  in  equity,  based  upon  the  alleged 
infringement  of  letters  patent  which  were  granted,  on  March 
16th,  1869,  to  Eichard  M.  Hoe,  as  the  assignee  of  Angnste 
Hippolyte  Marinoni,  for  an  improvement  in  lithographic  print- 
ing presses.     The  patent  has  been  assigned  to  the  plaintiffs. 

The  first  question  is,  whether  Marinoni  was  the  sole  in- 
ventor of  the  alleged  improvement,  or  was  a  first  inventor 
with  Francis  Noel  Chaudr^.  In  1866,  Mr.  Hoe  was  in 
France,  and  purchased  from  Marinoni  all  his  rights  to  the  in- 
vention in  consequence  of  the  future  grant  of  letters  patent 
therefor  in  the  United  States.  Marinoni  made  oath,  in  his 
application  to  this  Government  for  letters  patent,  that  he  be- 
lieves himself  to  be  the  original  and  first  inventor  of  the 
improvements,  and  that  they  had  been  patented  in  France,  on 
June  5th,  1865,  in  the  name  of  Marinoni  and  Chaudre. 
Chaudr^,  who  was  a  partner  of  Marinoni  at  the  date  of  the 
invention,  testifies  that  he  was  a  joint  and  equal  inventor  of 
the  improvements,  which  he  describes  at  length.  On  June 
12th,  1865,  a  Belgian  patent  was  issued  to  Marinoni  and 
Chaudr6,  and  an  English  patent  was  issued  to  one  Clark,  upon 
their  communication.  By  the  French  statute,  every  new  dis- 
covery or  invention,  in  all  departments  of  industry,  confers 
upon  its  author,  under  the  conditions  and  for  the  time  men- 
tioned in  the  statute,  the  exclusive  right  of  working,  for  his 
own  profit,  the  said  invention.  "Every  person  who  shall 
wish  to  obtain  a  patent  of  invention,  must  deposit,  under  a 
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sealed  cover,  *  *  *  1.  His  petition  to  the  Minister  of 
Agriculture  and  Commerce ;  2.  A  specification  of  the  dis- 
covery, invention  or  application  forming  the  subject  of  the 
petition  ;  3.  The  drawings,"  &c.  The  patents  demanded,  in 
due  form,  are  delivered  without  previous  examination.  Ap- 
plications are  not  required  to  be  verified  by  oath,  and  are  not 
preserved  by  the  Government.  The  plaintiflb  introduced 
Marinoni's  deposition,  in  which  he  asserted  that  he  was  the 
sole  inventor.  It  is  necessary  for  the  defendants  to  over- 
come the  prima  facie  case,  and  to  establish  aflSrmatively  that 
the  applicant  was  not  the  sole  inventor.  The  testimony  of 
Chaudr^  is  not  suflBcient.  I  cannot  perceive,  from  the  depo- 
sitions, that  one  story  is  apparently  more  entitled  to  confidence 
than  the  other.  Marinoni's  statement  is  exceedingly  brief, 
and  is  a  bare  assertion  that  he  was  the  inventor.  Chaudre  is 
equally  positive  of  his  joint  participation  in  the  invention, 
and  he  describes  its  character,  but  is  equally  silent  as  to 
the  manner  in  which  they  worked,  and  as  to  the  method  by 
which  they  jointly  accomplislied  the  result.  If  the  defend- 
ants could  have  shown  an  admission  by  Marinoni,  in  either 
foreign  application,  that  he  was  not  the  sole  inventor,  it 
would  have  turned  the  scale ;  but  it  is  not  certain  what  the 
application  was,  or  that  he  personally  made  an  application. 
The  French  system  of  issuing  patents  is  not  so  exact  as  that 
which  prevails  here.  While  the  existence  of  the  foreign 
patents,  confessedly  with  the  knowledge  of  Marinoni,  throws 
doubt  upon  his  title,  and  while  I  am  not  satisfied  as  to  the 
authorship,  it  is  impossible  to  say  that  the  defendants  have 
established,  by  a  preponderance  of  proof,  the  fact  that  Mari- 
noni was  not  the  sole  inventor. 

It  is  next  insisted,  that  the  patent  is  invalid  by  reason  of 
sundry  irregularities  and  omissions  during  and  prior  to  the 
transit  of  the  application  through  the  Patent  Office.  These 
alleged  irregularities  are  as  follows :  Marinoni  appointed 
Messrs.  Munn,  Wales  and  Beach  "  to  act  as  his  attorneys  in 
presenting  the  application,  and  in  making  all  such  alterations 
and  amendments  as  may  be  required,  and  also  to  sign  his  name 
to  the  drawings."    This  authority  was  never  revoked  by 
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Marinoni  or  by  Hoe.  Hoe  &  Co.,  who  had  no  record  interest 
in  the  invention,  revoked  the  power  to  Mnnn  &  Co.,  and 
appointed  C.  A.  Dni^in  to  represent  them  in  the  premises. 
The  specification  which  Marinoni  had  made  and  filed  was  not 
intelligible.  Dnrgin  amended  the  specifieation  by  writing 
Bubetantially  a  new  one,  which  was  not  sworn  to  by  the 
inventor.  It  is  claimed  that  there  were  no  original  drawings 
or  model  accompanying  the  description,  as  required  by  the 
statute,  because  the  description  was  unintelligible  and  was 
not  a  description.  All  these  alleged  irregnlarities  and 
omissions  relate  to  the  formal  acts  to  be  done  by  the  inventor 
or  by  his  duly  constituted  attorney,  preparatory  to  and 
connected  with  the  issuing  of  the  patent.  The  Commis- 
sioner's decision  upon  the  fact  that  the  acts  were  done,  and 
upon  the  fact  of  the  compliance  of  the  applicant  with  the 
requirements  of  the  statute  in  regard  to  his  application,  is  not 
to  be  reviewed  collaterally.  For  the  purposes  of  this  case, 
the  Commissioner's  decision  is  final,  that  the  drawings  and 
the  model  required  by  the  statute  had  been  presented,  that 
Dorgin  was  the  duly  constituted  attorney  of  the  applicant  or 
his  assignee,  and  had  authority  to  amend  or  alter  the  specifi- 
cation, and  that  the  specification  had  been  sufficiently  sworn 
to  by  the  inventor.  If  the  patent  is  invalid  by  reason  of  any 
or  all  of  these  defects,  its  invalidity  is  to  be  determined  in  a 
proceeding  to  set  aside  the  patent  by  scire  facias^  or  by  bill 
or  information.  {Seymour  v.  Oshomej  11  TFaW.,  516 ;  Rutlber 
Co.  V.  Goodyear  Co.,  9  WaU.j  788 ;  Jackson  v.  Lavoton^  10 
Johns.,  23.) 

The  defendants  insist,  in  the  third  place,  that,  in  view  of 
the  state  of  the  art,  there  was  an  entire  lack  of  invention  in 
the  combination  which  is  the  subject-matter  of  the  third  and 
only  claim  which  is  said  to  have  been  infringed,  or  that  the 
combination  was  old. 

The  improved  press  was  for  lithographic  printing.  The 
invention  recited  in  the  third  claim  was  for  "  the  combination 
of  the  sheet-flyer  with  an  impression  cylinder  without  tapes, 
and  a  receiving  cylinder  provided  with  both  grippera  and 
tapes,  substantially  as  described  and  specified."     The  obje  c 


650  CONNECTICUT, 


Hoe  V.  Cottrell. 


of  the  invention  was  to  have  the  whole  width  or  gnrface  of  a 
sheet  of  paper  printed  with  heavy  color  on  the  impression 
cylinder,  and  delivered  automatically,  without  smutting,  face 
side  uppermost,  on  the  fly-board  or  table.  The  whole  width 
of  the  paper  is  enabled  to  be  printed,  because  the  impression 
cylinder  is  without  tapes  underlying  the  sheet.  The  sheet  is 
taken  by  the  grippers  of  the  receiving  cylinder,  and  is 
delivered  upon  tapes  running  from  the  receiving  cylinder 
over  pulleys  near  the  roots  of  the  fly-fingers.  These  tapes  are 
above  the  fly-fingers,  and  thus  prevent  the  sheet  from  being 
smutted  in  consequence  of  sliding  down  the  smooth  fly^f  rame. 
When  the  sheet  is  in  proper  position,  it  is  automatically 
turned  by  the  fiy-frame,  face  side  uppermost,  upon  the  table. 

If  there  was  invention  in  this  combination,  and  the 
patentee  was  the  first  inventor,  the  claim  is  not  invalid  upon 
the  ground  that  the  sheet  fiyer  and  impression  cylinder  have 
no  conjoint  action,  and  no  active  connection  to  produce  a 
joint  result.  The  combination  is  of  the  class  mentioned  in 
Forlush  V.  Cook^  (2  Fuller's  Patent  CaseSy  668,)  in  which  case 
Judge  Curtis  says :  '^  To  make  a  valid  claim  for  a  combina- 
tion, it  is  not  necessary  that  the  several  elementary  parts  of 
the  combination  should  act  simultaneously.  If  those 
elementary  parts  are  so  arranged  that  the  successive  action  of 
each  contributes  to  produce  some  one  practical  result,  which 
result,  when  attained,  is  the  product  of  the  simultaneous  or 
successive  action  of  all  the  elementary  parts,  viewed  as  one 
entire  whole,  a  valid  daim  for  thus  combining  these 
elementary  parts  may  be  made."  The  result  which  was 
attained  was  the  automatic  delivery  of  a  sheet,  automatically 
printed  upon  its  broad  side  with  heavy  color,  without  smut- 
ting, face  side  uppermost.  This  result  was  the  product  of  the 
successive  action  of  all  the  elementary  parts. 

It  is  not  denied  that  all  the  elements  were  old.  Delivery 
mechanism,  consisting  of  tapes  combined  with  flyers,  had 
been  used  in  presses  having  printing  cylinders  with  tapes. 
Impression  cylinders  without  tapes,  and  receiving  cylinders 
with  tapes,  had  been  combined  with  sheet-flyers  without  tapes. 
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But,  the  combination  of  all  the  elements  in  one  existing 
machine  was  new.  It  is  substantiallj  admitted  that  this  com- 
bination had  not  been  actnally  made  or  described  in  anj 
machine,  although  it  is  daimed  that  the  combination  was  so 
far  soggested  in  antecedent  patents,  that  the  fljer  conld  have 
been  added  by  any  skilled  press  bnilder,  as  a  matter  of  course. 
Prior  to  the  date  of  the  invention,  sheet-flyers  were  a  common 
adjunct  of  a  press.  They  were  made  so  as  to  be  detached 
from  presses  and  to  be  put  on  or  taken  off  at  pleasure.  Tape 
and  sheet-flyer  deliveries  had  been  combined,  and,  therefore, 
when  Dutartre,  in  his  French  patent  of  January  11th,  1853, 
showed  an  impression  cylinder  without  tapes,  a  receiving 
cjUnder  with  grippeis  and  tapes,  and  a  tape  delivery,  it  is 
said  that  any  skilled  builder  could  have  mechanically  added  a 
sheet-flyer  to  the  tapes.  It  is  further  said,  that,  when  the 
Beynolds  American  patent  of  February  28th,  1863,  contained 
the  same  combination,  and,  after  showing  how  the  paper  was 
delivered  to  the  tapes,  added,  that  it  is  '*  piled  by  hand  or  by 
an  ordinary  fly,"  it  was  the  part  of  ordinary  mechanical 
labor  to  add  the  fly  to  the  tapes.  It  is  to  be  observed,  that 
Seynolds  did  not  suggest  the  combination  of  fly  and  tapes. 

The  same  point  is  put  by  the  defendants,  more  forcibly,  in 
this  way.  The  plaintiffs,  at  the  date  of  the  invention,  were 
makmg,  in  their  factory,  the  Hoe  high-stop  press,  which  had 
an  impression  cylinder  without  tapes,  a  receiving  cylinder 
with  tapes,  and  a  sheet-flyer  without  tapes.  They  also  knew 
of  the  Taylor  press,  and  were  making,  at  the  same  time 
divers  presses  like  the  Taylor,  having  impression  cylinders 
vith  tapes  and  a  combined  tape  and  sheet-flyer  delivery. 
What  was  easier  than  for  Mr.  Hoe  to  discard  his  ingenious 
sheet-flyer,  and  substitute  the  well  known  Taylor  method  of 
delivery  !  Looking  at  the  question  from  the  present  stand- 
point of  time,  it  is  very  difficult  to  point  out  satisfactorily  to 
one's-self  the  changes  which  required  invention.  If  we  looked 
merely  at  the  simplicity  of  the  combination,  and  at  the  ease 
with  which  it  now  seems  that  anybody  oonld  have  accom- 
plished the  result,  the  oondnsion  would  be  irrenstible,  tliat 
there  was  no  combination. 
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The  facts  which  are  also  to  be  taken  into  account,  in  the 
determination  of  this  question,  are  these :  At  the  date  of  the 
invention,  abont  eighteen  hundred  patents  npon  printing 
presses  had  been  granted  in  England,  France  and  the  United 
States.  This  combination  did  not  exist  in  any  patented  or 
non-patented  deyice,  so  far  as  is  now  known.  Lithographic 
printing  was,  at  that  time,  well  understood.  Mr.  Hoe,  who 
had  long  been  a  printing  press  manufacturer  and  inventor, 
and  was  thoroughly  conversant,  both  by  study  and  practice, 
with  the  subject  of  improvements  in  printing,  and  was 
making  both  ^e  Hoe  high-stop  press  and  presses  which  had 
tape  and  fly  deliveries,  when  he  saw  the  Marinoni  press, 
recognized  it  as  an  invention  embodying  an  advance  in  the 
art,  and  hastened  to  purchase  the  exclusive  right  to  use  the 
improvement  in  this  country. 

The  combination  is  useful.  It  has  been  a  successful  and 
popular  press  and  has  been  extensively  sold.  The  plaintiffs 
have  substituted  it  for  the  Hoe  high-stop  press.  The 
exhaustive  and  expensive  manner  in  which  this  suit  has  been 
carried  on  and  contested  shows  that  the  combination  is  of 
value. 

In  the  determination  of  the  question  whether  there  was 
invention  in  any  particular  combination,  the  important  point 
is  to  ascertain  whether  novelty  and  utility  existed.  It  is  true, 
that  these  requisites  may  result  from  mere  mechanical  skill, 
and  a  new  and  useful  combination  may  be  formed  by  the  mere 
mechanical  addition  of  an  old  member  to  an  old  set  of  mem- 
bers ;  but,  when  a  device  has  a  new  mode  of  operation,  which 
accomplishes  beneficial  results,  '^  Courts  look  with  favor  upon 
it,"  and  are  not  exacting  as  to  the  degree  of  inventive  skill 
which  was  required  to  produce  the  new  result.  There  must 
be  8ome^  but  a  little  will  suffice.  {Forbush  v.  CooJc^  2  Fishej^^ 
Patent  Cdsea^  668  ;  Middletown  Tool  Co.  v.  Judd,  3  /rf.,  141 ; 
Stimpson  v.  Woodman^  10  WalL^  117.) 

The  facts,  that,  in  the  multiplicity  of  printing  press  mech- 
anism, this  combination  had  not  been  hit  upon,  and  that,  when 
it  was  introduced,  its  utility  was  universally  recognized,  and 
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that  it  ifi  plain,  that,  in  order  to  make  the  combination,  some 
changes  were  necessary  in  any  machine  or  drawing  which  has 
been  shown,  satisfy  me,  that,  to  produce  this  result  required 
changes  which  the  mere  skill  of  the  skilled  mechanic  would 
not  suggest,  and  that  the  work  was  practically  more  difficult 
than  now  seems  to  the  theorist  to  have  been  necessary. 

The  defendants  next  insist,  that  the  patent  is  void  because 
the  patentee,  in  the  body  of  his  specification,  states  that  his 
invention  consisted  in  the  combination  with  the  receiving 
cylinder,  provided  with  grippers  and  cords  or  tapes,  of  the 
sheet-flyers,  whereas,  a  new  element  is  introduced  into  the 
claim,  viz.,  "  an  impression  cylinder  without  tapes."  Thia 
claase  was  introduced  into  the  claim  by  amendment,  after  the 
application  had  been  rejected,  and  the  corresponding  amend- 
ment was  not  made  in  the  statement  of  the  invention  in  the 
body  of  the  specification.  It  is  admitted  by  the  defendants* 
expert  to  be  true,  "  that  the  combination  recited  in  the  third 
claim  is  all  shown  in  the  drawings,  and  is  described  in  the 
specification,  as  to  its  principles  of  construction  and  mode  of 
operation,  but  it  is  equally  true  that  it  is  nowhere  described, 
except  in  the  claim,  as  one  of  the  parts  of  invention  of  the 
patentee."  It  would  not  be  in  accordance  with  the  principles 
of  construction  which  have  heretofore  been  adopted  by  the 
Courts  of  this  country  to  declare  the  patent  void  on  account 
of  this  discrepancy  or  omission. 

In  regard  to  infringement,  diSerences  in  the  construction 
of  the  two  machines  exist,  but  they  are  not  material  with  re- 
spect to  the  mode  of  operation  of  the  combination  which  is 
the  subject  of  the  third  claim. 

Let  there  be  a  decree  for  an  injunction  and  an  account- 
i;>g,  in  respect  to  the  third  claim. 

M.  B.  Philipp  and  Benjamin  F.  Thxtrston^  for  the 
plaintiffs. 

H.  D.  Donnelly  and  William  D.  Shopman,  for  the  de- 
fendants. 


554  SOUTHERN  DISTRICT  OP  NEW  YORK, 

The  United  Shitee  v.  Noelke. 


The  United  States  vs.  Charles  D.  J.  Noelke. 

The  defendant  was  indicted  under  §  8,894  of  the  Reyiaed  Statatee.  The  lit 
count  alleged  that  he  deposited  in  the  mail  a  '*  letter  and  circular  "  concerniBi^ 
a  lottery,  setting  it  forth  in  haee  verba.  The  2d  count  alleged  that  he  de- 
posited in  the  mail  a  circular  concerning  a  lottery,  and  set  forth  what  the 
circular  purported  to  announce,  but  did  not  set  it  forth  in  haee  verba.  After 
a  yerdict  of  guilty  on  both  counts,  the  defendant  mored  in  arreat  of  judg- 
ment, and  for  a  new  trial,  on  exceptions :  Held, 

(1.)  Under  the  statute  the  same  paper  may  be  both  a  letter  and  a  drenkr,  and 
the  paper  depodted  in  this  case  was  both ; 

<2.)  The  indictment  need  not  state  that  the  paper  was  one  concerning  a  lottery 
**  offering  prixes  ;** 

(S.)  The  omission,  if  any,  in  the  first  count,  of  aTerments  to  show  the  illegal 
quality  of  the  paper,  was  a  defect  cured,  after  rerdict^  by  §  1,025  of  the  Be- 
Tised  Statutes,  as  a  defect  of  form,  not  tending  to  the  prejudice  of  (be  defend- 
ant; 

(4.)  The  paper  set  forth  in  the  first  count  shows,  on  its  fiuse,  that  it  is  such  a 
letter  as  is  within  the  prohibition  of  the  statute ; 

(6.)  The  second  count  is  bad,  because  it  does  not  set  forth  the  <nrcular  in  haec 
verba,  and  the  defect  is  one  which  is  not  cured  by  said  §  1,025,  and  one  wliidk 
can  be  ayailed  of  on  a  motion  in  arrest  of  judgment. 

In  empanelling  the  jury,  a  juror  was  asked,  by  the  defendant:  "  Haye  you  any 
prejudice  against  the  lottery  business,  or  those  who  are  engaged  in  it?" 
"Are  you  disposed,  in  your  mind,  to  put  an  end  to  the  traffic  in  lottery 
tickets  ?"  "  Are  you  in  fSayor  of  actiye  measures  for  the  euppreasion  of  the 
lottery  business  ?"  The  questions  were  successively  excluded.  The  juror  bad 
before  testified  that  he  knew  nothing  about  the  case,  and  he  afterwards  testi. 
fied  that  he  had  heard  nothing  and  read  nothing,  and  had  not  talked  wltb 
any  one  about  the  prosecution  of  lottery  dealers,  and  that  he  felt  that  he  could 
decide  the  case  by  the  eyidence,  without  prejudice.  He  was  sworn  aa  a  juror : 
Beld,  that  affirmatiye  answers  to  the  three  questions  would  not  haye  besn 
ground  for  rejecting  the  juror. 

Other  papers  enclosed  in  the  same  enyelope  with  the  paper  set  forth  in  the  first 
count,  were  admissible  in  evidence,  aa  they  tended  to  show  that  said  paper 
related  to  a  lottery,  and  were  part  of  the  reegeKUe. 

It  was  proper  to  allow  a  witness  to  testify  that  he  visited  the  place  of  bnanesi 
referred  to  in  the  paper  set  forth  in  the  first  count,  a  few  days  after  the 
paper  was  deposited  in  the  mail,  and  saw  lottery  tickets  sold  there  by  ths 
defendants  clerk,  and  that  the  defendant  stated  to  the  witness  that  the  derk 
was  in  his  employ,  and  that  that  was  his  business,  and  that  the  witness  tbeo 
flaw  there  papers  with  the  same  stamp  on  them  as  that  on  the  paper  enclosed 
in  said  envelope. 
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After  the  testimony  for  the  prosecation  had  been  closed,  the  defendant  objected 
that  no  evidence  had  been  introduced  tending  to  show  the  existence  of  a 
lottery.  The  Court  granted  time  to  supply  such  proof:  Hdd,  that  the  matter 
was  within  the  discretion  of  the  Court 

The  Act  of  the  Legislature  of  Louisiana,  passed  August  11th,  1868,  {Lean  of 
1868, />.  24,)  on  the  subject  of  lotteries,  is  a  public  Act,  and  provable  by  the 
hitroduction  of  a  volume  of  the  Laws  of  1868,  purporting  to  have  been  pub- 
lished by  authority. 

It  was  not  necessary  for  the  prosecution  to  prove  that  the  lottery  had  a  legal 
existence,  or  that  the  company  carrying  it  on  was  a  corporation. 

The  occupation  of  the  defendant,  the  passage  of  said  Act,  and  other  extrinsic 
circumstances,  were  proper  to  be  considered  by  the  jury  on  the  question 
whether  the  letter  related  to  a  lottery. 

Matters  stated  which  the  jury  had  a  right,  and  were  bound,  to  consider,  in  de- 
termining the  question  whether  the  defendant  was  the  person  who  depoaited, 
or  caused  to  be  deposited,  in  the  mail,  the  letter  in  question. 

The  general  rule  of  evidence  is,  that  a  postmark  is  presumptive  evidence  of  the 
mailing  of  a  letter,  and  such  rule  is  not  displaced  by  showing  that  envelopes 
not  mailed  have  been  stamped  with  a  j^ven  postmark. 

(Before  Blatobtord,  BxirxDiOT  and  Choatb,  JJ.,  Southern  District  of  New  York, 
March  SOth,  1880.) 


Choate,  J.  The  defendant  was  indicted  under  section 
3,894  of  the  Revised  Statutes,  which  provides  as  follows: 
"  No  letter  or  circular  concerning  lotteries,  so  called  gift  con- 
certs, or  other  similar  enterprises,  offering  prizes,  or  concern- 
ing schemes  devised  and  intended  to  deceive  and  defraud  the 
public  for  the  purpose  of  obtaining  money  under  false  pre- 
tences, shall  be  carried  in  the  mail.  Any  person  who  shall 
knowingly  deposit  or  send  anything  to  be  conveyed  by  mail, 
in  violation  of  this  section,  shall  be  punishable  by  a  fine  of 
not  more  than  five  hundred  dollars,  nor  less  than  one  hundred 
dollars,  with  costs  of  prosecution."  The  indictment  con- 
tained two  counts.  The  first  count  charged  that  the  defend- 
ant ^<  did  unlawfully  and  knowingly  deposit  in  the  mail  of  the 
United  States,  and  send  to  be  conveyed  by  the  said  mail,  a 
certain  letter  and  circular  concerning  a  lottery,  which  said 
letter  and  circular  was  then  and  there  of  the  tenor  and  in  the 
words  and  figures  following,  that  is  to  say : 
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'New  York,  Nov.  7,1879. 
Chaa.  D.  J.  Noelke, 

Banker  and  Broker, 

•  238  Grand  Street, 

Bet.  Christie  and  Bowery. 
Dear  Sir:— Yours  of   5tli  inst.,  enclosing  $3,  received. 
Enclosed  please  find  2  ^  La.  tickets,  as  pr.  your  order. 

Very  respectfully, 

Chas.  D.  J.  Noelke. 
All  prizes  payable  in  full  on  presentation  of  ticket. 
Official  copy  of  drawings  mailed  as  soon  as  received.' 
which  said  letter  and  circular  was  then  and  there  enclosed  in 
an  envelope  and  addressed  as  follows,  that  is  to  say : 
M.  Many, 

c.  o.  P.  Howell,  Esq., 

Trenton,  New  Jersey,  1  ,j> 
Mercer  Co.  J 
The  second  count  charged  that  the  defendant  "  did  nnlaw- 
f  ally  and  knowingly  deposit  in  the  mail  of  the  United  States, 
and  send  to  be  conveyed  by  the  said  mail,  a  certain  circular 
conceraing  a  lottery,  which  said  circular  was  then  and  there 
enclosed  in  an  envelope,  which  said  envelope  was  addressed  ss 
follows : 

*  M.  Many, 

c.  o.  P.  Howell,  Esq., 

Trenton,  New  Jersey, ) , 
Mercer  Co.  f 
and  which  said  circular  purported  to  be  an  announcement  of 
the  one  hundred  and  fourteenth  grand  monthly  distribution  of 
the  Louisiana  State  Lottery,  to  take  place  at  New  Orleans, 
Tuesday,  November  11,  1879,  describing  the  list  of  prizes, 
the  plan  of  the  lottery,  a  list  of  capital  prizes,  and  a  state- 
ment of  their  authority  for,  and  method  of,  doing  business.'' 
The  defendant  pleaded  "  not  guilty,''  and,  after  a  trial  before 
Benedict  J.,  and  a  verdict  of  "  guilty,"  on  both  counts,  he 
now  moves  in  arrest  of  judgment,  and  for  a  new  trial,  upon 
exceptions: 

(1.)  The  first  objection  taken  to  the  first  count  is,  that  the 
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writing  set  out  in  that  count  is  improperly  described  as  a 
^^  letter  and  circular."  It  is  insisted  that  the  statute,  in  pro- 
scribing a  letter  or  circular,  recognizes  the  distinction  between 
the  two  things ;  that,  by  a  circular  is  intended  a  written  or 
printed  communication,  general,  and  not  personal,  in  its  char- 
acter, and  that,  by  a  letter  is  intended  a  communication  per- 
sonal and  individual  in  character,  and  not  general ;  that,  if  the 
paper  set  forth  is  a  letter,  then  it  is  not,  and  cannot  be,  a  cir- 
cular, within  the  meaning  of  the  statute,  and,  if  it  is  a  circu- 
lar, then  it  cannot  be  a  letter.  We  think,  however,  that  the 
same  paper  may  be  both  a  letter  and  a  circular.  No  doubt, 
there  may  be  many  circulars  that  are  not  letters,  but  a  circu- 
lar which  is  in  the  form  of  a  letter  may  be  well  described  as 
a  letter  and  a  circular,  and  there  is  no  reason  for  excluding 
such  a  circular  from  the  operation  of  the  statute.  There  is 
nothing  on  the  face  of  the  paper  set  forth  in  the  first  count 
indicating  that  it  was  not  a  circular,  that  is,  a  paper  intended 
to  be  issued  to  a  great  number  of  persons,  or  for  general  cir- 
culation ;  yet  it  undoubtedly  is  a  letter  in  form.  This  mode 
of  describing  it  may,  perhaps,  have  imposed  on  the  Govern- 
ment the  necessity  of  proving  that  the  paper  was  both  a  letter 
and  a  circular ;  although,  where  an  instrument  is  set  out  in 
fall,  the  description  has  been  held  to  be  surplusage.  {Regina 
V.  WiUiams,  2  Den.  C.  CI,  61 ;  United  States  v.  Trout,  4 
5w«.,  105  ;  United  StaUs  v.  Bennett,  16  Blatchf.  C.  C.  B., 
338.)  But,  whether  these  cases  apply  to  the  present  case  or 
not,  we  think  the  count  is  not  for  this  reason  bad. 

(2.)  It  is  also  objected  to  the  first  count,  that  it  omits  to 
charge  that  the  paper  was  one  "  concerning  a  lottery  offering 
prizes.'*  This  objection  is  based  on  an  erroneous  reading  of 
the  statute.  The  things  proscribed  are  (1.)  "lotteries;"  (2.) 
"so  called  gift  concerts;"  (3.)  "similar  enterprises  offering 
prizes ; "  and  (4.)  "  schemes  devised  and  intended  to  deceive 
and  defraud  the  public  for  the  purpose  of  obtaining  money 
under  false  pretences."  The  words  "  offering  prizes  "  qualify 
and  limit  the  words  "  similar  enterprises."  They  indicate  the 
nature  of  the  similarity  to  "lotteries"  and"  so  called  gift 
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concerts/'  which  mast  characterize  other  ^^  enterprises"  than 
"lotteries"  and  "gift  concerts,"  to  bring  them,  also,  within 
the  embrace  of  the  statnte.  The  words  are  wholly  unneces- 
sary, and  would  be  tautological,  as  descriptive  of  "lotteries'^ 
and  "  gift  concerts,"  for,  the  offering  of  prizes  is  well  under- 
stood to  be  an  essential  part  of  a  "  lottery  "  or  a  "  gift  con- 
cert." This,  we  think,  is  the  obvious  construction  and  mean- 
ing of  the  statute, 

(3.)  It  is  also  objected  to  the  first  count,  that  it  omits  aver- 
ments necessary  to  show  the  illegal  quality  of  the  writing  set 
forth ;  that,  as  set  out,  the  paper  does  not,  on  its  face,  and 
without  explanation,  concern  a  lottery;  that  the  expression 
"  La.  tickets  "  is  uniixtelligible  until  more  than  intrinsically 
appears  is  supplied  by  inuendo ;  and  that  there  is  no  aUega- 
gation  of  the  existence  of  a  lottery  of  and  concerning  which 
the  paper  was  written. 

It  is,  undoubtedly,  an  established  rule  of  criminal  plead- 
ing, that,  in  setting  out  a  writing  as  an  alleged  violation  of  a 
statute,  where  words  constitute  the  gist  of  the  offence,  if  the 
paper  itself,  in  its  own  terms,  does  not  purport  to  be  the 
thing  prohibited,  the  indictment  should,  by  further  averment 
or  inuendo,  set  forth  that  essential  fact.  The  word  "  lottery  " 
is  not  used  in  the  paper  set  out  in  the  first  count.  The 
expressions  "  La.  tickets,"  "  all  prizes,"  and  "  official  copy  of 
drawings,"  do  not,  perhaps,  necessarily  refer  to  a  lottery, 
although  it  is  difficult  to  imagine  any  other  subject  to  which 
they  could  be  reasonably  attributed ;  but,  the  paper  is  averred 
to  be  "a  certain  letter  and  circular  concerning  a  lottery," 
and,  although  this  is  an  inartificial  and  informal  mode  of 
averring  that  the  words  "  tickets,"  "  prizes,"  and  "  drawings," 
used  in  the  paper,  were  used  in  reference  to  tickets,  prizes 
and  drawings  of  and  in  a  lottery,  we  think  that  the  defect  is 
not  available  to  the  defendant  after  verdict.  By  section  1,025 
of  the  Revised  Statutes,  it  is  provided:  "No  indictment 
found  and  presented  by  a  grand  jury,  in  any  District  or 
Circuit  or  other  Court  of  the  United  States,  shdl  be  deemed 
insufficient,  nor  shall  the  trial,  judgment  or  other  proceeding 
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thereon  be  aflfected,  by  reason  of  any  defect  or  imperfection  in 
matter  of  form  only,  which  shall  not  tend  to  the  prejudice  of 
the  defendant,"     This  statute  was  passed  July  1st,  1872,  being 
the  8th  section  of  "  An  Act  to  further  the  administration  of 
justice,"   (17    TJ.  S.  Stat,  at  Large,  198,)    and,    while    its 
operation  is  necessarily  limited  by  'that  provision  of  the 
ConBtitntion,  {Amdt.    6,)  which    secures   to    every  person 
accnsed  the  right  "  to  be  informed  of  the  cause  and  nature  of 
the  accusation,"  which  has  been  held  to  mean  that  the  offence 
mnst  be  set  out  "  with  clearness  and  all  necessary  certainty,  to 
apprise  the  accused  of  the  crime  with  which  he   stands 
charged,"  {United  States  v.  Cruikahanh,  92  U.  S,  558,)  yet 
we  think  that  the  informality  of  the  averment  that  the 
expressions  used  in  the  paper  set  forth  were  used  concerning 
a  lottery,  was  one  which  it  was  competent  for  Congress 
to  allow  the  accused  to  waive  by  going  to  trial  on  the  indict* 
ment,  and  that  this  kind  of  imperfect  and  informal  averment 
of  a  fact  essential  to  make  the  offence  complete,  was  one  of 
those   "matters   of  form"   designed  by  the  statute  to  be 
disregarded,  where  it  appears  that  the  defendant  was  not 
prejudiced  thereby.    It  is  not  the  case  of  an  entire  want 
of  an  averment  of  a  material  fact,  but  rather  a  case  of  an 
informal  averment  of  such  fact,  and  yet  an  averment  such 
that  no  person  of  ordinary  intelligence  would  fail  to  under- 
stand, from  reading  this  indictment,  that  the  meaning  was^ 
that  these  expressions  were  used  with  reference  to  a  lottery. 
The  design  of  the  statute  was  to  discourage  the  practice,  on 
the  part  of  defendants,  of  lying  by  till  after  trial  and  verdict, 
and  then  urging,  as  ground  for  arrest  of  judgment,  mere 
defects  of  form,  where,  to  all  reasonable  certainty,  they  had 
not  been  misled  or  prejudiced.    And,  whatever  might  be  the 
effect  of  this  defect  in  the  indictment,  on  a  motion  to  quash, 
or  on  demurrer,  we  think  it  no  sufficient  ground  in  arrest  of 
judgment.     It  is  quite  clear,  that  the  defendant  suffered  no 
prejudice  on  this  account.    We  think,  also,  that  this  defect 
in  the  indictment  is  one  of  those  defects  of  informal  aver- 
ment, which,  as  distinguished  from  a  defect  consisting  in  the 
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total  want  of  an  essential  averment,  is  cured  after  verdict,  even 
at  common  law.  {Heymann  v.  The  Queen^  12  Coafs  Cr.  C, 
383 ;  BracUaugh  v.  Ths  Queen,  L.  E,,  3  Q.  B.  Div.,  642.) 

(4.)  It  is  also  objected  to  the  first  count,  that  it  omits 
necessary  allegations  to  show  that,  in  the  sense  contemplated 
by  the  statute,  the  letter  set  forth  was  one  concerning  a 
lottery.  The  argument  is,  that  the  statute  was  not  intended 
to  prohibit  aU  letters  concerning  a  lottery,  but  only  soch  as 
were  designed  to  promote  and  further  the  illegal  or  immoral 
business  of  setting  up  and  carrying  on  lotteries.  It  is  trae, 
that,  where  an  act  is  prohibited,  and,  upon  the  necessary  oon- 
struction  of  the  statute,  it  is  evident  that  the  act  is  intended 
to  be  proscribed  only  under  certain  circumstances,  or  upon 
facts  coming  within  the  well  understood  reason  of  pubUc 
policy  which  led  to  the  enactment  of  the  statute,  it  is  not, 
generally,  sufficient  to  charge  the  offence  in  the  words  of  the 
statute.  J^on  constat  the  act  may  be  within  some  of  the 
implied  exceptions,  (United  States  v.  Gooding ,  13  WheaL^ 
460;  United  States  v.  Fond,  2  Curtis  C.  C.  JR.,  268 ;)  and, 
no  doubt,  many  innocent  letters  may  be  written  and  sent  by 
mail  concerning  lotteries,  as,  for  instance,  a  letter  from  a  man 
to  his  son,  cautioning  him  not  to  be  induced  to  spend  hiB 
money  for  lottery  tickets.  This  statute,  clearly,  has  many 
implied  exceptions.  But,  we  think,  that,  assuming  that  there 
is,  as  we  have  held  that  there  is,  an  averment,  in  substance, 
that  the  expressions  in  the  letter  set  out  referred  to  a  lottery, 
it  does  appear  clearly,  on  the  face  of  the  paper,  that  it  is  such 
a  letter  as  is  within  the  prohibition  of  the  statute.  It  admits 
of  no  possible  meaning,  unless  it  is  understood  to  be  a  commu- 
nication in  the  course  of  a  direct  dealing  in  lottery  tickets. 
Such  a  letter  is,  unmistakably,  within  the  reason  and  the 
prohibition  of  the  statute. 

(5.)  The  alleged  defect  in  the  second  count  is,  that  the  cir- 
cular should  have  been  set  forth,  not  as  it  is,  by  a  description 
of  its  contents,  but  in  haec  'verba.  Where  the  offence  consists 
of  words  spoken  or  written,  the  general  rule  is,  that  those 
words  must  be  set  forth  in  the  indictment.    This  rule  has 
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been  applied  in  a  large  namber  of  cases,  including  the  offence 
of  sending  threatening  letters.  {Bex  v.  Hoyd^  3  EosPb  P.  (7., 
1,122.)  It  seems  to  us  that  the  present  case  is  within  the  gen- 
eral mle.  In  the  recent  case  of  United  States  y.  Bennett^ 
(16  Blatchf.  C.  C,  B.J  838,)  the  rnle  was  recognized  in  the  case 
of  an  indictment  for  sending  obscene  matter  through  the  mail, 
but  it  was  held  that  the  rule  did  not  apply  where  it  appeared  by 
the  indictment  that  the  matter  was  too  indecent  to  be  put  upon 
the  records  of  the  Court,  in  which  particular  case  the  Courts 
in  this  country  have  held  that  the  rule  does  not  apply.  This 
objection  appears  to  have  been  regarded  as  one  of  substance 
and  not  of  form  merely,  and,  therefore,  not  aided  by  verdict, 
at  common  law,  {BracUaugh  v.  The  Queen,  L.  B.,  8  Q.  B. 
Biv.,  618 ;)  and,  for  the  same  reason,  we  think  it  is  not  cured 
by  the  statute  above  referred  to,  {Bev.  Stat.y  §  1,025.) 

The  motion  in  arrest  must,  therefore,  be  sustained  as  to  the 
second  count,  and  overruled  as  to  the  first  count. 

(6.)  The  first  three  exceptions  taken  upon  the  trial  were 
during  the  empanelling  of  the  jury.  A  juror  being  called, 
was  asked  by  the  defendant's  counsel :  "  Have  you  any  preju- 
dice against  the  lottery  business  or  those  who  are  engaged  in 
it?"  This  was  objected  to  and  excluded,  and  the  defendant 
excepted.  The  juror  was  then  asked :  "Are  you  disposed,  in 
your  mind,  to  put  an  end  to  the  traflic  in  lottery  tickets  ? " 
This  was  objected  to  and  excluded,  and  the  defendant  ex- 
cepted. The  juror  was  then  asked:  '*Are  you  in  favor  of 
active  measures  for  the  suppression  of  the  lottery  busi- 
ness?" This  was  objected  to  and  excluded,  and  the  de- 
fendant excepted.  The  juror  had  previously  testified  that 
he  knew  nothing  about  the  case ;  and  he  subsequently  tes- 
tified, being  further  interrogated  by  the  defendant's  coun- 
sel, that  he  had  heard  nothing,  and  read  nothing,  nor  talked 
with  anybody  at  aU,  about  the  prosecution  of  lottery  deal- 
ers, and  that  he  felt  that  he  could  go  into  the  jury  box  with- 
out any  prejudice  for  or  against  the  defendant  and  decide 
the  case  strictly  within  the  evidence,  without  regard  to  any- 
thing that  he  had  heard  or  known  outside  of  the  evidence. 
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He  was  then  sworn  as  a  juror.  It  must  be  assumed,  that  the 
juror  might  have  answered  these  questions  in  the  affirmatiye, 
and  the  question  is,  whether  he  would  be  rendered  incompe- 
tent as  a  juror  by  the  fact  that  he  had  a  prejudice  against 
the  lottery  business  or  those  who  are  engaged  in  it,  or  that  he 
was  disposed,  in  his  mind,  to  put  an  end  to  the  traflSc  in  lot- 
tery tickets,  or  in  favor  of  active  measures  for  the  suppression 
of  the  lottery  business. 

Parties  have  a  right  to  be  tried  by  an  impartial  juiy. 
This  does  not  mean  that  they  have  a  right  to  have  jurors  who 
have  no  prejudice  or  no  opinion  as  to  the  policy  of  enforcing 
the  laws.  If  the  juror  had  answered  all  these  questions  in 
the  affirmative,  it  would  only  show  that  he  entertained  a 
prejudice  in  favor  of  enforcing  the  laws  of  the  State  of  New 
York  against  lotteries,  which  have  been  in  force  for  a  great 
number  of  years.  We  see  nothing  in  this  prejudice  to  dis- 
qualify him.  In  fact,  if  he  is  a  good  citizen,  and  fit  to  sit 
on  the  jury  at  all,  he  is  bound  to  have  a  prejudice  against 
what  is  forbidden  by  law,  and  against  those  who  break  the 
law,  and  is  bound,  also,  to  be  in  favor  of  active  measures  for 
the  enforcement  of  the  criminal  laws  of  the  State.  The  cases 
cited  by  the  defendant  as  analogous  to  this  are  not  in  point 
Alhrecht  v.  Walker j  (78  722.,  69,)  was  an  action  for  damages 
for  the  sale  of  intoidcating  liquor  to  the  plaintifPs  husband. 
A  juror  testified  that  he  had  a  prejudice  against  the  business 
in  which  the  defendant  was  engaged,  but  not  against  the  de- 
fendant himself,  and,  although  he  might  have  a  prejudice 
against  the  man  engaged  in  the  business,  he  did  not  know  that 
he  would  start  out  in  the  investigation  with  a  prejudice 
against  the  man  engaged  in  it.  In  reference  to  this,  Mr.  Jus- 
tice Breese  says :  "  All  honest  men  have  a  prejudice,  so  to 
speak,  against  larceny  and  other  crimes,  but,  if  no  prejudice 
exists  against  a  party  charged  with  the  crime,  we  do  not  think 
that,  of  itself,  is  ground  of  challenge  for  cause.'^  In  Win- 
nesheik  Ins.  Co.  v.  Schnellery  (60  lU.^  472,)  the  jaror  testified 
that  he  had  a  prejudice  against  insurance  companies  generally ; 
that  it  was  founded  on  the  fact  that  he  could  not  comprehend 
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their  proceedings ;  but  that  the  prejudice  would  not  affect 
his  verdict.  On  this  the  Court  said :  "  It  was  error  to  over- 
rule the  challenge  of  the  juror.  *  *  *  A  man  may  have 
a  prejudice  against  crime,  against  a  mean  action,  against  dis- 
honesty, and  still  be  a  competent  juror.  This  is  proper,  and 
such  prejudice  will  never  force  a  juror  to  prejudge  an  innocent 
and  an  honest  man.  As  to  this  juror,  the  feeling  he  enter- 
tained against  insurance  companies  was  of  a  bigoted  and  rep- 
rehensible character."  The  case  of  Maretzeh  v.  Cautd/voeU^ 
(2  Abb.  Pr.  Rep.^  N.  S,y  407,)  was  an  action  for  libel  respect- 
ing the  plaintiff's  conduct  as  a  theatrical  manager.  A  juror 
testified  that  he  was  opposed  to  theatrical  representations. 
It  was  held  that  he  should  not  have  been,  as  matter  of  law, 
excluded  on  that  account,  but  that  it  was  ground  only  for 
challenge  to  the  favor.  But,  it  will  be  observed,  that  the 
juror  had  a  prejudice  against  a  whole  class  of  persons  to  which 
the  plaintiff  belonged,  by  reason  of  their  being  engaged  in  a 
business  which  was  not  unlawful.  So,  where  defendants,  who 
were  Roman  Catholics,  were  indicted  for  a  riot  growing  out  of 
prejudices  between  Koman  Catholics  and  others,  it  was  held 
proper  to  allow  a  juror  to  be  asked  if  he  had  any  bias  or  preju- 
dice against  Roman  Catholics.  {The  People  v.  Christie,  3 
Abb,  Pr.  Pep.,  266.)  Where  the  subject-matter  inquired 
about  is  one  on  which  there  is  public  agitation  or  diversity  of 
opinion  in  the  community,  and  strong  feelings  are  excited, 
greater  latitude  of  inquiry  must,  clearly,  be  allowed  than 
where  the  question  relates  simply  to  a  matter  about  which 
there  is  no  such  agitation  or  diversity  of  opinion.  As  to  the 
business  of  dealing  in  lottery  tickets,  it  seems  to  us  that  there 
is  no  such  diversity  of  opinion  or  public  agitation  in  respect 
to  the  policy  of  the  laws  prohibiting  it,  and  in  respect  to  its 
injurious  effects  upon  the  morals  and  well-being  of  the  com- 
munity, as  to  make  these  questions  proper,  or  reasonably 
necessary,  to  ascertain  the  impartiality  of  the  jurors.  More- 
over, at  the  time  these  questions  were  asked,  it  had  not  ap- 
peared that  the  defendant  was  a  dealer  in  lottery  tickets ;  and 
if  the  questions  would  have  been  competent  at  all,  as  tending 
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to  dificlose  a  prejudice  against  the  defendant,  that  fact  should, 
it  seems,  have  been  shown,  or  evidence  of  it  offered.  With- 
out regard  to  that  point,  however,  we  think  the  facts  oflFered 
to  be  shown  immaterial,  because  thej  did  not  tend  to  disdoee 
any  prejudice  which  would  render  the  juror  incompetent.  If 
the  counsel  expected  to  follow  these  questions  up  by  others 
more  material,  ho  should  have  put  such  further  questione,  or 
suggested  the  point.  As  the  record  stands,  it  cannot  be  as- 
sumed that  he  desired  to  show,  against  the  competency  of  the 
juror,  anything  more  than  would  have  been  shown  by  the 
affirmative  answers  to  these  questions. 

(7.)  Objection  was  also  made  to  the  admission  in  evidence 
of  other  papers  enclosed  in  the  same  envelope  with  the  letter 
or  circular  set  forth  in  the  first  count,  as  it  was  put  in  the 
mail.  Those  other  papers  tended  strongly  to  show  that  the 
paper  set  forth  related  to  a  lottery.  They  were  the  circular 
described  in  the  second  count,  and  two  tickets  purporting  to 
be  tickets  in  a  lottery  called  "  The  Louisiana  State  Lottery." 
There  can  be  no  doubt  that  they  were  competent  evidence,  as 
part  of  the  res  gestcB. 

(8.)  A  witness  for  the  prosecution  testified,  that  he  visited 
the  place  of  business  referred  to  in  the  letter  set  forth  in  the 
first  count.  No.  288  Grand  street,  a  few  days  after  the  time 
alleged  in  the  indictment  when  the  letter  was  mailed,  and 
that  he  saw  there  several  other  papers  bearing  the  same 
device  or  monogram  as  were  on  the  papers  enclosed  with  said 
letter,  and  saw  the  defendant  there,  with  a  hand  stamp,  make 
the  same  impression  on  a  slip  of  paper.  The  witness  was 
then  asked:  ^'Wbat  else  did  you  see  and  do  there  at  that 
time?"  This  question  was  objected  to.  The  objection  was 
overruled  and  the  defendant  excepted.  The  witness  then 
testified  to  seeing  a  lottery  ticket  sold  thereby  the  defendant's 
clerk  while  the  defendant  was  present,  and  to  statemeDts 
made  by  the  defendant  to  the  witness,  that  this  clerk  was  in 
his  employ  and  that  this  was  his  business;  and  that  the 
defendant  tried  to  prevent  a  deputy  marshal, who  was  with  the 
witness,  from  entering  the  place.  The  defendant  objected  to 
this  evidence,  and  moved  to  strike  it  out.     The  motion  was 
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denied,  and  the  defendant  excepted.  The  witness  further 
teBtified,  under  the  defendant's  objection  and  exception,  that 
he  found  in  the  front  office  a  place  for  the  sale  of  lottery 
tickets,  and  in  the  back  part  a  policy  shop.  It  is  now  insisted, 
that  this  testimony  was  wholly  irrelevant  and  "utterly 
foreign  to  the  charge."  It  seems  to  us,  however,  that  it 
tended  to  trace  to  the  defendant  the  possession,  prior  to  their 
mailing,  of  the  papers  enclosed  in  the  envelope,  and  that  his 
declarations  as  to  his  business,  so  soon  after  the  mailing 
of  this  letter,  were  competent,  as  bearing  on  the  question, 
whether  or  not  it  was  he  who  mailed  the  letter.  It  tended  to 
show  that  he  had  motive  and  opportunity  to  commit  the 
offence  with  which  he  was  charged,  and  such  circumstantial 
evidence  is  always  competent. 

(9.)  After  the  District  Attorney  had  announced  the  testi- 
mony for  the  prosecution  closed,  the  defendant  moved  for  an 
acquittal,  on  the  ground  that  no  evidence  had  been  introduced 
tending  to  show  the  existence  of  a  lottery  of  and  concerning 
which  the  papers  in  question  were  written  or  made.  The 
District  Attorney  then  asked  time  to  supply  this  proof,  which 
was  granted  under  objection  and  exception  on  the  defendant's 
part,  and  an  adjournment  was  had  for  this  purpose.  It  is  now 
insisted,  that  this  was  error,  but  we  are  of  opinion  that  it  was 
within  the  discretion  of  the  presiding  judge  to  permit  the 
case  to  be  reopened. 

(10.)  On  the  coming  in  of  the  Court,  the  District  Attor- 
ney offered  in  evidence  pages  24,  25  and  26  of  a  volume  en- 
titled, "  Laws  of  1868,  of  the  State  of  Louisiana,"  being  an 
Act  to  authorize  the  incorporation  and  establishment  of  the 
Louisiana  State  Lottery  Company,  to  be  referred  to.  This  was 
objected  to,  on  the  ground  that  a  private  Act  cannot  be 
proved  by  the  introduction  of  the  book  containing  it.  The 
objection  was  overruled,  and  the  defendant  excepted.  The 
book  from  which  this  Act  was  read  has  been  before  us.  It 
bears  the  imprint,  "  Published  by  Authority,"  on  the  title 
page.     The  Act  in  question,  passed  August  11th,  1868,  is  en- 
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titled,  "  An  Act  to  increase  the  Eevenues  of  the  State,  and 
to  authorize  the  incorporation  and  establishment  of  the 
Louisiana  State  Lottery  Company,  and  to  repeal  certain  Acts 
now  in  force."  The  first  section  is  as  follows:  "That, 
whereas  many  millions  of  dollars  have  been  withdrawn  from 
and  lost  to  this  State  by  the  sale  of  Havana,  Kentucky, 
Madrid  and  other  lottery  tickets,  policies,  combinations  and 
devices,  and  fractional  parts  thereof,  it  shall  hereafter  be 
unlawful  to  seU,  offer  or  expose  for  sale  any  of  them,  or 
any  other  lottery,  policy  or  combination  ticket  or  tickets, 
devices  or  certificates,  or  fractional  parts  thereof,  except 
in  such  manner  and  by  such  persons,  their  heirs,  execu- 
tors or  assigns,  as  shall  be  hereinafter  authorized."  The 
second  section  declares  that  certain  persons  named  "are 
hereby  constituted  and  declared  a  corporation  for  the  objects 
and  purposes,  and  with  the  powers  and  privileges,  hereinafter 
specified  and  set  forth,"  and  then  follow  "  articles  of  incor- 
poration," which  declare,  among  other  things :  "  The  objects 
and  purposes  of  this  corporation  are.  First. — The  protection 
of  the  State  against  the  great  losses  heretofore  incurred  by 
sending  large  amounts  of  money  to  other  States  and  foreign 
countries,  for  the  purchase  of  lottery  tickets  and  devices, 
thereby  impoverishing  our  own  people.  Second. — To  estab- 
lish a  solvent  and  reliable  home  institution  for  the  sale  of  lot- 
tery, policy  and  compensation  tickets,  &c.,  at  terms  and  prices 
in  just  proportion  to  the  prizes  to  be  drawn  and  to  insure 
perfect  fairness  and  justice  in  the  distribution  of  such  prizes. 
Third. — To  provide  means  to  raise  a  fund  for  educational  and 
charitable  purposes  for  the  citizens  of  Louisiana."  The 
articles  also  provide,  that  the  corporation  shall  pay  to  the 
State  of  Louisiana  $40,000  per  annum,  to  be  credited  to  the 
educational  fund.  The  third  section  of  the  Act  imposes  a 
penalty  on  any  person  for  selling  or  offering  for  sale  any  lot- 
tery tickets  in  violation  of  the  Act.  The  fourth  section 
grants  to  the  corporation  the  exclusive  privilege,  for  twenty- 
five  years,  of  establishing  a  lottery  and  selling  tickets.     The 
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seventh  section  repeals  certain  laws,  namely,  an  Act  passed 
February  17th,  1866,  entitled,  "  An  Act  to  license  the  vend- 
ing of  lottery  tickets ;"  "  An  Act  to  authorize  the  sale  of  stamps 
to  venders  of  lottery  tickets,^'  passed  February  28th,  1866 ; 
and  an  Act  to  amend  the  last  named  Act,  passed  March  22d, 
1866  ;  and  ^'  all  other  laws  or  parts  of  laws  inconsistent  with 
or  contrary  to  the  provisions  of  this  Act."  The  Acts  thus 
expressly  repealed  are,  clearly,  general  statutes.  The  Act  of 
February  17th,  1866,  was  an  Act  creating  offences  and  im- 
posing penalties. 

We  have  no  doubt  that  this  statute,  read  in  evidence,  is  to 
be  regarded  as  a  general  statute  or  public  Act,  and  not  as  a 
private  Act.  It  is  largely  made  up  of  provisions  in  the 
nature  of  general  legislation,  and  the  fact  that,  incidentally, 
and  as  a  means  towards  making  such  general  legislation  effec- 
tual, it  grants  corporate  powers  to  certain  persons,  does  not 
make  it  the  less  a  general  law.  Laws  are  either  public  or 
private,  and  this  is,  clearly,  public.  The  objection  that  it  was 
not  proved  as  a  private  law  has  no  force. 

(11.)  The  prosecution  having  rested  again,  the  defendant's 
counsel  renewed  his  motion  to  direct  a  verdict  of  acquittal, 
upon  the  ground  specified  in  the  former  motion,  that  there 
was  no  evidence  of  the  existence  of  a  lottery  of  and  concern- 
ing which  the  papers  in  question  could  have  been  written  or 
made,  or  that  they  are  letters  and  circulars  concerning  any 
lottery ;  also,  on  the  further  ground,  that,  be  the  Act  what  it 
may,  there  is  no  evidence  of  any  action  in  acceptance  of  the 
charter  there  tendered,  or  that  an  organization  imder  that  Act 
was  ever  effected  by  the  corporators  named  therein,  or  that 
the  corporation,  if  it  ever  existed,  had  not  been  dissolved  by 
some  one  of  the  various  methods  known  for  the  dissolution 
of  corporations,  at  the  time  the  indictment  was  found,  or  that 
the  charter  had  not  been  forfeited  or  withdrawn  by  subse- 
quent legislation.  This  motion  was  denied,  and  the  defendant 
excepted.  This  exception  is  based  upon  the  theory,  that  it 
was  necessary  for  the  Government  to  prove  that  the  lottery 
was  one  established  by  law,  having  a  legal  existence ;  and  that 
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it  was  necessary  to  prove  that  the  party  or  parties  who  issued 
the  tickets  enclosed  in  the  envelopes,  which  purported  to  be 
issned  by  the  Louisiana  State  Lottery  Company,  were  a  cor- 
poration, as  they  purported  to  be,  and  that  they  had,  or 
carried  on,  a  real  lottery.  There  was  abundant  evidence  in 
the  case,  to  justify  the  denial  of  this  motion,  that  there  were 
some  parties  purporting  to  be  and  calling  themselves  by  the 
name  of  the  Louisiana  State  Lottery  Company,  who  were 
carrying  on  a  lottery ;  but  it  was  wholly  immaterial  whether 
they  were  the  same  persons  named  in  this  Act,  or  whether 
those  persons  had  accepted  their  charter  or  not.  It  was  none 
the  less  a  lottery  in  fact,  and  within  the  prohibition  of  the 
statute,  whether  legally  established  or  wholly  illegal,  whether 
its  promoters  were  duly  incorporated  or  not.  Indeed,  we 
think  that  the  mailing  of  a  letter  or  circular  concerning  a  pro- 
jected lottery,  one  not  yet  in  existence,  would  clearly  be 
within  the  letter  and  the  spirit  of  the  statute,  if  it  were  a 
letter  or  circular  promoting,  or  designed  to  aid  in,  the  organi- 
zation and  setting  up  of  a  lottery.  There  was,  therefore,  no 
reason  why,  at  this  stage  of  the  case,  the  Court  should  direct 
an  acquittal  of  the  defendant,  when  the  papers  themselves, 
with  the  mailing  of  which  he  was  charged,  bore  on  their  face 
strong,  if  not  conclusive,  evidence  that  they  related  to  an  ex- 
isting or  established  lottery.  No  more  evidence  of  the  exist- 
ence of  a  lottery  need  to  have  been  given,  to  justify  a 
conviction,  than  the  papers  and  tickets  enclosed  in  the  en- 
velope. 

(12.)  The  remaining  exceptions  are  to  the  judge's  charge 
to  the  jury.  The  judge  charged  the  jury,  among  other 
things,  as  follows :  ^^  In  order  to  convict,  you  must  find  that 
it  is  a  letter  concerning  a  lottery,  in  the  one  case,  and  a 
circular  concerning  a  lottery,  in  the  other ;  and,  in  determining 
that  question,  you  are  not  confined  to  the  words  in  the  paper. 
You  may  look  at  the  surrounding  circumstances — the  letter 
sent,  which  was  the  order,  the  tickets  enclosed  in  Exhibit 
No.  1,  {{,  ^.,  the  letter  set  out  in  the  first  count,)  apparently 
in  compliance  with  the  order,  the  occupation  of  the  defend- 
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ant,  and  all  the  other  circnmBtances  m  the  case,  in  order  to 
determine  whether  or  not  that  letter,  forming  the  snbject  of 
the  first  count,  was  concerning  a  lottery.  If  you  find  that  it 
was  concerning  a  lottery,  then  it  was  an  illegal  article  in  the 
mail,  in  case  you  find  it  to  have  been  there  deposited.  If 
you  find  that  this  Exhibit  No.  1  was  deposited  in  the 
mail,  and  you  find  that  these  two  papers  that  were  in  it,  in 
one  case,  a  letter,  and,  in  the  other  case,  a  circular,  were  con- 
cerning a  lottery,  then  the  question  arises :  Who  deposited 
these  papers  in  the  mail?  Before  proceeding  to  that,  I 
should  remark,  that  there  has  been  evidence  going  to  show 
the  existence  of  a  lottery  known  as  the  Louisiana  State 
Lottery.  The  evidence  from  the  statute  book  of  the  State  of 
Louisiana,  together  with  the  sale  of  the  tickets  put  in 
evidence,  in  the  absence  of  any  evidence  to  the  contrary,  will 
justify  you  in  finding  that  there  is  such  a  lottery  as  the 
Louisiana  State  Lottery.  If  you  find  that  this  letter.  Exhibit 
Ko.  1,  was  deposited  in  the  mail,  and  that  the  papers  in  it  are 
concerning  a  lottery  in  existence,  the  Louisiana  State  Lottery, 
you  then  come  to  the  question,  whether  the  defendant  is 
shown  to  have  deposited  Exhibit  No.  1  in  the  mail,  as 
charged."  The  Court  further  charged  the  jury,  that  they 
must  be  satisfied,  beyond  a  reasonable  doubt,  that  the  letter, 
Exhibit  No.  J ,  was  mailed,  that  the  papers  in  it  were  concern- 
ing a  lottery,  and  that  the  man  who  deposited  it,  or  caused  it 
to  be  deposited,  was  the  defendant.  The  defendant  excepted 
to  that  part  of  the  foregoing  portion  of  the  charge  which 
states  that  the  occupation  of  the  defendant  is  to  be  considered 
in  determining  whether  the  letter  concerns  a  lottery,  and  that 
the  jury  may  resort  to  surrounding  circumstances  to  deter- 
mine as  to  the  character  of  the  letter  and  circular  ;  also,  to  the 
language,  "  that  the  evidence  of  the  statute  book  and  the  sale 
of  the  tickets  here  prove  that  there  is  such  a  thing  as  the 
Louisiana  Lottery." 

Thereupon  the  Court  further  charged,  that  the  evidence 
of  the  statute  of  Louisiana,  and  of  the  sale  of  tickets  was 
evidence  from  which  the  jury  might  conclude  that  there  was 
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each  a  lottery,  in  the  absence  of  proof  to  the  contrary.    To 
thifl  further  charge  the  defendant  excepted. 

That  the  defendant's  occnpation,  of  a  dealer  in  lottery 
tickets,  and  the  other  extrinsic  circumstances,  were  proper  to 
be  considered  by  the  jury,  on  the  question  whether  the  letter 
related  to  a  lottery,  if,  in  their  judgment,  they  threw  any 
light  on  the  meaning  of  the  letter,  in  case  its  meaning 
was  doubtful,  which  it  does  not  seem  to  us  to  have  been,  we 
think  there  can  be  no  question.  A  party's  acts  and 
declarations  may  always  be  resorted  to  to  show  the  meaning 
of  his  writings,  and  obscure  or  doubtful  expressions  can  often 
be  elucidated  only  by  a  reference  to  surrounding  circumstances. 

There  was  no  ground  of  exception  in  that  part  of  the 
charge  which,  upon  the  question  whether  the  letter  was  con- 
cerning a  lottery,  allowed  the  jury  to  consider  the  fact  that 
there  was  such  an  Act  on  the  statute  book  of  Louisiana.  In 
determining  whether  or  not  there  was  sach  a  lottery  as  that 
named  upon  the  papers  enclosed  with  the  letter,  the  fact  that 
such  an  Act  had  been  passed  was  a  circumstance  that  was 
competent  evidence.  The  tickets  and  papers  enclosed  were 
such  as  would  be  likely  to  follow  and  result  from  the  passage 
and  acceptance  of  such  an  Act,  and,  although  there  was  no 
other  evidence  that  the  statute  had  been  ever  acted  upon, 
these  papers  were,  we  think,  some  evidence  of  that  fact,  and 
there  was  a  correspondence  and  apparent  connection  between 
the  Act  and  the  tickets  and  papers,  which  made  the  Act, 
without  further  evidence  of  any  action  taken  under  it,  a 
circumstance  tending  to  show  that  there  was,  in  fact,  such  a 
lottery.  As  we  have  held  above,  the  regularity  of  the . 
organization  of  the  Company,  or  the  legality  of  the  accept- 
ance of  the  charter,  or  its  continued  legal  existence,  were 
wholly  immaterial,  and  aside  from  the  question  in  this  case. 
In  the  particulars  thus  excepted  to,  we  think  the  defendant 
has  no  just  ground  of  complaint. 

(13.)  The  judge  also  charged  the  jury  as  follows :  "  If  you 
iind  that  the  accused  received  an  order  for  two  half  tickets, 
such  as  were  in  the  letter.  Exhibit  No.  1,  together  with  two 
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dollars  enclosed  therefor,  sent  to  him  under  a  fictitious  name, 
and  if  you  find  that  Exhibit  No.  1  was  thereafter  deposited 
in  the  post-office  for  mailing,  and  was  a  compliance  with  the 
order  which  the  accused  had  received,  those  circumstances, 
together  with  the  undisputed  fact  that  the  accused  was  en- 
gaged in  selling  lottery  tickets,  that  the  name  used  in  the  ad- 
dress of  the  letter  in  Exhibit  No.  1  was  the  same  as  that  signed 
to  the  order,  and  was  fictitious,  and  that  the  letter  was  accom- 
panied with  tickets  bearing  his  stamp  and  his  business  card, 
in  the  absence  of  evidence  tending  to  show  the  contrary,  will 
justify  the  conclusion  that  the  defendant  was  the  person  who 
did  deposit  in  the  post-office,  for  mailing,  the  letter,  Exhibit 
No.  1,  or  procured  it  to  be  so  deposited."  To  this  part  of  the 
charge  the  defendant  excepted.  The  judge  also,  in  the  same 
connection,  distinctly  charged  the  jury,  that  this  was  a  ques- 
tion of  fact  for  them  to  pass  upon,  and  that  they  should  give 
the  defendant  the  benefit  of  any  reasonable  doubt  arising  from 
the  lack  of  sufficient  evidence ;  that,  if  the  evidence  given  on 
the  part  of  the  Government  did  not  satisfy  their  minds  on  the 
disputed  question  of  fact,  they  were  to  give  him  the  benefit  of 
the  doubt ;  but  that,  if  they  were  satisfied  beyond  a  reasonable 
doubt,  it  was  their  duty  to  convict  him.  We  think  there  was 
no  error  in  this  portion  of  the  charge.  The  question  of  fact 
was  fairly  submitted  to  the  jury,  and  the  matters  referred  to 
by  the  Court  were  such  as  they  had  the  right,  and  were  bound, 
to  consider,  in  determining  that  question. 

(14.)  The  defendant's  counsel  requested  the  Court  to 
charge  as  follows :  "  No  presumption  arises,  in  this  case,  from 
the  impression  of  a  post-office  stamp  upon  the  envelope  en- 
closing either  of  the  papers  in  evidence,  as  to  the  mailing  of 
any  or  either  of  such  papers."  The  Court  refused  so  to  charge, 
and  the  defendant  excepted.  The  letters  in  question  bore  the 
stamp  or  mark  of  the  New  York  post-office,  and  it  is  conceded 
that  the  general  rule  ia  that  such  a  stamp  or  mark  would  be 
prima  facie  evidence  that  the  letter  had  been  in  the  mail  • 
but,  it  is  contended  that  no  such  presumption  arises  in  this 
case,  because  there  is  evidence  that  the  witness  Comstock 


672  SOUTHERN  DISTRICT  OF  KEW  YORK. 

The  United  Statei  «.  Noelke. 

who  testified  that  he  took  these  letters  from  the  mail,  also  tes- 
tified, that  he  had  received  from  the  postmaster  at  Trenton, 
New  Jersey,  and  other  postmaeters,  during  the  past  twelye 
months,  a  large  number  of  empty  envelopes,  bearing  the  stamp 
of  their  post-offices,  which  had  never  been  through  the  mail. 
The  letter  or  order  referred  to  in  the  charge  to  which  the  let- 
ter, Exhibit  No.  1,  appeared  to  be  an  answer,  was  testified  to 
by  the  witness  as  being  enclosed  in  such  a  stamped  envelope, 
bearing  the  postmark  of  the  Trenton  office ;  and  he  testified 
that  he  delivered  it  to  the  superintendent  of  the  registered 
letter  department  of  the  New  York  post-office,  on  the  6th  of 
November,  1879,  the  day  after  its  date,  and  the  day  before 
the  date  of  Exhibit  No.  1.  The  argument  is,  that  this  evi- 
dence shows  such  a  deviation  from  the  system  of  business  on 
which  this  presumption  rests,  that  the  presumption  fails.  We 
think,  however,  that  there  is  nothing  in  this  evidence  which 
controls,  or  prevents  the  application  of,  the  general  rule  of 
evidence,  that  the  regular  postmark  is  presumptive  evidence 
of  the  mailing  of  the  letter.  It  does  not  show,  as  the  defend- 
ant's counsel  claims,  any  ^^  gross  irregularities  on  the  part  of 
officials  of  the  post-office,"  or  that  "  the  supposed  system  is  so 
disregarded  as  to  be  no  system."  Notwithstanding  the  occar 
sional  departures  from  the  rule  shown,  which  appears  to  have 
been  in  aid  of  justice,  the  general  rule  still  remains,  that  the 
postmark  is  an  indication  that  the  letter  offered  in  evidence 
has  been  through  the  mail. 

Upon  the  whole  case,  therefore,  we  find  no  error  upon  the 
trial,  and  the  motion  for  a  new  trial  must  be  overruled. 

Benjamin  B.  Foster^  for  the  defendant. 

Sutherland  Tenney^  {Assistant  District  Attorney^  for  the 
United  States. 
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IhUe  of  the  CHreuit  Court  of  the  United  Sfaiee  for  the  Southern  JHttriet  of  Ne» 
York,  adopted  einee  thepMication  of  the  eixteenth  volume  of  these  Reporte. 

NOYKMBER  22d,  1880. 

Thd  order  made  by  this  Court  on  the  twelfth  day  of  September,  in  the  year 
of  onr  Lord,  one  thousand  eight  hundred  and  seyenty-uine,  in  relation  to  the 
drawing  of  jurors,  is  hereby  amended  so  as  to  read  as  follows  : 

"  In  pursuance  of  the  provisions  of  the  Act  of  the  Congress  of  the  United 
States  on  the  subject  of  the  drawing  of  jurors,  approved  Jane  80tb,  1879, 
Samuel  1>.  Babcock,  of  the  city  of  New  York,  is  hereby  appointed  a  Commis- 
sioner to  discharge  the  duties  prescribed  by  that  Act,  in  this  Court ;  and  the 
said  Commissioner  and  the  Clerk  of  this  Court  shall,  as  soon  as  practicable 
after  the  entry  of  this  order,  place  in  a  box  the  names  of  two  thousand  persons 
to  serve  as  grand  jurors  and  as  petit  jurors  in  this  Court,  each  on  a  separate 
slip  of  paper,  each  of  which  persons  shall  possess  the  qualifications  prescribed 
in  section  800  of  the  Revised  Statutes  of  the  United  States,  being  the  qualifica- 
tions set  forth  in  sections  1,079,  1,086  and  1.029  of  the  Code  of  Civil  Procedure 
of  the  State  of  New  York,  passed  June  2d,  1876,  the  said  Clerk  and  the  said 
Commissioner  each  placing  one  name  in  said  box  alternately,  commencing  with 
said  Clerk,  without  reference  to  party  affiliations,  uutU  the  said  number  of  two 
thousand  names  shall  have  been  placed  therein.  All  jurors,  gp*and  and  petit,  to 
serve  in  tlus  Court,  shall  be  publicly  drawn  by  the  said  Clerk  from  the  said  box, 
and  from  the  names  so  placed  therein ;  and,  at  the  time  of  the  drawing  of  any 
juror,  the  said  box  shall  contain  the  names  of  not  less  than  eight  hundred  per- 
sons, so  placed  therein.  The  said  Commissioner  and  the  said  Clerk  shall,  from 
time  to  lime,  as  may  be  necessary,  place  in  said  box,  in  manner  aforesaid,  the 
names  of  additional  persons,  or  the  same  persons,  or  both,  possessing  said  quali- 
fications, so  that  the  number  of  said  names  shall  not,  when  any  juror  is  drawn, 
be  less  than  eight  hundred  nor  more  than  two  thousand.  The  box  shall  be 
locked  and  retained  by  the  Clerk,  and  the  key  shall  be  kept  by  the  Commis- 
sioner. The  box  shall  be  provided  by  the  marshal.  The  Clerk  shall  post  upon 
the  outer  door  of  the  Clerk's  office  notice  of  the  time  and  place  of  drawing 
jurors,  at  least  fire  days  prior  to  the  drawing,  except  when  jurors  are  summoned 
daring  a  session  of  the  Court" 
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AcnoN. 

8§e  MnjTAST  Qbdxr^  2. 

ADHIBALTT. 

1.  Where^  in  m  soit  m  rem,  in  Admiral- 
ty, in  th«  DiBtrict  Ckrnrt^  the  claimant, 
wter  a  decree  for  the  libeUant^  ap- 
peals to  this  Court,  and  this  Coort 
oecreeB  for  the  libellant  for  a  sum  snffi- 
cieat  to  allow  of  an  appeal  bj  the 
claimant  to  the  Supreme  Court,  which 
nuy  be  a  Bapersedeaa,  no  summary 
judgment  can  be  rendered  by  this 
Court  against  the  soreties  in  tne  ap- 
peal bond  executed  on  the  appeal  to 
this  Court,  until  after  the  expiration 
of  ten  days  after  the  rendering  of  the 
decree  by  this  Court.  TheSew  Or- 
kam,  216 

2.  Where,  in  a  suit  ui  rem,  in  Admiral- 
ty, in  the  District  Court,  tiie  libel- 
lant, after  a  decree  dismissiog  the 
libel,  appeals  to  this  Courts  and  this 
Court  dismisses  the  libel,  and  the  sum 
claimed  in  the  libel  is  sufficieot  to 
allow  of  an  appeal  by  the  libellant  to 
the  Supreme  Court,  which  may  be  a 
supersedeas,  no  summary  judgment 
CHn  be  rendered  by  this  Court  agaiost 
the  Boretiee  in  the  appeal  bond  exe- 
cuted on  the  appeal  to  this  Courts 
until  after  the  expiration  of  ten  days 
after  the  rendering  of  the  decree  by 
this  Court.  The  Jeeae  WULiamaon,  Jr., 

220 

8.  Where,  in  a  suit  in  rem,  in  Admiral- 
ty, in  the  District  Court,  the  claim- 
ant, after  a  decree  for  the  libellant, 
appeals  to  this  Cotirt,  and  this  Court 
decrees  for  tl^  libellant  for  a  sum  not 


soflkient  to  allow  of  an  appeal  by  the 
claimant  to  the  Supreme  Court,  a 
summary  judgment  can  be  rendered 
at  once  by  tbis  Court  against  the 
sureties  in  the  appeal  bona  executed 
on  the  appeal  to  this  Court.  Tke 
manduPage,  221 

4.  A  collision  occurred  between  a  steam- 
boat and  a  schooner,  caused  by  neg- 
ligence on  the  part  of  the  former, 
without  any  design,  neglect,  priyity 
or  knowle4go  of  her  owners.  She 
immediately  took  fire,  and  burned 
and  sank  in  deep  water,  the  fire  be- 
ing caused  by  the  collision.  She  had 
a  cargo,  being  carried  on  freight^ 
which  was  totally  lost.  None  of  her 
pending  freight  was  earned  or  re- 
oeiyed.  She  was  raised  and  repured. 
After  that  she  was  libelled,  in  Adndr- 
alty,  in  the  District  Court,  by  owners 
of  part  of  the  lost  cargo.  On  a 
claim  to  her,  she  was  appraised  at 
$70,000,  as  her  yalue  after  being 
raised  and  repaired,  and  she  was  re- 
leased on  a  stipulation  for  that 
amount,  purporting  to  be  for  the  ben- 
efit of  all  persons  haying  liens  on  her 
for  losses  by  the  collision.  After  de- 
crees for  we  libellants,  her  owners 
petitioned  the  same  District  Court, 
for  the  benefit  of  a  limitation  of  lia- 
bility under  the  Act  of  March  8d, 
1851,  (9  IT,  S,  Stat,  at  Large,  686.) 
That  Court  appraised  her  yalue,  as 
she  lay  immediately  after  the  collision 
and  mre  and  before  she  was  raised, 
at  12,500,  and  ordered  that  amount 
to  be  paid  into  Court  That  was  the 
yalue  of  the  interest  of  the  petitioners 
in  her  as  she  was  immediately  after 
the  disaster.  The  yalue  of  that  inter- 
est immediately  before  the  collision 
was  170,000.  At  the  time  of  the 
collision  she  was  insured  against  fire, 
and  her  owners  receiyed,  on  such  in- 
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Burance,  oyer  $49,000.  She  was  not 
anrrendered  or  transferred  to  a 
trustee:  HeU 

(1.)  The  value  of  the  interest  of 
the  owner  of  the  steamboat,  to  be 
taken,  under  said  Act,  is  not  the  value 
of  her  and  her  freight  before  the  col- 
lision ; 

(2,)  The  valuation  of  $70,000  is 
not  to  be  taken  as  the  measure  of  the 
liability  of  such  owner ; 

(8.)  Such  measure  is  the  value  of 
the  steamboat  in  the  condition  in 
which  she  was  immediately  after  the 
disaster,  and  not  her  value  after  she 
was  raised  and  repaired ; 

(4.)  Such  value  in  this  case  was 
$2,600,  with  nothing  added  for 
freight ; 

(6.)  After  the  collision,  the  value 
of  the  steamboat  was  not  greater 
before  the  fire  than  after  it ; 

(6.)  The  proceeds  of  the  fire  in- 
surance ought  not  to  be  added  to  the 
appraised  value  of  the  steamboat ; 

(7.)  It  was  proper  for  the  District 
Court  to  restrain  the  libellants  in  the 
suits  in  rem  from  further  prosecuting 
those  suits  or  suits  against  the  stip- 
ulators for  the  $70,000.  In  re  Nor- 
wich and  New  York  Tranmortaiion 
Co.  221 


AFFREIGHTMENT. 

See  YsssKL. 

ANSWER. 
See  pRAOTiov,  1. 

APPEAL. 
See  Admibaltt,  1  to  8. 

ASSIGNEE. 

See  P&OMI880RT  NOTS,  1,  2. 

Town  Bond,  4. 

ASSIGNMENT. 
See  Dbaft. 


ATTACHMENT 

See  Draft. 

Baitcbuptot,  6. 


B 

BANK. 
See  National  Bani. 

BANKRUPTCY. 

1.  An  amended  petition  in  involiiiitary 
bankruptcy  cannot  set  forth,  u  part 
of  the  indebtedness  to  the  petitiooiitf 
creditor,  a  promissory  note,  endorsed 
by  the  debtor,  which  did  not  &U  due 
until  after  the  original  petition  wm 
filed.    In  re  Morse,  '* 

2.  The  District  Court  overruled  a  de- 
murrer to  an  amended  petition  in  in- 
voluntary bankruptcy,  without  porej- 
udice  to  an  application  forlea?eto 
answer,  on  showing  satisfactory  canae 
therefor.  Such  application  waa 
promptly  made,  with  the  proposed 
answer  duly  verified,  alleging  defen- 
ces which  the  debtor  was  entitled 
to  try  and  prove,  but  the  applicatioo 
was  refused :  Edd,  that,  in  analogy  to 
the.  practice  laid  down  in  Rule  S4  io 
equity,  it  ought  to  have  been  granted. 

id. 

8.  An  assij^^ee  in  bankruptcy  brought 
a  suit  in  equity  against  the  Tolno- 
tary  assignee  of  the  bankrupt  to  set 
asiae  a  conveyance  made  by  tne  bank- 
rupt, within  three  months  oefore  the 
filing  of  the  petition  in  bankruptcy, 
to  the  defendant,  in  trust  for  the  ben- 
efit of  all  the  creditors  of  the  asrignor, 
without  any  preferences :  HeUk  that, 
as  the  direct  effect  of  the  conveyance, 
if  upheld,  would  be  to  keep  the  prop- 
erty away  from  the  operation  of  the 
bankruptcy  law  and  from  distribntion 
by  the  Courts  and  officers  of  the  Un- 
ited States,  and  to  give  it  and  iU  ad- 
ministration to  a  trustee  selected  br 
the  debtor,  the  plaintiff  was  entiUed. 
under  g  5,129  of  the  Revised  Stat- 
utes, as  amended  by  the  Act  of  Jnne 
22d,  1874,  (18  U.  &  Stat  at  Largt, 
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S90.)  to  tbe  reUef  asked.    Harding  r. 
CroAy,  S48 


4.  The  banlcmpt  is  not  a  n< 
party  to  such  suit. 


6.  A.  and  U.  were  pArtners.  L.  had  a 
partnership  debt  against  them.  A. 
transferred  his  interest  in  the  part- 
nership assets  to  U.,  and  U.  became 
his  debtor  therefor.  U.  became  in- 
solvent and  aseisned  his  property  to 
M.,  for  the  benefit  of  his  creditors. 
Afterwards,  U.  was  adjudged  a  bank- 
rupt and  M.  became  his  assignee  in 
bankruptcy,  and,  as  soch,  recoyered 
the  property.  ll  asragned  his  debt 
against    U.  to  Q.,  and  Q.  and  A. 

Cved  their  claims  against  U.,  in 
kmptcy.  M.,  as  assignee,  had  in 
his  hands  a  dividend  on  the  claim  of 
A.  Q.  claimed  to  have  attached  snch 
dividend  by  an  execution  on  a  ju< 
ment  in  n  State  Court  against  A. 
afterwards  proceeded  in  the  same 
manner  with  a  debt  of  his  against 
A.  individually.  G.  then  brought 
this  suit  to  restrain  the  application 
of  such  dividend  t  >  the  debt  to  Q. 
and  to  have  it  applied  on  the  debt  to 
6.:  H€ld, 

(1.)  The  dividend  was  not  attach- 
able on  process  from  a  State  Court, 
and  no  Court  but  the  Bankruptcy 
Court  could  order  it  to  be  paid  to  any 
one  but  A.; 

(2.)  if  the  dividend  was  attachable, 
this  Court  could  not,  by  injunction, 
restrain  the  proceedings ; 

(3.)  The  jurisdiction  given  to  the 
Circuit  Court  in  bankruptcy  matters 
docs  not  warrant  this  suit ; 

(4.)  The  bill  shows  no  ground  for 
equitable  relief; 

(6.)  If  it  did,  A  should  be  a  party 
to  the  suit.     Oilbtrt  v.  Lynch,       402 

6.  K.,  having  no  fimds  in  the  hands  of 
B.,  drew  three  drafts  on  B.,and  nego- 
tiated them  to  the  plaintifis.  Be- 
fore they  were  accepted  by  B.,  K. 
delivered  to  M.,  the  agent  of  B., 
funds  towards  meeting  the  drafts, 
which  M  transmitted  to  B.  B.  then 
accepted  two  of  the  drafts,  and  paid 
them,  bat  did  not  accept  the  third. 
The  remainder  of  the  funds  was  not 
enough  to  pay  the  third.  The  plaint- 
iffs claimed  the  funds  in  the  hands  of 
B.,  while  B.  had  them.  Afterwards, 
Vol*  XVn.— 37 


K.  was  adjudged  a  bankrupt,  and  the 
defendants  became  his  trustees  in 
bankruptcy.  B.  delivered  to  them 
such  remainder  of  the  fands.  The 
plaintiffs  brought  this  suit  to  recover 
such  sum :  Md, 

(1.)  The  money  having  been  placed 
in  the  hands  of  B.  exprewly  to  pro- 
vide for  the  drafts,  and  having  been 
claimed  by  the  plainti£b,  while  it 
was  in  the  hands  of  B.,  and  before  the 
bankruptcy  proceedings,  the  piaint- 
ifis  were  entitled  lo  it ; 

(2.)  The  defendants  acquired  no 
greater  right  to  the  money  than  B. 
had  to  it    SeUgman  v.  Wdf»,       410 

BILL  OF  LADING. 
SfsCABsm,  7. 


BOND. 

1.  Bonds  were  executed  and  issued  in 
Canada,  by  a  railway  company,  for 
the  payment  of  money  and  interest 
thereon,  secured  by  mortgage.  By 
their  terms,  they  were  payable  at  tlie 
city  of  New  York.  Subsequently,  an 
Act  was  passed  by  the  Parliament  of 
the  Dominion  of  Canada,  authorixing 
the  company  to  issue  new  bonds,  in 
substitution,  bearing  a  lower  rate  of 
interest,  and  declaring  that  the  assent 
of  the  holders  of  the  old  bonds  should 
be  deemed  to  have  been  given  to  the 
substitution.  The  plaintiff  did  not, 
in  fact,  assent,  and  sued  the  company 
to  recover  the  interest  on  the  old 
bonds  held  bv  him:  H<id^  that  he  was 
entitled  to  judgment.  Gebfiard  v. 
Canada  Southtm  IL  R.  Co.,         416 

2.  Such  Act  is  repugnant  to  the  funda- 
mental principles  of  justice.  id. 


0 

CARRIER. 

1.  A  person  who  ships  cargo  by  a 
barge  which  he  knows  mnst  he  towe-1 
to  her  place  of  destination,  is  bound 
by  the  terms  of  towage  which  the 
barve  agrees  on  with  the  tog  which 
the  Dsrge  procures  to  tow  her.  Ths 
W,  E,  Oladwiah,  77 
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2.  If  the  barge  issaDir  aod  the  cargo  is 
lost,  by  contact  with  ice,  while  the 
bar<:!^e  is  beino^  towed  by  the  tug.  the 
owner  of  the  cargo  mii<t  show  neg- 
ligeDce  on  the  part  of  the  tug,  in  or- 
der to  recover  against  it  for  such 
loss.  id. 

8.  It  was  held  not  to  be  negligence  in 
the  tug  to  keop  on,  afVer  reaching  ice, 
instead  of  lying  by,  or  makins:  a  har- 
bor; that  the  towing  hawser  was 
not  too  long ;  that  the  speed  was  not 
too  great;  that  nothing  could  have 
been  done  by  the  tug  to  avoid  the 
danger,  when  the  obsti  uction  which 
actually  caused  the  loss  was  seen; 
and  that  the  bar^e  and  the  vessels 
in  the  tow  with  her  were  not  im- 
properly arranged.  id. 

4.  To  make  the  tug  liable  for  keeping 
on,  it  must  appear  that  the  error 
was  one  which  u  careful  and  prudent 
navigator,  surrounded  by  like  dr- 
cumslances,  would  not  have  made,  id, 

6.  The  judgment  of  witnesses  as  to 
speed,  formed  long .  after  the  event, 
and  not  based  upon  anything  which 
Hpecinliy  attracted  attention  at  the 
time,  la  rarely  to  be  depended  upon. 

id. 

6.  M.  deMvered  to  an  Express  Com- 
pany, for  transportation,  a  trunk,  with 
contpntd  of  the  value  of  $4,172,  tak- 
ing a  receipt  exempting  tlie  company 
from  loss  by  fire  and  from  liability 
beyond  $50,  "at  which  sum  said 
property  is  hereby  valued,  unless  the 
just  and  true  value  thereof  is  stated 
herein."  The  value  of  ihe  trunk  and 
contents  was  n-.t  stated  in  the  receipt. 
Through  the  negligence  of  the  em- 
ployees of  a  rnilroad  company  em- 
ployed  by  ths  Express  Company  to 
transport  th<»  property,  it  whs  de- 
stroy i-d  by  fire.  Jn  a  suit  by  M. 
against  the  Express  Company,  for 
the  value  of  the  property :     Held, 

(1.)  Common  carriers  cannot  exon- 
crnte  themselves  from  liability  for 
the  negligence  of  their  own  agents; 

(2.)  The  Express  Company  is  lia- 
ble notwithstanding  the  stipulation 
against  liability  by  fire; 

(8.)  The  limitation  of  the  liability 
to  $50  is  binding  upon  M.,  as  a  rea- 
sonable condition ; 


(4.)  The  En>re8S  Company  is  liable 
for  $60,  and  for  no  more.  MMMtr  t. 
Holland,  412 

7.  The  defendant,  a  railroad  companj, 
received  from  W.  goods  for  transpor- 
tation to  Pittsburgh,  giving  W.abill 
of  lading  containing  a  coDdition  that 
the  company  should  not  be  responsi- 
ble for  loss  or  damage  by  t  re,  un- 
less it  could  be  shown  that  such  dam- 
age or  loss  occurred  through  the  neg- 
ligence or  default  of  the  agents  of  the 
company.  On  the  arri\al  at  I^tts- 
burgh  o:  the  car  containing  the  goods, 
a  mob  took  possession  of  it,  and  con- 
tinued to  hold  it  :gainst  the  militarj 
power  of  the  State,  and  ultima* ely 
fired  and  destroyed  the  {roods ;  HeU, 
that  AV.  mivst  prove  that  the  loss  by 
fire  arose  from  the  neglgence  of  the 
defendant  or  'its  agents,  and  that,  in 
the  absence  of  such  pro  f,  the  defend- 
ant was  not  liable  for  the  value  of  the 
goods.  Wertftehner  v.  Fermtlyvamia 
H.  IL  Co.,  421 


CHARTER-PARTY. 

1.  A  charter-party  for  the  voyage  of  a 
vessel  from  Kew  York  to  Santa  Crua, 
(Canary  Islands,)  and  thence  to  Ha- 
vana, Cuba,  provided  that  the  re- 
spondents were  to  be  allowed,  for  the 
loading  and  discharging  of  the  ves- 
sel, "dispatch  for  loading  at  Kcw 
York  and  discliarging  at  Havana; 
thirty  running  days  for  discharging 
at  Santa  Cruz ; "  iind  that,  if  the  ves- 
sel should  be  longer  detained  by  the 
re>pondents,  demurra(;e,  at  so  much 
per  day,  should  be  pidd,  day  by  day, 
for  every  day  so  detained :  Hdd,  that 
the  customs  and  rtdes  of  the  port  of 
Havana  were  not  to  control  as  to  the 
time  for  discharging  there,  but  that 
the  respondents  were  bound  to  take 
t!<e  cargo,  at  Havana,  as  rapidly  as 
the  vessjl  cotdd  deliver  it.  SLt^n 
V.  Puig,  3ft 

2.  By  the  rules  of  the  port  the  earro 
could  be  delivered  only  at  the  molt. 
The  vessel  came  to  anchor  and  was 
ready  to  deliver  her  cargo.  Thers 
was  no  room  for  her  at  the  mole, 
^'he  was  delayed  till  room  was  found : 
Held,  that,  under  the  terms  of  the 
charter-party,  the  risk  of  delay  in  ob- 
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tnining  a  plnce  of  dischnrge  at  the 
mole,  was  on  the  respondents,  and 
not  on  the  vessel.  id. 


CIRCUIT  COURT. 

See  Promissoet  Note,  1,  2, 
Bankruptct,  5. 
Fels. 


CLERK. 

iS^FEBS. 

COLLECTOR. 
&0  Duties. 

COLLISION. 

1.  A  steamer  must,  in  a  fog,  run  at  only 
such  a  speed  as  is  consistent  with 
the  utmost  caution ;  and  she  must,  If 
possible,  be  kept  under  such  control 
that  she  can  be  stopped  after  another 
vessel,  with  which  sue  id  in  danger  of 
collision,  may  be  seen  or  otherwise 
discovered.     The  EUanora,  88 

2.  A  schooner  sailing  in  the  night,  in  a 
fog.  ill  a  coaiinon  thoroughfare  of  op- 
prcaching  steam  vessels,  and  heading 
on  a  course  crossing  their  regular 
tracks,  and  hearing  fop  signals  from 
them  from  various  directions,  was 
held  in  fault  for  not  exhibiting  a 
1  ghted  torch,  a  collision  having  oc- 
curred between  her  and  one  of  such 
steamers.  id, 

3.  Nothing  short  of  an  absolute  cer- 
tainty that  the  torch  could  do  no 
good,  to  be  established  by  proof,  will 
^istify  an  omission  to  obey  the  rule. 

id. 

4.  The  schooner  was  held  in  fault  be- 
cause, while  on  her  port  tack,  she 
sounded  <me  blast  only  at  a  time  of 
her  fog  horn,  instead  of  two  blasts  at 
a  time.  id- 

6.  The  rule  of  the  supervising  inspec- 
tors of  steam  vessel?  on  that  subject, 
though  it  does  not  have  the  force  of 
law  as  regards  a  sailing  vessel,  had 


become  binding  on  the  schooner,  as  a 
usage  of  the  sea.  id, 

6.  The  schooner  was  held  in  fault  for 
sailing  short  handed  in  a  f<>g,  hav- 
ing only  two  men  on  deck,  one  at- 
tending to  going  about,  and  acting  as 
a  look-out,  and  the  other  steering  and 
blowing  the  foghorn.  id. 

7.  A  schooner  and  her  cargo  were  Inet 
by  a  collision  with  a  steamer.  The 
steamer  b.ing  sued  separately  for  the 
two  losses,  both  vessels  were  held  in 
fault.  The  damages  fir  the  loss  of 
the  schooner  were  apportioned  be- 
tween the  t%vo  vessels.  A  decree  was 
given  to  the  owners  of  the  cargo 
for  the  full  amount  of  their  loss ;  and 
a  credit  was  allowed  to  the  steamer, 
on  the  decree  in  &vor  of  the  schooner 
against  her,  for  a  sum  equal  to  one- 
half  of  the  decree  in  tavor  of  the 
owners  of  the  cargo.  id, 

8.  As,  in  the  suit  by  the  schooner,  both 
parties  bad  aopealed  to  tliis  Court, 
the  costs  in  this  Court  in  that  suit 
were  equally  divided  between  them. 

id. 

9.  Under  Rule  4  of  the  statutory  Nav- 
igation Rules,  (Rev.  Sat.,  S  4.233,) 
requinng  **  steam  vessels,  when  tow- 
injj  other  vessels,"  to  "carry  two 
brii;:ht  white  mast-head  lights  verti- 
cally," and  requiring  that  each  of 
those  mast-head  liglits  shall  be  of  the 
same  character  and  construction  as 
the  mast-head  lights  prescribed  by 
Kule  3,  a  steam  tug,  which  has  no 
mast,  and  cannot  carry  a  light  at  her 
m  ist-head,  must  carry  two  bright 
white  lights  vertically,  of  a  character 
to  be  visible  five  miles  away,  on  a 
dark  night,  with  a  clear  atmosphere, 
and  so  constructed  as  to  show  a  uni- 
form and  unbroken  light  ahead,  and 
from  ten  points  on  one  side  to  ten 
points  on  the  other,  of  the  tug.  The 
Jetse  WiUianuon,  Jr,,  1U6 

10.  Whether,  if  two  lights,  of  a  power 
equal  to  what  is  required  for  mast- 
hen<l  lights,  are  suspended  vertically 
on  the  flag-staff  at  the  stern  of  a  tu<^, 
in  such  a  manner  as  to  show  a  uni- 
form and  unbroken  light  ahead  over 
an  arc  of  twenty  points  of  the  com- 
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pHPs,  they  would  be  the  legal  equiv- 
alent of  two  mast-bead  lights,  quere. 

id. 

1 1 .  If  circumstances  are  such  as  to  make 
it  proper  for  a  steam  tug  to  keep  a  tow 
400  or  ftOO  feet  behind  her,  she  should 
be  specially  careful  not  only  to  notify 
approflcbing  vessels  that  a  tow  is  fol- 
lowing, but,  as  near  as  may  be,  where 
it  is.  id. 

12.  Whether  Rule  IX  of  the  board  of 
supervising  inspectors  appointed  un- 
der the  authority  of  the  Act  of  Feb- 
ruary 28th,  1871,  (16  U.  S.  Sta(.  at 
Larfft,  440,  Bev,  Siai.  §§  4.40ft  and 
4,412,)  has  the  force  of  law  in  re- 
spect to  the  lights  to  be  carried  on 
canal  boats  and  barges,  while  being 
towed  b}'  steam  vessels,  giiere.        id. 

IS.  A  large  ocean  steamer  has  no  right 
to  leave  her  moorings  in  a  narrow 
slip  crowded  with  otner  craft,  by  the 
use  of  her  own  propeller,  without 
taking  the  utmost  care  to  prevent  ac- 
cidents by  the  disturbance  of  the 
water  which  necessarily  follows.  The 
Nevada,  122 

14.  She  must  maintain  complete  con- 
trol of  herself,  and,  if  she  cannot  get 
out  by  the  use  of  her  own  propeller, 
withtiut  doing  damage  to  o.her  ves- 
sels that  are  lawfully  moored  near 
her,  she  must  employ  a  tug.  id. 

15.  In  leaving  the  slip,  she  must  keep 
a  lookout  astern,  and  over  her  side, 
into  the  slip,  if  necessary.  id. 

16.  A  steam  tusf  moving  in  a  slip,  in  a 
fog,  and  inside  of  tbe  ends  of  the 
piers,  is  not  required  to  sound  her 
steam  whistles,  as  a  signal  to  a  steam- 
er moving  up  the  river  outside  of  the 
slip,  and  which  runs  into  the  slip  and 
collides  with  her.     The  Shady  Side, 

132 

1 7.  A  steamer  running  up  a  river  in  a 
fog  mistook  her  way  and  ran  into  a 
slip  at  a  speed  which  made  it  impos 
sible  for  her  to  stop,  so  as  to  avoid  a 
collision  wllh  a  tug  inside  of  the  slip, 
after  the  tug  came  in  sight,  and  was 
held  in  fault  for  not  running  at  a  mod- 
erate speed  in  a  fog.  id. 

18.  The  tug  having  been  sunk  by  the 
collision,  the  libellant  procured  her 


to  be  raised.  She  was  sold  to  the 
libellnnt  for  $1 8,  in  a  suit  against  ber 
by  the  person  who  rai>ed  her.  Tbe 
libellant  afterwards  paid  the  charge 
for  raising  her,  $6()0.  The  expense 
of  repairing  ber,  added  to  the  cost 
of  raising  her  and  a  reasonable  de- 
murrage, exceeded  what  would  have 
been  her  value  when  repaired.  This 
Court  allowed  the  libellant  |3,60i),a8 
her  value  at  the  time  of  her  lo^s,  as  a 
total  loss.  The  value  of  what  was 
saved  was  sufficient  to  pay  the  ex- 
pense of  saving  it,  but  no  more;  and 
the  value  of  the  tug  when  raised  was 
equal  to  the  expense  incurred  io 
searching  for  and  raising  her,  but  no 
more.  id. 

19.  This  Court  allowed  to  the  libellant 
his  costs  in  the  District  Court,  and, 
as  the  claimant  had  been  partially 
successful  on  the  appeal,  it  divided 
the  costs  in  this  Court.  id, 

20.  A  steamer  collided  with  a  sailing 
ship  in  the  night,  having  changed  her 
course  and  stopped  and  backed  her 
engine,  in  an  endeavor  to  avoid  tbe 
collision.  It  appeared  that,  if  tbe 
steamer  had  kept  her  course  and 
speed,  and  the  ship  had  done  what 
she  in  fact  did  do,  there  would  have 
been  no  collision.  But,  as  the  steamer 
had  skilful  officers,  who  exercised 
good  judgment,  in  view  of  the  ap- 
pearances of,  and  changes  in,  tbe 
ship's  lights,  it  was  held  that  tbe 
steamer  was  not  in  fault.  The  Adri- 
atie,  176 

21.  The  ship  sank  with  all  on  board, 
and  the  steamer  was  held  not  to  have 
been  in  fault  for  her  conduct  alter 
the  collision,  in  respect  to  getting  out 
her  boats  and  proceeding  on  her  voy- 
age, id. 

See  Adiuealtt,  4. 

COMMON  CARRIER. 
See  Carrikr. 


CONSTITUTION  OF  THE  UNITED 
STATES. 


Article  3,  §  2. 
6th  Amendment, 
6th  Amendment, 


511 

54 

559 


na>E3L 


58t 


CONTRACT. 
Ste  £QnTT.  2  to  4.  { 

CORPORATIOX. 
See  Rkmotai.  or  CAcm;  15. 

COSTS. 

1.  An  allowanee  is  aoi  proper,  is  a  bcl 
of  costs,  ia  thid  Coart,  of  a  flofial4or^« 
fee  for  an  overmled  excxrpcioa  to  a 
ma!>ter^8  report,  bccuB»%  BBder  R«> 
84,  10  EqaiiT.  no  st  ndm?  ra«  ka§ 
ever  been  mide  bj  tb-^  Co«rt  on  ibe 
Enbject,  and  becaiue  do  anovaaee  for 
SQcb  fee  U  found  in  ^  S24  of  tbe  Re 
yiaed  Statutes  of  tbe  United  ^utL^^ 
OarretMom.  t.  durk^  t5« 

&€  COLLEHOX,  8,  19. 
Paxut,  9,  70. 

COUPOX. 
See  Tows  Box». 

CRIMINAL  LAW. 

1.  The  fiicttbat  an  iaActznciift  a^n*^ 
ft  person  baa  bee«  i\i»M*hied  l>-cMse 
of  insnfficieot  aTenne  -t'  U  no  er  .m  : 
for  quasbios:  an  inSormati'^  *:;'»?- 
qoeitly  filed  by  the  I>Jtrict  At:  .cner 
B^insi  tbe  same  persoo  f  4-  the  «une 
o£Eeoee.     VmiUi  ^ImUe  t.  A><rfr,  2^ 

1  II  is  no  objection  to  an  isfonaauon 
filed  in  open  Cooit  by  the  •»•«»  a»- 
nstant  of  tbe  DUirici  Attamey,  that 
tbe  signatore  of  the  IHatriet  Attor- 
ney to  tbe  iBf"nBaii'jB  vni  vnttea 
by  sacb  aaaiKaat  by  rirtiKof  a  ze»- 
eral  antfaoritv  couferred  npon  him  dt 
the  District  Attorney.  ^ 

%.  An  indictmeat  nder  ^  5431  and 
5.4M  of  the  ReTised  Stal=t«.  ie  «<^ 
ting  oat  eovnterfeit  no«es.  d:d  5<X  ex- 
hibit any  imprint  of  thr  «eal  'A  tbe 
Treaanrv,  whik?  the  ne««  pot  ia  eH- 
deocc  on  the  trial  exbibiud  «or:i  rb- 
print:  Stid^  that  there  was  no  *w-j 
TarisDce  as  to  make  is  i-ncTOf^r  U> 
admit  tbe  nates  im  eridenee.  r«'^ 
jStefesT.  jBomdO;  »' 


4.  The  notes  vere  rirrslad:^  notes  of 

a  nati-eU  banki'ir  a«9Deiation,  bat 

I      the  ir£:tc»*ndL  vtl  le  le^ti::^  thea 

ocs  al  je«z^£i.  called  tb^m  **  nati'jnal 

bsAk  cnrreocT  notes'*:  Htid,  not  a 

W 


Sl  At  the  c-Ioae  of  the  etideMe  lor  the 
pr99eTOti:«  the  d-^^ieniant  rpqnestcd 
th«t  C4r  M.  be  ca^^d  a»  a  vitsess  for 
the  G«rers»e".t.  He  «ae  not  then 
ca-lf^i.  Afterward*,  and  after  the  de- 
ie&ia.^t  had  tesdSed  in  his  ovu  be- 
ki.'.  M.  was  produced  ia  rebottil : 
^<-^  BO  errvr.  id. 

«.  Tbe  rimuadrj^  notes  of  a  nationa] 
baakiA?  aa^xiari'ja  are  Tahi  eon- 
tmet«  «  tb  <=:  bari^r  tbe  imprint  of 
the  seal  of  tae  Treasory  on  thecn.  id. 

7.  The  iz.  'ic^nent  is  not  bad  for  not 
irvi^x;  a  f&r-^isiVr  of  the  seal  to 
viki^  it  reiers.  or  ijr  aot  aettia^  ovt 
the  Bsaben  on  the  notes.  ad. 

a.  The  in  Ilcloeat  properiy  chariges  in 
ii^creat  «»> -aU  (lij^rffvct  ^4keuoe&,  nw- 
der  ^::  ^.4;>:  and  d.4^  for  vhicb  dif- 
ip-e«.t  p«.-.i^^2Be2itsarr  prescnbe-i  by 
tAo^  **<'i>tta.  tbe  off  noes  charzed 
bein^  of  tbe  same  ciaas  of  eriznra, 
«»dk  j>iader  ben^  permitted  br 
i  l,>2t4.  ii 

9.  Whether  the  oUpnees  were  ••  proper- 
ly i'^aed,"  under  ?  3/«24,  vasa  q^ws- 
ti>n  U&  be  d*<«:ni.:s€d  on  a  OKXi'^  to 
q^asb  or  to  compti  an  e!ecti.aiL      id. 

lo  Where  the  defesdaat  l«  eon  Tided 
of  the  eereral  '>ffr;r eea  efaar??d  in  faid 
iniet-n-tt,  be  if,  in  eff^?«?,  coaricted 
on  «e7«rale  ind:c^mei2t«,  sod  may  be 
nepkrateay  ponisbed  for  each  offVnee 
prt/Ted.  id 

11.  Tbe  defendant  vaa  ind'cted  onder 
I  ?>*4  of  tb«  Rerided  MAt-irs.   Tbe 
ift  €>oant  all^ire'l  lb»t  be  drp»-Hed  ia 
t'^  mail  a  "  letter  and  eirrslar'*  c-». 
aer.vaz  a  lottery,  setlinc  it  f  .*r:b  m 
kaee  rerim.    The   2d  eoaz.t   a.  <c:'«^i 
that  be  dej^iCfr.ud  in  tbe  ujkI  a  er- 
enlar  caoer-  :nz  a  1  .ttery,  aiMi  set 
fwtb  wliat  tbe  c^rtu'ar  per; «owd  to 
an&MiLiee,  but  '-ii  m'A  *et  h  f .  rib  ca 
iha«r  r-frta.     After  a  Terdirt  -fr^ihT 
OQ  b  Th  eocn's,tbc  drfc:idart  :acv<i 
in  arrest  o' j:>iz^neat,  aci  f:^  ^  ^^^ 
trial,  OB  exoerpiiona :  Htid, 
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(1.)  Under  the  statute  the  same  pa- 
per may  be  both  a  letter  and  a  circn- 
lar,  and  the  paper  di'posiled  in  this 
case  was  b»th ; 

(2.)  The  indictment  need  not  state 
that  the  paper  was  one  concerning  a 
lottery  "  oflfering  prizes ;" 

(3.)  The  omu>8ion,  if  any,  in  the 
first  count,  of  averments  to  i^how  the 
illegal  quality  of  the  paper,  w»s  a 
defect  cured,  after  verdii-t,  by  §  1,026 
of  the  Revised  J^tatutes,  as  a  defect 
of  form,  not  tending  to  the  prejudice 
of  t  e  defendant; 

(4.)  The  paper  set  firth  in  the  first 
count  shows,  on  its  face,  that  it  is 
such  a  letter  as  is  within  the  prohibi- 
tion of  the  statute ; 

(fi.)  The  second  count  is  bad,  be- 
cause it  does  not  pet  f.rth  the  circular 
in  haec  verba,  and  the  defect  is  one 
which  is  not  cured  by  said  §  1 ,025, 
and  one  which  can  be  availed  of  on 
a  motion  in  arreKt  of  judgment. 
United  JState*  v.  Nodkt,  654 

12.  In  empanelling  the  jury,  a  juror 
was  asked,  by  the  defendant :  '*  Have 
you  any  prejudice  against  the  lot- 
tery liuainess,  or  those  who  are  en 
scarfed  in  it?"  **  Are  you  disposed, 
in  your  mind,  to  put  an  end  to  the 
traffic  in  lottery  tickets?"  "Are  you 
in  favor  of  active  roea<>ure3  for  the 
suppression  of  the  lottery  business?" 
The  questions  were  successively  ex- 
cluded. The  juror  had  before  testi- 
fied that  he  knew  nothing  about  the 
case,  and  he  a  terwards  testified  that 
he  had  heard  nothing  and  read  noth- 
ing, and  had  not  talked  with  any  one, 
about  the  prosecution  of  lottery  deal 
ers,  and  that  he  felt  that  he  could  de- 
cide the  case  by  the  evidence,  with- 
out prejudice.  He  was  sworn  as  a 
juror :  Heid,  that  affirmative  answers 
to  the  three  questions  would  nob  have 
been  ground  for  rejecting  the  juror. 

id, 

13.  Other  papers  enclosed  in  the  same 
envelope  with  tlie  paper  set  forth  in 
the  first  count,  were  admissible  in 
evidence,  as  they  tended  to  show 
that  said  paper  related  to  a  lottery, 
and  were  pan  of  the  resgeiftcB,        id, 

14.  It  was  proper  to  allow  a  witness  to 
testify  that  he  visitt-d  the  place  of 
bubinesa  referred  to  in  the  paper  set 


forth  in  the  firi^t  count,  a  few  days 
atter  the  paper  was  deposited  in  the 
mail,  and  saw  lottery  tickets  sold 
there  by  the  defendant's  clerk,  and 
that  the  defendant  stated  to  the  wit- 
ness that  the  clerk  was  io  his  em- 
ploy, and  that  that  was  his  bosines*, 
and  that  the  witness  then  saw  thwe 
papers  with  tlie  same  stamp  on  them 
as  that  on  the  paper  enclosied  in  a.^\d 
envelope.  id. 

16.  After  the  testimony  for  the  prose 
cution  had  been  clofsed,  the  defendant 
objected  that  no  evidence  had  been 
introduced  tending  u>  show  the  exist- 
ence of  a  lott  ery.  Tlie  Court  granted 
time  to  supply  such  proof:  H^d^  tliat 
the  matter  was  within  the  discretion 
of  the  Court.  id. 

16.  The  Act  of  the  Legislature  of  Louis- 
iann,  passed  August  11th,  1868, (Zow 
of  1868,  j».  24.)  on  the  subject  of  lotr 
teries,  is  a  public  Act,  and  provable 
by  the  introduction  of  a  volume  of  the 
Laws  of  1868,  purportini^  to  have 
been  published  by  authority.        id. 

17.  Tt  was  not  necessary  for  the  proee- 
cution  to  prove  that  the  lottery  had 
a  lesral  existence,  or  that  the  company 
carrj  ing  it  on  was  a  corporal  ion.  w. 

18.  The  occupation  of  the  defendaot, 
the  pa88a&:e  of  said  Act,  and  other  ex- 
trinsic circumstances,  were  proper  to 
be  considered  by  the  jury  on  the 
question  whether  the  letter  related 
to  a  lottery.  id. 

19.  Matters  stated  which  the  jury  had 
a  right,  and  were  bound,  to  consider, 
in  determining  the  question  whether 
the  defendant  whs  the  person  who  de- 
positee!, or  caused  to  be  deposited,  in 
the  mail,  the  letter  in  quebtion.     id. 

20.  The  general  rule  of  evidence  is,  that 
a  postmark  is  presumptive  evidence 
<  f  the  mailing  of  a  letter,  and  such 
rule  is  not  displaced  by  showing  that 
envelopes  not  mailed  have  been 
stamped  with  a  given  postmark,  id. 

See  Indictment. 

Lnvolustart  Skbvici. 

CUSTOMS. 

See  FORFEITUEE. 

Vesskl. 
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D 

DAMAGES. 

See  CoLLisioif,  18. 
Patent,  89  to  46. 

DISTILLERY. 
See  lNTER!fAL  Rbybnue. 

DRAFT. 

1.  A  b:mk  in  Missouri,  bavins  money 
on  deposit  in  a  bank  in  New  York, 
to  the  amount  of  over  $2,000,  drew  a 
draft  on  the  latter  on  August  1st.  for 
the  sum  of  $1,998,  to  the  order  of  R., 
for  which  R.  paid  the  former  $2,000. 
On  the  8d  of  August,  the  Missouri 
bank  assigned  to  C.  all  its  property, 
la  trust  for  its  creditors,  by  an  as- 
signment valid  by  the  laws  of  Mis- 
souri, and  the  New  York  bank  was 
notifiod  of  such  assignment  on  the 
same  day.  On  the  6th  of  August  the 
draft  was  presented  by  R.  to  the 
New  York  bank.  Payment  of  it  was 
refused.  R.,  on  the  6th  of  August, 
attached  the  money  held  by  the  New 
York  biiuk,  by  judicial  process,  in  a 
suit  against  the  Missouri  bauk,  oit  the 
draft,  and  afterwards  recovered  a 
judgment  therein.  He  then  brought 
this  suit  against  the  two  banks  and 
C,  to  h:ive  the  $1,998  paid  to  him. 
On  a  demurrer  to  the  bill :  Betd,  that 
the  Ti^ht  of  i'.  to  the  money  was  su- 
perior to  that  of  R.  Jtoaenihal  v. 
AfasHn  Bank,  818 

2.  The  draft  was  not  accepted  by  the 
drawee,  nor  ch  irged  by  it  against  the 
drawer,  nor  did  the  draft  operate  as 
an  assignment  of  the  funds  of  the 
drawer  in  the  hands  of  the  drawee. 

a 

DUTIES. 

1.  One  entry  was  made  at  the  cu^ttom 
house  of  fruit  imported  in  a  vessel, 
which  fruit  belonged  to  several  own- 
ers, and  was  embraced  in  several  in- 
voices. The  duties  were  estimated 
at  $4,648  and  deposited  and  the 
goods  were  delivered.  Afterwards 
a  damage  allowance  for  loss  by  decay 


on  the  voyage  was  applied  for.  The 
n-port  showed  that  the  damage  sus- 
tained by  various  lots  of  the  fruit 
was  more  than  26  per  cent,  of  the 
quantities  in  such  lots,  but  that  the 
damage  on  all  the  fruit  imported  by 
the  vessel  was  less  than  25  per  cent, 
of  the  whole  quantity.  The  collector, 
by  allowing  the  damage  on  the  lots 
which  were  damaged  more  than  26 
per  cent.,  liquidated  tlie  duties  at 
$270  40  less  than  the  amount  do- 
po  ited,  and  refunded  the  $270  40. 
.  Afterwards  the  collector  reliquidated 
the  duties  Ht  $4,648,  refusing  to  allow 
any  damage,  because  it  did  not  ex- 
ceed 25  per  cent,  of  all  the  fruit  cov- 
ered by  urn  entry.  The  United  States 
having  sued,  in  the  District  Court,  to 
recover  the  $270  40,  that  Court  di- 
rected  a  verdict  for  the  d.'fendants. 
On  a  writ  of  error :  Heldy 

(1.)  That,  under  §  2,931  of  the  Re- 
vised Statutes,  the  first  liquidation 
was  not  conclusive  as  to  the  United 
States ; 

(2.)  That  the  United  States  were 
entitled  to  recover  according  to  the 
last  liquidation ; 

(3.^  That  the  defendant  could  not 
be  allowed  to  give  evidence  to  show 
that  the  decision  of  the  collector  in 
the  last  liquidation  was  erroneous ; 

(4.)  That  the  District  Court  ought 
to  have  directed  a  verdict  for  the 
United  States.  UnUed  Slates  v. 
Fhelpe,  312 

See  Vessel. 


E 

ENDORSER. 
See  PaoMiSBORT  Note,  1  to  3. 

EQUITY. 

1.  Mere  delay  in  enforcing  equitable 
rights  is  not  a  defence  to  a  suit,  ex- 
cept in  cases  where  the  statutes  of 
limitation  apply,  or  where  the  party 
has  slept  upon  his  rights,  and  ac- 
quiesced for  such  a  length  of  time 
tnat  his  claim  has  become  stale.  WU- 
liamg  V.  Boston  d:  Albany  R.  R,  Vo. ,  21 

2.  A  mutual  life  insurance  company  id- 
sued  to  B.  and  to  IT.  a  policy  insuring 
the  life  of  B.  for  the  benefit  of  H.,  for 
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a  premium  to  be  paid  on  a  specified 
day,  aDDually.  Bv  tbe  policy,  it  was 
to  become  Told  if  B.  sboitld  become 
BO  £Eir  intemperate  as  to  impair  bis 
bealtb.  Tbe  premiums  were  paid  fi  ir 
6  years.  Two  montbs  alter  tbe  Inst 
pavment  the  company  cancelled  the 
poUcy  because  it  learned  that  B.  bad 
become  so  far  intemperate  as  to-  im> 
pair  bis  health,  and  notified  H.  of  such 
cancellation,  and  offered  to  pay  the 
•urrender  yalue  of  the  policy.  U.  re- 
fused to  recoffnize  such  cancellation, 
or  to  surrender  tbe  policy,  and  ten- 
dered to  the  company  the  annual 
premium  every  year,  the  tender  be- 
ing always  refused.  Tbe  company 
filed  a  bill  in  equity  against  H.,  pray- 
ing that  the  policy  be  declared  nail, 
and  be  surrendered  on  payment  of  its 
surrender  value.  On  demurrer :  Held, 
that  the  bill  would  lie.  Connecticut 
Mutual  lAfe  Ins,  Co,  y.  Home  Jnt.  Co., 

142 

8.  A  Court  of  equity  will  exercise  its 
power  of  setting  aside  contracts  for 
defects  not  apparent  on  their  face,  al- 
though such  defects  arose  after  the 
execution  of  the  contracts,  in  cases 
where  special  circumstances  render 
it  inequitable  or  unjuRt,  or  a  hardship, 
to  compel  the  plaintiff  to  await  a  suit 
at  law  at  tbe  instance  of  tbe  other 
party.  id. 

4.  Tbe  rule,  that  a  Court  of  equity  will 
not  aid  to  enforce  a  forfeiture,  or  to 
diyest  an  estate  for  brench  of  coye- 
nant  or  condition  subsequent,  is  not 
applicable  to  the  cancellation  of  a 
policy  of  insurance  on  the  life  of  a 
living  person.  id. 

See  Bankruptcy,  8, 5. 
Mortgage,  2. 
Patent.  18, 19, 25, 27, 29  to  88, 

78.  82. 
Peacticb,  8, 4. 
Trust. 


ESTOPPEL. 

1 .  Tbe  defendant,  ownins:  an  interest  in 
a  patent,  conveyed  such  interest  to 
tbe  plaintiff.  Afterwards,  the  defend- 
ant continued  to  practice  the  inven- 
tion, and  he  acquired  a  prior  patent, 

,  .which  be  alleged  covered  the  same 


improyement  In  a  suit  in  equity 
against  him  by  the  plaintiff,  for  in- 
fringement: H^d,  that  be  was  est  p- 
ped,  by  hi-  conyevance,  fipiim  denAiog 
tbe  validity  of  the  patent,  and  that 
tbe  acquiring  by  bim  of  the  prior 
patent  enured  to  the  benefit  of  the 
plaintiff.     FauUks  y.  JKamp,  4SS 

See  Patknt,  14, 16, 19. 


EVIDENCE. 

.  On  the  question  of  tbe  noyelty  of  the 
invention  claimed  in  a  patent  sued 
on,  tbe  file  wrapper  and  its  contents 
of  another  patent  are  not  coropeteot 
evidence  to  show  the  date  of  the  mak- 
ing of  the  invention  shown  In  the 
lai  ter  patent.  Such  evidence  is  hear- 
say and  secondary,  and  the  reductioD 
to  practice  and  use  of  the  inventioD 
alleged  to  invalidate  the  patent  sned 
on  must  be  shown  by  direct  evidence 
of  tbe  construction  and  ufe  of  a 
structure  embodying  such  invention. 
Bowes  Y.MeNeal,  896 

See  Crdcinal  Law,  5, 18  to  20. 
New  Trial,  1,  2. 
Patent,  2, 8a,  48,  68,  64. 


EXECUTOR. 
See  Trust. 

EXPRESS  COMPANY. 
See  Carrier,  6. 


F 

FEES. 

1.  It  is  proper  for  the  clerk  of  this 
Court,  instead  of  certifying  the  resntft 
of  a  search  for  liens  on  the  original 
requisition  delivered  to  him,  to  file 
such  requisition  and  give  a  certificate 
of  the  result  of  the  search  on  another 
paper.     In  re  Woodlmry,  617 

2.  A  charge  of  10  cents  for  filing  rach 
requidtion  is  proper.  id. 
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3.  A  cbftTge  of  15  cents  for  each  person 
as:ainst  whom  a  search  is  required  to 
be  made  is  proper,  as  a  compensation 
for  makin;^  the  search,  and  for  the  act 
of  siloing  the  certificate  and  certify- 
ing the  result.  id. 

4.  A  compensation  of  15  cents  per  folio 
for  making  the  certificate  is  proper. 

id. 

6.  No  charge  for  affixing  the  seal  of  the 
Court  to  the  certificate  is  proper  un- 
less it  is  required.  id. 

FIRE  INSURANCE. 
See  ADMIRAI.TT,  4. 

IlVSUIiANGE,  2  to  5. 

FORFEITURE. 

1.  Under  §  1  of  the  Act  of  March  8d, 
1868,  (12  ir.  &  Slat,  at  Large,  787, 
788.  Rev.  Stat.,  §  2,864.)  forfeiting  im- 
porteil  goods,  or  their  value,  to  the 
United  States,  for  fraud  in  the  entry 
of  the  goods  at  the  custom  house,  if  a 
suit  is  brought  for  such  yalue.  such 
Talue  is  not  limited  to  the  sum  which 
the  defendant  received  for  the  identi- 
cal goods  entered,  on  their  sale  by 
him.  UnUed  States  v.  York  Street 
Plax  Spinning  Co.,  188 

Su  Imternajl  Revenue. 


FORMER  SUIT. 
See  Fatent,  78. 

G 

GUARDIAN. 

1-  L.,  in  1865.  was  appointed  by  the 
Surrogate  nf  Richmond  county.  New 
York,  guard] an  of  the  person  and  es- 
tate of  S.,  an  infant  4  years  of  age. 
He  accepted  the  trust,  and  gave  a 
bond,  and  took  possession  of  money 
and  other  property  of  S.  *L.  was,  at 
the  time,  a  citizen  of  Georgia,  and  S. 
Was  a  citizen  of  Alabama,  temporarily 
residing  in  New  Yorlu    In  1861,  the 


war  of  the  rebellion  occurred  between 
the  United  States  and  those  two 
States.  L.  having  died,  and  never 
having  accounted  t^)  said  Surrogate, 
S.,  having  become  of  age,  brought  tbis 
suit,  in  1876,  against  L.'s  executor, 
for  an  account.  He  set  up,.in  de- 
fence, that  L.  and  S.  aided  toe  rebel- 
lion, which  la:dted  4  years;  that  the 
property  of  L.  and  o/^S.  was  liable  to 
confiscation  by  the  United  States; 
that  L.  could  not,  during  the  war, 
account  to  said  Surro^te ;  that,  by 
the  war,  the  relation  ofguardlaii  and 
ward  ceased,  in  ret^poct  to  such  ac- 
counting ;  that  L.,  at  the  request  of 
S.  and  her  natural  ^ardiacR,  all  citi- 
zens of  Alabama,  withdrew  her  funds 
from  New  York  and  invested  them  in 
securities  authorized  by  the  laws  of 
Georgia  and  Alabama  and  of  the 
Confederate  States;  that, in  1867.  he 
accounted  with  M.,  who  had  been 
appointed  the  legal  guardian  of  S., 
by  the  proper  Court  in  Alabama, 
where  she  then  resided,  and  received 
from  him  a  release ;  that  S..  when  she 
became  of  age,  ratified  such  release ; 
and  that  the  plaintiff  is  the  sole  leg. 
'atee  of  S.  and  ratified  all  the  acts  of 
L.:  Held, 

(1.)  Notwithstanding  the  war,  S. 
had,  after  its  termination,  a  right  to 
call  on  L.  to  account ; 

(2.)  It  is  no  defence,  that  L.  made 
the  investments  he  did  to  prevent  the 
property  of  S.from  being  confiscated; 

(S.)  Although  the  appointment  of 
the  new  guardian  in  Alabama  was 
proper,  and  the  defendant  must  be 
credited  with  what  L.  paid  to  the  new 
guardian,  he  was  still  liable  to  ac- 
count in  this  suit,  notwithstanding 
the  new  guardian  had  given  L  a  fuU 
discharge,  on  receiving  the  said  se- 
curities in  which  L.  h<id  invested  the 
funds  of  S.,  the  defendant  being  cred- 
ited with  anything  realized  from  such 
securities ; 

prlvidf'*'"*''"""  fy  S.  U  not 
(6.)  The  pWntiff,  before  the  death 
of  S.  had  no  such  interest  as  wtnld 
make  her  acts  and  admissionrts  j- 
on  her  when  she  aft^rwara!  liT^^''^ 
.dministratrix  of  ^'"^^^  became 

(«.)  L.  took  the  risk  of  tK^      i 
investments,   and  mMt  1  ?"^'' ^^ 
what  he  received  ^Uh  ^f^''  8«<Hi 
annual  rests.    ^i^„  ,    P^'^'ea*  Md 
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INDICTMENT. 

1.  An  indictment  purporting  to  be 
founded  on  §  6,846  of  the  Revised 
8tatute.<<,  chnrc^ng  the  commifision  of 
an  assault  with  a  dansr^rous  weapon, 
on  board  a  vessel  belonging  in  whole 
or  in  part  to  a  citizen  of  tne  United 
States,  alleged  the  assault  to  have 
taken  place  *'  in  the  harbor  of  Guan- 
tanamo,  in  the  Island  of  Cuba,"  but 
did  not  allege  that  that  place  was 
out  of  the  jui-isdiction  of  any  State 
of  the  United  States:  Held,  upon  the 
authority  of  UniUd  States  v.  J*rekelow, 
(1  Blacki  484,)  that  the  indictment 
was  bad.  for  want  of  such  allegation 
United  Slates  v.  Anderson,  238 

See  ranaxAL  Law,  1  to  4,  7  to  10, 
11. 


INFORMATION. 
See  Crdidtal  Law,  1,  2. 

INJUNCTION. 

1.  An  injunction  will  not  be  granted 
to  restrain  a  defendant  from  pro- 
ceeding; in  the  State  Court  in  a  cause 
which  the  plaintiff  claims  has  been 
removed  into  this  Court,  although 
the  jurisdiction  of  this  Court  over 
the  cause  is  clear,  and  the  State  Court 
has  refused  to  make  an  order  for  the 
removttl  of  the  cause,  and  the  defend- 
ant has  noticed  the  cause  for  trial  in 
the  State  Court     Penrose  y.  Penrote, 

382 

2.  Such  injunction  is  not  required  to 
uphold  the  jurisdiction  of  this  Court 
over  the  cause.  id 

See  Admiraltt,  4. 
IUnkbuptct,  6. 
Patent,  20,  22, 28,  27,  28, 118. 


INSURANCE. 

1.  Clauses  in  an  open  uniform  canal 
cargo  policy  of  insurance  construed, 
in  such  manner  as,  the  insurance  be- 


ing  to  the  amount  of  |8,000  on  goo. Is 
worth  120,000.  and  the  lo?s  htin^ 
$9,378  01,  the  liability  of  the  in^arer 
was  held  to  be  only  for  two-fi  ths  of 
the  loss,  and  not  for  the  * 8.000.  Bretd 
v.  Providence  Washington  Hm,  Co  , 

287 

2.  A  party  in  possession  of  insured 
premises  under  a  valid  subsisting 
contract  of  purchase,  is  the  equitable 
owner,  and  has  an  insurable  interest, 
although  he  has  not  paid  the  whole 
consideration  money ;  and  he  is  not 
guilty  of  a  misrepresentation  if  hfi 
represents  the  premises  as  his,  when 
he  applies  for  insurance.  Rumeejf  v. 
Phrniix  In*,  Co,,  527 

8.  Where  such  a  party,  in  applying  for 
insurance,  states  that  he  wishes  hi^ 
house  insured,  without  stating  speci- 
fically the  nature  of  his  interest  he 
does  not  omit  to  make  known  a  fiict 
material  to  the  risk.  id, 

4.  A  letting  of  an  insured  house  to  ten- 
ants is  not  a  change  of  possession. 

id. 

6.  The  receiving  and  returning  proofs 
of  loss,  and  repudiating  all  liability 
on  the  policy  to  the  person  er.tilled 
to  demand  payment,  is  a  WMver  of 
any  imperfections  in  such  proo&.  id. 

See  Admiralty,  4. 
Equitt,  2  to  4. 


INTEREST. 

See  Bond. 

Patknt,  88. 


INTERNAL  REVENUE. 

1.  Under  that  part  of  8  8,281  of  the 
Revised  Statutes  which  forfeits  per- 
sonal property  owned  by  a  person 
who  has  permitted  or  suffered  his 
premises  to  be  used  for  purposes  of 
ingress  or  egress  to  or  from  an  il- 
licit distillery,  it  is  necessary,  in 
order  to  such  forfeiture,  that  socfa 
person  should  have  known  that  the 
ingress  or  egress  I'Ver  his  premises 
was  to  or  from  a  distillery.  Gregory 
T.  United  Siaia,  S25 


niBEX. 


587 


LNVOLUyTARY  3ERYICK 

1.  What  it  is  to«'iiiTei^"  aadwlutit 
18  to  "hold  to  iDToIaotarj  nrriee,* 
under  the  Act  of  Jooe  23d,  1874.  (18 
U.  S.  8Uti.  ai  Lmiye^  251,)  defined. 
Uniied  &aia  t.  AutvroU,  423 


2. 


An  urmngemeBt  made  in  Ttalr, 
which  contemplatf^d  the  delirrrj  of 
a  child  to  the  dffeodaiit,  to  he  hy 
him  brought  to  the  United  States  for 
the  purpose  of  hein^  employed  there 
as  a  b^sr*r  or  a  street  mnalciaa,  the 
child  heinj^  entiead  in  Italy  to  cod- 
sent  to  soch  arranTement,  Mti  to 
hare  been  an  inreizling  of  the  child 
in  Italy,  under  that  statute.  id. 


8. 


An  intention  in  the  defendant,  in 
brinc:in^  tlie    chQd   to  the   United  | 
State!*,  to  employ  him  as  a  beg^r,  • 
or  as  a  street  moaidan,  for  his  own 
profit,  if  snch  fmplojrment  would  be 
injarioQS  to  the  morals  of  the  child  • 
aod  inconsistent  with  iU  proper  care  | 
and  education  socordii^  to  it?  con- 
dition, i?  an  intention  to  h«'!d  the 
child  to  iuToluntary  serrice,  althoo^ 
the  child  consented  in  Italy  to  the 
employment,  and  althon^  it  be  not 
shown  that  th3  child  subsequently 
dissented,  while  under  the  control  of 
the  defendant.  id. 


JUDGMENT. 

1.  A  jndji^ent  entered  in  1872,  on  an 
assessment  of  damages,  on  a  default, 
was  opened  in  1880,  to  allow  eyidence 
to  be  giTen  of  piy meats  made  by 
one  of  the  defendants,  or  out  of  his 
pn>perty,  which  should  hnye  been 
alloweif,  and  deducted  from  the  as- 
sessment, when  the  judgment  was  en- 
tered.   United  Stat€iT.JiiUinff€r,4bl 

See  AnicntALTT,  1  to  8. 
pEAcnci,  2. 


JURISDICTION. 

See  Bankkuptct,  5. 
IxjinrcnoN. 
Patbnt,  79. 


PaoiBBSoftT  Nora,  1,  2. 
RnsoTAL  or  Cacbss,  1. 


LIFE  INSURANCE. 
See  Eqcitt,  2  to  4. 

LDIITATION  OF  UABILITY. 
See  AnmEALTT,  4. 

M 

MASTER. 
See  Patett,  29. 

MILITARY  ORDER. 

1.  An  officer  of  the  army  of  the  United 
States,  assijrn^  to  ihe  coiumand  of  a 
military  district  created  by  the  Act 
of  March  2d,  1867,  (14  U.  &  StoL  at 
lyrge,  428.)  had  no  a'lthority,  as 
military  commander,  to  issue  xn  or> 
der  to  Ihe  sheriff  of  a  county,  requir- 
ing him  to  place  a  person  in  posses- 
sion of  a  plantation  and  personal 
property  which  were,  at  the  tinie,  in 
possession  of  another  person.  WhaUn 
y.  Skeridam,  9 

2.  But,  where  he  issued  such  an  order, 
on  the  application  of  H..  who  clumed 
to  l>e  the  true  owner  of  the  prope  ty, 
and  was  sued  by  W.,  who  was  dispos- 
sessed by  the  execution  of  the  order, 
for  damages  for  such  dispossession,  it 
was  held  that  he  could  justify  under 
such  order  if  H.  w  is  the  true  owner 
and  was  entitled  to  the  possession,  id, 

MORTGAGE. 

1.  By  the  law  of  Connecticut,  the  right 
of  a  mortgagee  of  land  to  foreclose 
the  mortgage,  or  to  fue  to  recover 
possession  of  the  land,  is  barred,  if 
the  mortgagor  has  be«*n  permitted  to 
remain  in  posse^on  of  the  land  for 
15  years  at  lea!<t,  without  paying  any 
part  of  the  debt  or  recoguuing  the 
mortgage.     Feat  v.  Ko^seom^  852 
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2.  A  second  mortgagee  of  the  same 
land,  out  of  possession,  can  bring  a 
suit  in  equity  against  the  first  mort- 
gagee, out  of  possession,  and  the 
mortgagor  in  possession,  to  have  the 
first  mortgage  cancelled,  on  the 
ground  of  the  W  of  such  statute,  id. 


NATIONAL  BANK. 

1.  A  purchaser  of  stock  in  a  national 
bank,  who,  to  conceal  his  ownership 
and  escape  individual  responsibility, 
causes  it  to  be  transferred  to  another 
person  pecuniarily  irresponsible,  is, 
so  long  as  he  remains  the  actual 
owner,  a  shareholder,  within  the 
meaning  of  §  12  of  the  Act  of  June 
8d,  1864,  (18  If.  6'.  Stat,  at  Large, 
102,)  now  §§  6,139  and  5,161  of  the 
Revised  Statutes  of  the  United 
States,  and  liable  as  such.  Davis  y. 
SteViifiB,  259 


See  Crixixal  Law,  6. 


NAVIGATION. 

See  Cabrikb,  1  to  5. 
Collision. 


NEGLIGENCE. 

1.  D.,  while  on  the  deck  of  a  steamship 
belonging  to  tiie defendant, arranging 
in  the  hatch  the  pipe  of  a  grain  ele- 
vator, stepped  upon  a  section  of  the 
grating  of  the  hatch,  which,  not  be- 
ing properlj^  placed  in  the  groove  in 
which  it  was  intended  to  fit,  tilted 
under  his  weight,  and  he  fell  through 
the  hatchway  and  was  Mlkd.  D. 
was  in  the  employ  of  the  owner  of 
the  elevator,  who  had  a  contract  with 
the  defendant  to  put  the  grain  into 
the  hold  of  the  steamer.  A  stevedore 
had  a  contract  with  the  defendant  to 
load  the  steamer.  It  did  not  appear 
when  or  by  whom  the  grating  was 
nesligently  plact  d :  Heldf 

(I.)  It  was  no  part  of  the  defend- 
ant's duty  to  maintain  a  safe  covering 
on  the  hatchway ; 

(2.)  That,  if  the  stevedore's  men 


improperly  placed  or  displaced  the 
grating,  the  defendant  was  not  re- 
sponsible for  their  acts.  JDwyerr, 
National  Steamehip  Co.,  472 

See  Cabbdeb,  1  to  6. 


NEW  TRIAL. 

1.  Evidence  which  counsel  did  not.  on 
a  trial,  think  would  be  material,  and 
did  not  know  of  and  so  did  not  ob- 
tain, although  it  might  easily  hare 
been  discovered,  will  not,  generally, 
be  allowed  to  furnish  ground  for  a 
new  trial,  although  its  materiality 
may  arise  from  the  views  of  the 
Court  in  deciding  the  cause.  Codmaa 
v.  VermovU  &  Canada  R,  R.  Co.,        1 

2.  A  motion  for  a  new  trial,  because  of 
alleged  newly  discovered  evidence. 
deiiKHl,  on  the  ground  that  such  evi- 
dence was  merely  cumulative.  Wha- 
ten  V.  Sheridan,  9 

3.  After  the  Court  has  heard  and  denied 
a  moti<  n  for  a  new  trial,  in  a  suit  at 
law,  and  a  judgment  has  been  ren- 
dered and  paid  and  satisfied,  it  has 
no  power  to  grant  leave  to  re-argue 
the  motion  for  a  new  trial.  Smith  v. 
Toum  0/  Ontario,  240 

4.  The  decision  in  Smith  v.  The  Tovm 
.  of  Ontario,  (15  Blotch/.  C.  C,  R.,  2«7,) 

commented  on.  id. 


NOTARY. 
S^e  pBOXisaoBT  Note,  S. 

P 

PARTY. 

See  Bakkbxjptct,  4,  6. 
Patent,  26. 

PATENl. 

1.  Invention, 

2.  Novelty,  (1,  2.) 
8.  Abandonment. 
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4.  AppllcaUon. 
6.  Specification. 

6.  DuratioD,  (8  to  8.) 

7.  Disclaimer,  (9  to  12.) 

8.  Re-issae. 

9.  AssignmeDt. 

10.  Lic<»n8c,  (11  tol7.) 

11.  Suit  in  Equity,  (18, 19.) 

12.  Infr'n^ement,  (20  to  26.) 

13.  Injunction,  (27,  28.) 

14.  Profits.  (29  to  88.) 
16.  Damages,  (89  to  45.) 
16.  Particular  Patents. 

(1.)  Williams —  Locomotive  lamp, 

(46  to  50.) 
(2.)    IngalU  — Post-Office    stamp, 

(61  to  58.) 
(8.)  Heath— Cuspadore.  (69  to  62  ) 
(4.)  Christman— Pump-filter,  (63  to 

70.) 
(6.)  Severance— Kock-drill,  (71  to 

(6.)  Littlefield— Stove-cover  hinge, 

(76  to  79.) 
(7.)  Blackman— Lamp.  (80  to  88.) 
(8.)  Quirolo — Stereoscope,  (84,  86.) 
(9.)  Brown — Baling  short  cut  hay. 

(86.) 
(10.)  Adair— Pump,  (87,  88.) 
(11.)  Root— aock-dial,  (89.) 
(12.)  Page — Induction  coil  appar- 
atus and  circuit-breaker,  (90 
to  104.) 
(13.)  Slawson— Fare-box,  (106,106.) 
(14.)  Giant  Powder  Co.— Explosive 

compound,  (107  to  118.) 
(16.)  Hoe — Lithograpliic  printing 
press,  (114  to  121.) 

1.  InverUion. 

See  47,  86.  86,  89,  91,  98  to  100, 
105,  106,  110  to  112,  116, 
117. 


2.  NweUy, 

1.  A  concrete  pavement,  made  of  ce- 
ment, sand  and  gravel,  made  plastic 
by  water  and  then  laid  in  blocks,  in 
s  plastic  state,  at  the  place  where  it  is 
to  be  used,  and  suflfered  to  set  or 
harden  there,  is  not  anticipated  by  a 
pavement  made  of  blocks  of  cement 
made  elsewhere,  and  then  laid,  like 
bricks  or  flags,  at  the  place  of  use. 
SckUlinffir  v.  Ouniher,  66 

2.  The  burden  of  proof  is  on  a  defend- 
ant, to  establish,  by  satisfactory  evi- 


dence, the  prior  use  of  a  patented  in. 
vention.    Parker  v.  Rtmhoff,        206 

See  EvmsucK,  1. 

49,  64.  69,  88,  84,  86,  99  to 
101,  120. 

8.  AhandonmenL 

See  18,  102.  108. 

4.  JppHcation. 
See  116. 

5.  Speeifieation, 
iS»  67,  87,  94,  96,  121. 

6.  Duration, 

3.  Letters  patent  for  an  invention 
were  granted  in  England,  dated  Sep- 
tember 3d,  1862.  The  specification 
was  filed  in  the  Great  Seal  Patent  Of- 
fice there,  March  3cl,  1863.  Letters 
patent  for  the  same  invention  were 
granted  by  the  United  States,  July 
14th,  1863,  for  17  years.  The  date 
of  the  application  for  the  United 
States'  patent  was  not  shown :  held, 
(1.)  Ihat  the  date  of  the  filing  of 
the  specification  in  En«:land  must  be 
taken  as  the  date  of  the  patenting  in 
England,  for  the  purposes  of  §  6  of 
the  Act  of  March  8d,  1839,  (6  I/.  S. 
Stat,  at  Large,  Zh^]) 

(2.)  That  the  invention  was,  there- 
fore, not  patented  in  England  more 
than  six  "months  before  the  United 
States  patent  was  applied  for.  and 
so  the  Act  of  1839  diii  not  apply,  and 
the  United  States*  patent  was  valid 
for  17  years  from  July  14th,  1863. 
American  Diamond  Rock  Boring  Co, 
V.  Sheldon,  308 

3a.  The  burden  of  proof  is  upon  a  party 
who  claims  that  a  patent  should  be 
limited  in  duration,  to  show  the  fucts 
which  would  limit  it.  id, 

4.  Re-issued  letters  patent  were  grant- 
ed to  Moritz  Pinner,  as  assignee  of 
Jean  Bouvet,  as  inventor,  November 
l8t,  1864,  for  17  years  from  June 
28th,  1864,  for  an  improvement  in 
metal  cans  for  preserving  food,  the 
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original  patent  liaving  been  granted 
to  Tinner,  June  28th,  1864,  for  17 
yearfl  from  that  day.  In  June,  1878, 
in  this  suit)  brought  for  the  infringe- 
ment of  said  re-issue,  an  interlocutory 
decree  was  made,  fur  an  account  of 
profits  and  a  perpetual  injunction. 
Aiterwards,  the  defendanta  moved 
for  leave  to  introduce  in  evidence, 
for  tiie  first  time,  a  prior  patent, 
granted  in  France,  to  Bouvet,  for  the 
same  invention,  and  to  amend  the 
answer  for  that  purpose,  with  a  view 
to  limit  the  duration  of  the  plaintifiTs 
patent  to  the  term  of  17  years  from 
the  date  of  the  French  patent.  The 
French  patent  consisted  of  (1)  a  pat- 
ent, "taken"  November  30tli,  1861, 
for  16  years;  (2)  a  certificate  of  ad- 
dition, '•  taken  "  Deeember  2 1  st,  1 861 ; 
(3)  another  certificate  of  addition, 
"  taken  "  November  27tb,  1862.  Un- 
der the  French  law,  the  2  certificates 
of  addition  expired  with  the  original 
French  patent,  namely,  at  the  end  of 
16  years  from  November  80th,  1861, 
and  the  2  certificates  of  addition  had 
effect,  as  patents,  respectively,  from 
December  21st,  1861,  and  November 
27th,  1862.  The  2d  certificate  of  ad- 
dition, in  connection  with  the  origi- 
nal and  the  Ist  certificate,  patented 
the  same  invention  covered  by  said 
re-issue:  Iff  I  J,  that  said  re  issue  was 
valid,  for  the  purposes  of  said  in- 
junction, only  for  17  years  from 
November  27ih,  1862,  and  that  said 
motion  ought  to  be  granted.  De 
Florez  v.  Raynolds,  486 

5.  The  French  patent  law  of  July  8th, 
1844,  examined  and  explained,    id, 

6.  The  defendants  held  not  to  have 
been  guilty  of  laches  in  not  sooner 
making  the  motion,  but  the  case  not 
to  be  regarded  as  a  precedent  for 
the  case  of  an  application  to  set  up 
a  defence  to  defeat  a  patent  for  want 
of  novelty.  id, 

7.  The  successive  statutea  of  the  Un- 
ited States  as  to  the  duration  of  pat- 
ents, examined.  id, 

8.  The  efTect  of  §  16  of  the  Act  of 
March  2d,  1861,  (12  U,  S,  StU.  al 
Large,  246,)  proviiling  that  all  patents 
thereafter  granted  should  remain  in 
force  for  the  term  of  17  years  from 


the  date  of  issue,  and  prohiHfing  all 
extension  of  such  patents,  was,  to  limit 
the  duration  of  a  United  States'  pat- 
ent for  an  invention  previously  pat- 
ented abroad  to  the  same  inventor,  to 
the  term  of  17  years  from  the  date 
when  the  foreis:n  patent  bad  efEMt, 
as  a  patent,  in  nis  favor.  id, 

7.  JHtdaimer, 

9.  Under  §§  4,917  and  4,922,  of  the 
Revi!<ed  Siatuies,  where  a  proper  dis- 
claimer is  entered  during  the  pen- 
dency of  a  suit  on  a  patent,  there  may 
be  a  recovery  for  the  plaintiff,  in  rt- 
spect  of  what  is  not  disclumed,  pro- 
vided there  has  been  no  unreasonable 
neglect  or  delay  to  enter  a  diaclaimer, 
but  the  recovery  is  to  be  without 
costs.     Schdlinyer  v.  Gunih£r,       66 

10.  There  may  be  a  diBclaimer  of 
something  which  was  introduced  into 
a  re-issura  specification  and  did  not 
exist  in  the  original  specification,  id. 

11.  In  connection  with  a  disclaimer 
of  a  claim  or  part  of  a  claim,  it  is  not 
improper  to  eliminate  or  withdraw, 
by  the  same  writing,  the  parts  of  the 
body  of  the  specification  on  which  the 
disclaimed  claim  or  part  of  a  claim  is 
founded.  id. 

12.  The  disclaimer  in  this  case  up- 
held, against  the  objection  that  the 
matter  disclaimed  was  not  introduced 
by  mistake,  but  with  the  intent  to  de- 
fraud or  mislead  the  public.  tdL 

See  70. 

8.  Re-iuue, 

See,  10,  66,  64  to  66,  72,  76,  81, 
82,  104,  109. 

9.  Aitigiuneni, 
iSre  IS  to  17,  66  to  67. 
10.  lActfrn, 

18.  A  written  license  nnder  a  patent 
stated  that  the  patent  was  "  lawfully 
granted,"  and  pr«)vided  for  the  rero- 
cation  of  the  bcense  by  the  licensor, 
fbr  non-payment  of  royalty,  and  de- 
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cl'.red  that  sach  revocation  should 
n«»t  impair  "  the  effect  of  tha  admi-t- 
Eion  of  the  validity  "  of  the  patent. 
Tue  licensor  revoked  the  licen-^e  for 
sa'ul  cause  and  then  sued  tlie  licensee 
in  equity,  for  an  accjunt  and  the  pay- 
ment of  the  royalty  whicli   accrued 
prior  to  the  revocation.     The  licensee 
set  up  that  the  patent  was  void,  fur 
want  of  novelty,  and  that   he  had 
never  paiil  any  royalty   under  the 
license.      The  plaintiff  moved  for  a 
decree  on  the  bill  and  answer  and  an 
affidavit,  and  the  defendant  put  in 
counter  affidavits :    Udd,  that,  under 
Rule  90,  in  Equity,  the  English  prac- 
tice in   1842  must  be  followed,  and 
not  any  later  English  practice ;  tliat 
the  affidavit  could  not  be  considered  ; 
but  th^t  the  case  should  be  heard 
on  bill  and  answer.       Evory  v.  Can- 
dee,  200 

14.  E  Idy  also,  that  the  licensee  was 
estopped,  by  the  terms  of  tlie  license, 
from  setting  up  the  invalidity  of  thf 
patent,  as  a  defence.  id. 

16.  The  licensee  also  set  up  a  ^arol 
agreement,  made  before  the  written 
license,  reserving  to  the  licensee  a 
right  to  u^  the  invention  without 
royalty,  if  he  should  become  satisfied 
that  the  patent  was  void.  After  the 
ti  ne  when  such  parol  agreement  was 
alleged  to  have  been  made,  the  li- 
censee himself  drew  paid  written  li- 
cense :  Hdd,  that  he  could  not  be  al- 
lowed to  set  up  such  parol  agree- 
ment t<^« 

Ifi.  Three  instruTients  relating  to 
rights  under  letters  patent,  and  none 
of  them  purporting  to  grant  any- 
thing more  than  a  ficense,  were  ex- 
ecuted between  the  same  parlies  con- 
temporaneously and  as  parts  of  the 
same  transaction.  One  ofth^m  was 
recorded  in  the  I'atent  Office  and  the 
other  two  were  not.  A  person  having 
purchased  the  right  covered  by  the 
recorded  instrumt^nt,  bona  fide^  and 
without  notice  of  the  unrecorded  in- 
Etrumentrt:  Held^ 

(1.)  That  the  recorded  instrument 
was  one  not  required  by  §11  of  the 
Act  of  July  4th,  1836.  ^6  U.  S.  Slat, 
at  Large,  121,)  to  be  recorded  ; 

(2.)  That  the  unrecorded  instrn- 
meuts  were  not  required  by  tliat  stat- 
ute to  be  recorded ; 


(3.)  That  the  instruments  were  all 
of  them  valid  as  against  such  pur- 
chaser, without  being  r.tcorded  ; 

(4.)  That  such  purchaser  acquired 
no  greater  rights  than  were  conveyed 
by  all  three  of  the  instruments,  con- 
strued together.  Hamilton  v.  Kintfg- 
hury,  2S* 

17.  Where  L.,  the  transferee  of  a 
right  under  letters  patent,  trans- 
ferred to  another  only  his  right,  t.tle 
and  interest,  K.,  who  subsequent  y 
acquired  such  interest,  is  chargeable 
with  notice  of  what  he  might  have 
learned  as  to  the  true  extent  of  such 
interest,  by  enquiring?  of  H.,  named 
in  the  transfer  from  L.  as  the  grantor 
to  L.,  although  the  transfer  from  L. 
stated  the  interest  in  L.  as  bein^^ 
greater  than  it  really  was,  H.  not 
being  a  p'«rty  to  such  transfer,  //am- 
iiton  V.  Kingibw-y,  460 

See  44,  46. 


11.  Suit  in  Equity. 

18.  A  defence  in  a  suit  in  equity,  . 
that  the  patentee  has,  since  he  ob- 
tained his  patent,  abandoned  or 
dedicated  it  to  the  public  use,  must  be 
set  up  in  the  answer.  Widiame  v. 
Botlon  d:  Albany  R.  JR.  Co.,  21 

19.  R.  havine  sued  F.,  in  equity, 
for  the  infringement  of  a  patent,  F., 
in  writing,  admitted  R's  right,  and 
agreed  on  the  damages  to  be  paid, 
and  to  consent  to  a  decree  therefor 
and  fur  a  perpetual  injunction.  Such 
consent  was  given  and  the  decree 
was  entered,  the  damages  were  paid, 
and  the  injunction  was  issued. 
Many  terms  of  Court  having  elapsed 
since  the  entry  of  the  decree,  F.  ap- 
plied fur  leave  to  file  a  supplemental 
Dill,  to  set  aside  the  decree,  on  the 
ground  that  the  agreement  was  en- 
tered into  under  a  mistake  of  fact: 
iftt/, 

(1 .)  That  the  application  waa  really 
to  file  a  bill  of  review  and  was  too 
late  under  Rule  88,  in  Equity  ; 

(2.)  That,  the  decree  having  been 
eniered  by  consent,  a  bill  of  review  to 
set  it  aside  could  not  be  entertained; 

(8.)  That  the  agreement  operated 
as  an  estoppel.    In  re  Pentlarge,    806 
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Set  Equitv,  1. 

•  to  13,  24,  25,  27,  29  to  88, 

78. 

12.  In/rinffemcnt, 

20.  The  plaintiff  was  the  owner  of 
patents  covering  improyements  in 
metallic  cotton  ties,  consisting  of 
buckles  and  hoops,  for  compn'ssing 
bales  of  cotton.  Neither  i  he  plaintiff 
nor  any  prior  owner  of  the  patents 
had  granted  any  licenses  to  make 
buckles  or  ties,  bat  they  had  made 
and  sold  the  ties.  The  buckles  were 
stamped, "  Licensed  to  use  once  only," 
and  were  sold  with  inroices  declaring 
that  the  ties  were  licensed  to  be  used 
once  only,  as  baling  ties.  The  de 
fendant  bought  the  buckles  so  once 
used,  from  cotton  mills  and  junk 
dealt-rs,  and  put  up  some  with  new 
hoops,  and  some  with  pieces  of  the 
original  hoops  pieeed  together,  and 
sold  til  em  as  cotton  ties :  Beld^  that 
the  defendant  lind  infringed  the  pat- 
ents, and  ought  to  be  enjoined  from 
further  infringement.  American  Coi- 

-  ton  Tie  t^upply  Co.  v.  Builard,       160 

•  21.  A  patent  for  making  a  protub- 
erance from  the  inside  on  the  outer 
surface  of  the  rim  of  the  cover  of  a 
bpx,  and  a  like  protuberance  from  the 
inside  on  the  outer  surface  of  the  rim 
of  the  box,  so  that,  when  the  cover 
closes  on  the  box,  the  projection  on 
its  rim  will  snap  over  the  projection 
on  the  box,  and  thus  form  a  fasten- 
ing, is  infringed  where,  instead  of 
the  protuberance  on  the  cover,  a 
hole  is  made  in  the  cover.  Farkcr 
V.  Memhoff,  206 

22.  Cotton  ties  made  in  infringement 
of  patents  owned  by  the  plaintiff 
were  being  shipped  from  New  York 
to  ports  in  the  southern  part  of  the 
United  States,  by  steamers  belonging 
to  a  corporation  of  which  the  defend- 
ants were  the  managing  officers,  for 
persons  whose  names  they  refused  to 
disclose  to  the  plaintiff,  the  ties  be- 
ing shipped  to  be  sold  at  such  ports 
for  use :  Held,  tiiat  such  carrying  of 
such  ties  by  said  steamers  was  an  in- 
fringement of  the  patents,  and  that 
Buch  officers  would  be  restrained  by 
an  injuncjion  from  doing  so.  Amer- 
ican Cotton  lie  Supply  Co,  v.  Me- 
Cready,  291 
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28.  Under  §  4,921  of  the  Beviaed 
Statutes,  the  Ck>art  has  power  to 
enjoin  the  infrins^ement  of  a  patent, 
independently  of  the  award  of  any 
other  relief  thereon.  id. 

24.  Seats  embodying  a  patented  in- 
vention were  bought  by  the  Board  of 
Education  of  the  city  of  New  T(M>k 
for  the  use  of  the  schools  of  the  city, 
and  were  used  in  such  schools,  sucii 
Board  beinff  a  corporation  created  by 
the  State,  having  exclusive  charge 
of  such  schools :  Hdd,  that  the  city, 
in  its  corporate  capacity,  was  liable, 
in  a  suit  m  equity,  for  the  inMoi^e- 
ment  of  the  patent.  AlUn.  v.  The 
Mayor,  850 

25.  The  Board  of  Education  it  a 
iroper  party  to  the  suit  and  is  also 
iabie  for  the  infringement.  id, 

26.  A  man  worked  for  the  defendant 
by  the  piece,  in  the  defendant's  man- 
ufactory, and  there  used,  in  the  de- 
fendant's business,  folding  guides,  his 
own  property,  wliich  infringed  the 
plaintiff*s  patent:  Beld,  in  a  suit  in 
equity,  that  the  defendant  had  in- 
fringed the  patent  WootUr  v. 
Mark9,  868 

See  EsTOFPSU 

29  to  88,  50.  58,  68,  74,  86. 
92,  93,  95,  108. 

18.  InjuneUon. 

27.  Grounds  stated  for  granting  a 
preliminary  injunction,  althongh  the 
patent  had  been  held  void,  on  final 
hearing,  in  another  Circnit  Conrt.  U. 
&  Stamping  Co.  v.  King,  56 

28.  The  defendant  had,  under  an  Act 
of  the  Legislature  of  Florida  and  an 
Act  of  the  Congress  of  the  United 
States,  the  exclusive  right  to  lay  and 
maintain  a  submarine  telegraph  cable 
between  Florida  and  Cuba.  In  op- 
erating such  cable  it  used  an  inven> 
tion  covered  by  letters  patent  owned 
by  the  plaintiff,  cpranted  after  said 
Acts  were  passed:  ffefd,  that,  al- 
thongh the  plaintift  could  not  use  the 
invention  for  telegraphic  purpoees 
between  Florida  and  Cuba,  he  could 
enjoin  the  defendant  from  using  such 
invention  for  such  purposes  bHween 
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such  termini.  CoifftUeY.  International 
Ocean  Tde^aph  Co,,  809 

See  20.  22,  23.  118. 


14.  ProfitM. 

29.  A  Court  has  power  to  set  aside 
a  report  of  a  roaster  for  any  mani- 
fest error  either  in  law  or  &ct,  and 
to  recommit  it  for  Inrther  proceed- 
ing, or  to  correct  it,  if  the  means  of 
correction  are  furnished.  SUam 
Stone  CuUer  Co.  ▼.  Windaor  Mfy.  Co, 

24 

80.  The  principle  stated,  npon  which 
gaips  and  profits  are  recovered  from 
an  infringer,  in  a  suit  in  equity,    id. 

81.  Where  infringing  machines  have 
been  made  and  sold  for  profit  by  the 
infringer,  the  plaintiff  is  entitled  to 
whatever  of  that  profit  arose  from 
approoriating  the  patented  inven- 
tions by  making  and  selling  those 
machines,  althongh  other  infringing 
machines  were  disposed  of  by  the 
infringer  without  profit,  or  are  still 
on  hand  and  cannot  be  diqKMed  of. 
involving  loss  to  the  infringer.      id. 

82.  The  vahie  of  the  nse  of  real  nnd 

Enal  estate  belonging  to  the  in- 
er.  BQch  as  shops,  fixtures  and 
iner^,  including  repairs,  em- 
ployed m  making  the  machines 
made  and  sold  for  profit,  is  to  be  al- 
lowed as  part  of  their  cost.  id. 

83.  The  amount  paid  for  insurance 
on  sQch  property,  the  insurance  be- 
iog  for  the  safety   of  the  property 

Sinerally,  and  not  for  the  tNenefit  of 
e  manufacture  of  those  machines, 
is  not  to  be  allowed  as  part  of  their 
cost;  nor  Is  the  amount  paid  for 
local  taxes  oo  such  property.         id. 

84.  The  infringer  being  a  corpora- 
tion, salaries  paid  to  stockholders  in 
it  employed  in  making  those  ms- 
chioes.  siich  salaries  having  been 
paid  in  ^ood  faith,  for  services  acta- 
ally  rendered,  and  not  as  a  mode  of 
dividing  profits,  or  for  the  purpose 
of  concealing  profits,  are  to  be  allowed 
as  part  of  the  cost  of  those  machines. 

id. 

Voi^  XVIL— 33 


35.  Where  a  portion  of  the  prices  at 
which  those  machines  were  sold  was 
due  to  an  arrangement  of  the  boiler 
in  the  machine,  different  from  the 
plaintiff's,  but  the  defendant  had  no 
monopoly  of  such  arrangement,  such 
portion  of  the  pnce  being  allowed  to 
the  plaintil^  the  cost  of  the  work- 
manship is  to  be  allowed  to  the  in- 
frringer.  id. 

36.  Where  $750  of  the  price  at  which 
each  of  those  machines  was  sold  was 
doe  to  a  patented  improvement  of  the 
infringer,  called  a  bow-spring,  at- 
tached to  and  sold  with  the  machine, 
no  part  of  the  $750  is  to  be  allowed  to 
the  plaintiff,  and  no  part  of  the  cost 
of  making  the  bow-spring  is  to  be  al 
lowed  to  the  infringer.  id- 

37.  The  infringer  had  incurred  lia- 
bilities on  guaranties  and  warranty 
of  title,  as  to  those  machines,  but 
nothins:  is  to  be  deducted  on  that  ac- 
count from  the  avails  of  their  sales, 
because  tho^  liabilities  will  be  ex- 
tinguished by  satisfying  the  plaint 
iffs  recovery  as  to  those  machines. 

id. 

38.  Interest  on  the  profits  decreed 
was  charged  against  the  infringer 
from  the  time  of  the  entry  of  the  io- 
terlocutory  decree.  id. 

16. 


39.  Redaction  of  prices  and  oonse- 
qnent  loss  of  profits,  caused  to  a  pat- 
entee  by  the  competition  of  an  in- 
fringer, 18  a  proper  ground  for  award- 
ing  damages  against  the  infringer 
Sargent  v.  Tale  Lock  Mfg.  Co.,     244 

401  In  this  case,  on  the  evidence,  it 
was  held,  that  the  reduction  of  prices 
by  the  plaintiff  on  safe  locks  con- 
taining his  patented  invention,  was 
directly  and  solely  caused  by  the  de- 
fendant's infringement,  after  allow- 
iDg  a  proper  sum  for  any  other  pat^ 
ented  device  conUined  in  the  defend- 
ant s  locks,  and  for  any  other  causes 
which  gave  to  the  defendant  an  ad- 
vantage in  selling  hU  locks.  id, 

41.  The  plaintiff,  as  owner  of  the  pat- 

ent  was  held  to  be  entitled  to  recovi 
the  damages,  although  he  might  iS 
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accoantable  to  a  copartner  for  a  part 
of  tbem,  as  the  copartoer  could  not 
sue  fur  them.  id^ 

42.  The  interlocutory  decree  in  a 
Buit  in  equity  for  the  infringement 
of  a  patent  referred  it  to  a  master 
to  take  an  account  of  the  plaintiff's 
damages  and  of  the  defendant's  pro- 
fits. The  master  reported  that  tnere 
were  no  damages  and  no  profits,  but 
that  the  plain  tiff  was  entitled  to  a 
compensation  for  the  use  of  his  patent 
by  toe  defendant  It  appeared  that 
the  use  of  the  patent  restored  the 
salable  character  of  the  article  the 
defendnnt  made,  and  thus  saved  the 
defendant  from  1o.>b  :  Held,  that  the 
money  value  of  such  advantage  could 
be  recovered,  ab  compensation.  Sar- 
gent  v.  YaJU  Lock  Ufg,  Co,,  249 

48.  Opinions  and  estimates  as  to 
such  value  are  not  competent  evi- 
dence, id. 

44.  The  amount  paid  by  the  defend- 
ant for  a  license  to  use  another  pat- 
ented invention,  which  he  used  after 
he  ceased  to  infringe  the  plaintiff's 
patent  and  in  substitution  for  the 
plaintiffs  device,  was  held  to  be  the 
proper  measure  of  the  value  of  the 
Invention  to  the  defendant.  td 

46.  In  this  case,  the  report  of  the 
master  as  to  the  amount  of  damages 
sustained  by  the  plaintiff,  by  the 
infringement  of  his  patent,  was  set 
aside,  on  the  ground  that  what  he  had 
reported  as  an  established  license  fee 
was  not  shown  to  have  been  such. 
Greenleaf  Y.  Yale  Lock  Mfg,  Co,,   258 

16  PartietUar  Patenit. 
(1.)  m^liams — Locomotive  Lamp, 

46.  The  decision  of  this  Court  in  Wil- 
liama  v.  Tlie  Rome,  Waiertovm  <t 
Ogdensburgh  R.  R.  Co,,  (15  JSlaiehf. 
C.  C.  i?.,  200,)  in  regard  to  the  re-is- 
sued  letters  patent  granted  to  Irvin 
A.  Williams,  December  19th.  1866, 
for  an  "improvement  in  locomotive 
lamps,"  cited  and  applied.  Wilfiams 
V.  Jiotton  <fc  Albany  R,  R.  Co,,       21 

47.  Although  the  subordinate  com- 
binations covered    by  the    several 


claims  of  the  patent  will  not  produce 
a  useful  result  without  the  addition 
of  other  parts  necessary  to  make  a 
locomotive  lamp,  they  are,  neverthe- 
less, sufficient  to  sustain  the  patent, 
because,  by  their  coAperation,  they 
contribute  to  a  new  result,  and  may 
be  used  in  conjunction  with  such 
other  parts  as  are  ordinarily  em- 
ployed in  locomotive  head-lights,  id. 

49.  All  the  claims  of  said  patent  are 
valid,  except  the  fi  ith.  id. 

49.  The  fifth  claim  is  void  for  want 
of  novelty.  id 

60.  The  defendant  having  employed 
all  the  parts  in  combin-oion  covered 
by  the  claims  of  the  patent,  cannot 
escape  liability  for  iufringenient  be- 
cause of  the  employmeni  uf  others 
in  addition.  id 

(2.)  IngcJU^PoBt'Office  stamp. 

61.  The  re-is8ued  letters  patent, 
division  A,  No.  4.148,  granted  to 
Helen  M.  Ingalls,  October  4th.  1870. 
for  an  improvement  in  pobt-office 
postmarking  and  cancelling  hasd- 
stamps,  (originally  gmnteii  to  Marcos 
P.  Norton.  April  14th,  1863,  and  re- 
issued to  Jacob  Shavor  and  Albert 
C.  Corse,  August  2Sd.  1864.  and  to 
said  Norton,  August  3d,  1869,)  are 
yaJid.     Campbell  v.  Jame$,  42 

52.  The  invention  was  made  bf 
Norton  before  May  4th,  1869.        id 

58.  A  letter  from  Norton,  intro- 
duced  in  evidence  by  the  defendant, 
is  evidence  for  the  plaintiff  on  those 
points  which  are  in  his  favor.        id 

54.  Evidence  to  defeat  a  patent,  on 
the  ground  of  prior  invention,  ought 
to  be  such  as  to  remove  all  fair  and 
reasonable  doubt  id, 

55.  The  assignment  on  which  a  re- 
issue was  based  wrts  aMeged  to  have 
been  forged  by  the  assignee,  bat,  it 
appearing  that  the  assignor,  after  the 
re-i8sue,  recognized  the  a8si;>nment 
as  valid,  it  wtis  upheld.  id 

66.  The  execution  of  an  assignment 
by  a  corporation  and  by  S.,  presi- 
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dent,  held  to  be  a  good  execution  by 
8.  for  Ms  indiyidu&l  interest.         id. 

57.  An  assignment  of  a  patent  to  an 
assignee  in  trost  gives  niin  tbe  legal 
title.  id, 

68.  Althoogh  the  defendant  used 
the  invention  as  an  officer  of  the  Goy- 
emment,  in  the  performaDce  of  his 
duties,  for  the  benefit  of  the  Gov- 
ernment, he  is  liable  as  an  infringer. 

id, 

(8.)  ffeaih-^Ctttpadore, 

59.  The  letters  patent  granted  to 
Eugene  A,  Heath,  October  10th, 
1871,  for  an  "  iroproTement  in  cus- 
padoren,"  are  yalid.  U,  S.  Stamping 
Co.  ▼.  King,  65 

60  The  inyention  covered  by  the 
claim  of  the  patent,  defined.  id, 

61.  Although,  in  a  prior  suit  on  the 
patent,  it  had  been  held  invalid,  in 
view  of  a  prior  patent,  this  Court 
held  it  to  be  valid,  and  granted  a  pre- 
linunary  injunction  on  it,  on  a  differ- 
ent state  of  facts.  id. 

62.  The  invention  in  the  Heath  pat- 
ent held  to  be  patentable.  id. 

(4.)  Chritiman—Fump-JUier. 

68.  The  re-issued  letters  patent 
granted  to  John  Christman,  March 
24th,  1874,  for  an  "improvement  in 
pump  filters,"  on  tbe  surrender  of  or- 
iginal letters  patent  granted  to  him 
November  28th,  1865,  are  valid,  as 
respects  the  first  claim.  Christman 
V.  Rum»ey,  148 

64.  The  decision  of  the  Commis- 
sioner of  Patents  as  to  the  existence 
of  a  ground  fur  re-issue  set  forth  in 

ft  58  of  the  Act  of  July  8th,  1870, 
16  V.  S,  Sua,  at  Large,  205,)  is  con- 
clusive, id, 

66.  The  said  re-issued  patent  has 
not  new  matter  introduced  into  its 
specification  in  violation  of  said  g  63 ; 
nor  is  it  open  to  the  objection  that 
it  is  not  for  the  same  invention,  or 
for  any  invention,  described  in  the 


original  specification  sttha  invention 
of  I  he  patentee.  id. 

66.  It  was  lawful,  under  the  decision 
in  The  Com  Planter  Patent,  (23  Wed- 
laee,  181.)  to  re-issue  saidipatent  with 
claims  to  combinations  of  fewer  ele- 
ments than  were  contained  in  the 
combination  claimed  in  the  claim  of 
the  original  patent,  the  sub-combina- 
tions of  the  re-issue  entering  into 
a  larger  combination  claimed  in  the 
original  id. 

67.  The  claims  of  said  re-issued  pat. 
ent,  namely,  *'  1.  The  combination 
of  a  wire  gauze,  C,  with  an  open 
grating  or  guard,  A,  of  sufficient 
strength  for  the  purpose  required, 
and  a  point,  A',  constiucted  suostan- 
tialiy  as  and  for  the  purposes  de- 
scribed. 2.  The  combination  of  a 
grating,  A,  having  apertures  through 
it  for  the  passage  of  the  water  to  the 
interior,  forming  the  lower  end  of  a 
pump  tube,  with  a  wire  gauze.  C,  for 
filtering  the  water,  substantially  as 
described,"  are  claims  to  combina- 
tions and  not  merely  to  aggrega- 
tions of  parts.  id, 

66.  The  question  of  the  infripge- 
ment  of  the  first  claim,  considered. 

id. 

69.  The  second  claim  is  void  for 
want  of  novelty.  id. 

70.  The  plaintiff  was  allowed  to 
recover  on  the  first  claim,  on  making, 
before  a  decree,  a  disclainier  as  to 
the  second  claim,  it  not  appearing 
that  there  had  been  any  urreasonable 
neglect  or  delay  to  enter  such  dis- 
claimer, but,  as  tbe  diflciaimer  was 
not  made  before  the  suit  was  brought, 
costs  to  the  plaintiff  were  refused,  id. 

(5.)  Severance  ^Hock-drill. 

71.  The  re-issued  letters  patent,  No. 
8,690.  granted  to  Asabel  J.  Sever- 
ance, as  assignee  of  Roilolphe  Les- 
chot,  October  26th,  1869,  for  an  im- 
proved rock  drill,  are  valid.  Amer- 
ican Diamond  Rock  Boring  Co,  v. 
Sheldon,  208 

72.  Where  a  re-Issue  is  granted  to 
an  assignee,  it  is  to  be  taken  that  he 
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had  title  to  the  patent,  unless  the 
contrary  is  made  to  appear.  id. 

73.  A  suit  which  is  dismissed  for 
wailt  of  prosecution  is  no  bar  to  a 
subsequent  suit  for  the  same  cause  of 
action.  id. 

74.  The  question  of  the  infringe- 
ment of  said  re-issue,  considered,  id. 

75.  In  determining  whether  a  re' 
issue  is  for  a  different  invention  from 
the  original  patent,  the  two  must  be 
compared,  to  see  if  the  invention 
patented  in  the  re-issue  is  in  any 
manner  described  in  any  part  of  the 
original  and  whether  it  might  have 
been  patented  there.  id. 

(6)  JUUlefitld — Stave-cover  Jdngt. 

76.  The  decision  of  the  Supreme 
Court,  in  Liltiefeld  v.  Perry.  (21  Wal- 
lacf,  206,)  construed.    Feny  y.  Litfle- 

fidd,  272 

77.  The  invention  covered  by  tl  e 
claim  of  the  letters  patent  re-issued 
to  Dennis  G.  Littlefield,  May  Slst, 
1870,  for  an  "improvement  in  the 
mode  of  hinging  covers  to  stoves,  tea 
kettles  and  other  open-topped  ves- 
sels," on  the  surrender  of  the  original 
letters  patent  granted  to  said  Little- 
field,  March  18th,  1866,  namely,  "  A 
detachable  cover  and  its  seat,  respec- 
tively provided  with  a  pin  and  an 
openmg,  so  constructed  as  to  engage 
or  lock  with  each  other,  for  the  pur- 
pose of  hinging  and  securing  a  cover 
upon  an  open-topped  vessel,  substan- 
tially as  described,"  is  an  invention 
the  exclusive  right  to  which  for  the 
State?  of  New  York  and  Connecticut, 
as  applicable  to  stoves  coTered  by 
the  patents  embraced  in  the  assign- 
ment of  April  6th,  1863,  and  in  the 
suppliBmental  agreement  of  the  same 
date,  referred  to  in  Littlefield  v.  Perry, 
belongs  to  the  plaintiff,  as  against 
Littlefield  and  all  persons  claiming: 
under  him.  id, 

78.  A  bill  in  equity  being  maintain- 
able in  some  respects,  a  demurrer  to 
the  whole  bill  was  overruled.         id, 

79.  The  parties  to  the  suit  being  all 
of  them  citizens  of  New  York,  this 


Court  has  no  power  to  decree  that 
the  defendant  execute  to  the  plaint- 
iff a  transfer  of  letters  patent.       id. 

(7.)  Blaehnan — Lamp. 

80.  The  re-issued  letters  patent,  So. 
7,417,  granted  to  Ebenezer  Black- 
man,  December  6tb,  1876,  for  im- 
proyements  in  lamps  for  burning  coal 
oil,  on  the  surrender  of  original  let- 
ters mtent  No.  123,326,  granted  to 
said  Blackman,  February  6th,  1862, 
are  invalid,  as  respects  claims  1,  2,  4 
and  6.     Blademan  v.  Bibbler,      833 

81.  The  claims  of  the  re-issue  are 
not  for  the  same  invention  described 
in  the  ori^nal  patent.  ^ 

82.  The  specification  of  the  original 
patent  describes  the  invention  as  the 
use,  only  in  combination,  of  a  glass 
chimney  base  and  a  mica  chimney 
top,  anci  does  not  suggest  the  use  of 
the  base  as  a  separate  device.  There- 
fore, all  claims,  in  the  re-issue,  to  the 
use  of  the  base  by  itself,  are  invalll. 

88.  Claims  1,  2,  4  and  6  of  the  re- 
issue are  void  for  want  of  novelty,  id 

(8.)  Quirolo^Stere09eope. 

84.  Re-issued  letters  patent.  No. 
6,567,  granted  to  Antonio  Quirolo, 
July  27th,  1875,  for  an  improvemeut 
in  stereoscopes,  consisting  of  a  com- 
bination of  legs  with  the  standard 
for  the  stereoscope  to  stand  upon, 
are  void,  on  their  face,  for  want  af 
novelty,  within  common  knowledge. 
Quirolo  V.  Ardiio,  400 

86.  Such  a  stand  having  been  in  use 
before  for  other  things,  there  was  do 
invention  in  putting  a  8tereosco|M 
upon  it  td 

(9.)  Brown— Balinff  short  cut  hay, 

86.  Whether  letters  patent  Na 
68,282,  granted  August  27th.  1867, 
to  Charles  Brovni,  for  an  impmve- 
ment  in  baling  short  cut  hay,  are 
valid,  is  doubtlul,  short  cut  hay  hav- 
ing been  known  before,  and  tne  in- 
vention consisting  only  in  applying 
to  short  cut  hay  tne  well  known  pro> 
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cees  of  baling  hay.  Faidki  ▼.  Kamp, 

432 

(10.)  Adair^Pump. 

87.  The  second  claim  of  re-issaed  let- 
ters patent  No.  6,964,  granted  to 
William  Adair,  February  29th,  1876, 
for  an  impruvemeot  in  pumps,  name- 
ly. "  The  combination  of  the  piston 
cylinder,  the  yalve  chamber  and  its 
valTes,  by  which  the  water  is  sup- 
plied to  and  discharged  from  the 
lower  side  of  the  piston,  the  water 
head,  aod  a  cylinder  cover  which  is 
removable  from  the  pump  through 
the  open  water  head,  substantially  as 
described,*'  is  a  claim  for  such  a  corn- 
bin  Htion  in  double-acting  pumps,  and 
is  valid.     Adnir  v.  Thayer,  468 

88.  A  pump  sold  by  the  defendant  was 
held  to  infringe  such  claim,  although 
a  part  of  the  combination  was  used  in 
it  For  only  one  of  the  purposes  for 
which  such  part  was  used  by  the 
plaintiff.  id. 

(11.)  Root-^Clock-dial 

89.  Re-issued  letters  patent  were  grant- 
ed Aofi^st  3d,  1875,  to  S.  Emerson 
Root,  ror  an  improvement  in  clock 
dials,  the  original  patent  having  been 
granted  to  him  May  10th,  1869,  and 
extended  for  seven  years  from  May 
10th,  1873.  The  plaintiff  filed  a  dis- 
claimer December  24th,  1877,  It  ap- 
pearing that  a  clock  •  ial  composed 
of  a  printed  paper  dial  and  a  metal- 
lic back  united  by  a  metallic  rim  was 
old,  and  that  a  metallic  back  with  a 
lateral  outside  flanse  was  commonly 
io  use,  it  was  A«2a,  that  it  was  no 
material  part  of  the  invention  to 
make  the  rim  to  correspond  gener- 
ally with  the  old  pattern  of  the  back ; 
that  that  was  all  there  was  left  of  the 
invention  after  the  disclaimer;  and 
that,  therefore,  no  patentable  inven- 
tion remained.  Root  v.  E.  N.  Welch 
Mfg.  Co,,  478 

(12.)  Page — Induction  eoU apparatus 
and  circuit-breaker, 

90.  The  reissued  letters  patent  grant- 
ed October  lOth,  1S71,  to  PriscillalW. 
Page,  administratrix,  (fee,  of  Charles 
G.  PHge,  deceased,  and  the  Western 


Union  Telegraph  Company,  for  im- 
provements in  induction  coil  appar- 
atus and  circuit  breakers,  the  origi- 
nal patent  having  been  granted  to 
said  Page,  as  inventor,  April  14th, 
1868,  are  valid,  so  far  as  claims  11, 
12  and  18  are  concerned.  Page  v. 
Holmes  Burglar  Alarm  Telegraph  Co., 

484 

91.  The  history  of  the  invention,  and 
of  the  efforts  of  Page  to  obtain  a  pat- 
ent for  it,  set  forth.  id. 

92.  The  defendant  held  to  have  infring- 
ed claims  11,12,  and  IS,  namely,  "11. 
The  adjustment  of  the  retractile  force 
of  an  automatic  circuit  breaker,  sub- 
stantially as  set  forth.  12.  The  com- 
bination of  an  electro-magnet,  arma- 
ture and  adjustable  retractor.  13. 
Adjusting  or  regulating  the  length  of 
vibration  of  the  armature  of  an  elec- 
tro-magnet, by  means  of  a  set  screw, 
or  any  mechanical  equivalent  for  sub- 
stantially the  same  purpose,  substan- 
tially as  herein  set  forth."  id, 

93.  Claim  11  held  to  have  been  in- 
fringed, although,  in  the  plaintiff's 
patent,  the  armature  was  retracted 
Dy  a  weight,  made  adjustable,  and, 
in  the  defendant's  apparatus,  the  re- 
tractile force  was  a  spiral  spring 
made  adjustable  as  to  its  tension,  the 
two  having;  the  same  extent  of  ad- 
justable capacity,  by  minute  adjust- 
ments capable  of  being  made  without 
stoppinsT  the  working  of  the  appara- 
tus; and  although  the  adjustable 
functions  of  the  spring  were  used 
only  to  ascertain  whether  the  appar- 
atus was  in  working  order  originally, 
and  then  the  spring  was  left  at  the 
tension  fixed  upon.  id. 

94.  The  words  "the  adjustment,"  in 
claim  11,  held  to  mean,  the  mechan- 
icol  means  of  making  the  adjustment. 

id. 

96.  Claim  18  held  to  have  been  infring- 
ed, although  the  defeadant*s  set 
screw  was  set  originally  at  a  given 
point,  to  determine  the  extent  of 
vibration  of  the  armature,  and  was 
not  afterwards  changed.  t^. 

96.  Claim  13  held  to  be  a  claim  to  the 
set  screw  so  arranged  as  to  be  cap- 
able of  making  the  r^nlation.        id. 
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97.  The  special  Act  of  Congress  of 
March  19th,  1868,  (U  U.  8.  Stat,  at 
Large,  366,)  under  \vhich  the  patent 
was  granted,  cons!  rued.  "     id, 

98.  The  words  "circuit  breakers  de- 
scribed by  him  prior  to  said  appli- 
cation,'* in  said  Act.  defined,  and  held 
to  include  such  appendages  and  added 
instrumentalities,  so  previously  de- 
scribed by  Page,  as  wore  calculated 
to  make  the  circuit  breaker  more  efS- 
cient  or  perfect.  id, 

99.  The  inventiODS  covered  by  claims 
11  and  12  examined,  as  to  their  his- 
tory and  the  piior  description  of 
them  by  Page.  id, 

100.  Claim  13  examined,  as  to  the  time 
from  which  the  invention  covered  by 
it  takes  date,  as  having  been  describ- 
ed by  Page.  id. 

102.  The  novelty  of  the  inventions  cov- 
ered by  claims  11, 12  and  18  held  not 
to  have  been  successfully  impeached. 

id, 

101.  The  provision  in  §  2  of  the  Act  of 
July  4th,  1886,  (6  V,  8.  Stat,  at 
Large,  118,)  which  disqualified  a  per- 
son, while  an  employee  in  the  Patent 
Ofiice,  from  acquiring  an  interest  in  a 
patent,  did  not  operate  to  dedicate 
to  the  public  inventions  made  bv 
such  employee  before  he  became  such 
employee.  trf. 

108.  The  said  special  Act  construed,  on 
the  question  of  the  abandonment  of 
the  inventions  by  Page  to  the  pub- 
lic, and  held  not  to  be  open  to  the 
objection  that  it  deprived  any  person 
of  hid  property  without  due  process 
of  law.  id. 

104.  The  application  to  be  made  under 
said  special  Act  was  subject  to  the 
same  rules  as  other  applications,  and 
the  same  right  to  a  re-issue  existed 
as  in  the  case  of  other  patents.       id, 

(13.)  Slawton-^Fare-hox. 

106.  The  second  claim  of  re-issued  let- 
ters patent  No.  4,240,  granted  to  John 
B.  ^lawson,  January  24th,  1871,  for 
an  improvement  in  fare  boxes,  and 
extenaed  for  seven  years  from  July 


28th.  1871,  (the  original  patent  hav- 
ing been  granted  to  said  Slawson, 
July  28th,  1867, and  reissued  Janu- 
ary 24th,  1871,)  namely :  "  2.  A  fare 
box,  having  two  compartments,  into 
one  of  which  the  fare  is  first  depos- 
ited, and  temporarily  arrested,  pre- 
viously to  its  being  deported  in  the 
other,  when  the  former  is  provided 
with  openings  covered  or  protected 
by  transparent  mediums  or  deTices, 
so  arranged  that  the  passenger  can 
see  through  one,  and  the  driver  or 
conductor  through  the  other,  in  the 
manner  substantially  as  and  for  the 
purpose  set  forth,"  ^contains  no  pat- 
entable combination  and  no  inven- 
tion. Slawton  V.  Orand  Street^  <fec., 
R,  R,  Co,,  612 

106.  The  claim  of  letters  patent  No. 
121,920.  granted  to  Elijah  C  Mid- 
dleton,  assignee  of  James  F.  Win- 
chell,  December  12th,  1871,  for  an 
improvement  in  fare  boxes,  namely : 
"  Lig>iting  the  interior  of  a  iare  biox 
at  night,  by  light  obtained  from  the 
head-light  of  the  car,  thrown  by  the 
reflector,  I,  through  an  opening,  H, 
in  the  head  lamp  box,  into  the  cnam- 
ber  for  the  temporary  detention  of 
the  fare  for  inspection,  substantially 
in  the  manner  and  for  the  purpose 
set  forth,"  does  not  involve  any  in- 
vention. *  a, 

(14.)   GiaiU  Powder   Co,-^  ExjionBt 
comp(mnd. 

107.  The  decision  in  Atlantic  OiatU 
Powder  Co.  v.  Kand.  and  The  SameY. 
Parktr,  (16  match/.  C,  C.  JR.,  250, 
281.)  that  the  re-issued  letters  pat- 
ent No.  6,799,  granted  to  the  Giant 
Powder  Company,  March  17th,  1874, 
for  an  improved  explosive  compound, 
the  original  patent  having  been 
granted  to  Julius  Bandmann,  as  as- 
signee of  Alfred  Nobel,  the  inventor, 
as  No.  78,317,  May  26th,  1868,  are 
valid,  confirmed.  Atlantic  Oiant 
Powder  Co,  v.  Dittmar  Powder  Mfg. 
Co.,  631 

108.  A  powder  which,  in  100  parts  by 
weight,  contains  nitro-glycerine  67.64 
parts,  cellulose,  (paper  stock.)  16.82, 
and  saltpetre,  (nitrate  of  soda,)  15.64, 
and  a  powder  which,  in  100  parts  by 
weight,      contains      niiro-glycerine 
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27.86  parts,  sawdust  and  charcoal, 
in  nearly  equal  proportions,  6.59, 
and  saltpetre,  (nitrate  of  soda,)  66.56, 
are  infringements  of  said  re-iasae.  id. 

109.  The  said  re-issne  is  not  invalid, 
as  being  for  a  different  invention 
from  that  set  forth  in  the  original 
patent.  id. 

110.  It  is  not  invalid  on  the  gronnd 
that  Nobel,  the  inventor,  obtained 
from  one  Dittmar  the  knowledge  of 
what  is  claimed  in  it.  t^. 

111.  What  is  claimed  in  it  was  not  first 
invented  bj  Dittmar.  id. 

112.  The  question  of  Dittmar^s  inven- 
tion of  it  considered  in  view  of  the 
fact  that,  in  former  litigations,  he  was 
silent  about  his  having  invented  it, 
although  he  made  an  Affidavit,  in  a 
former  suit  on  the  said  re-issue,  the 
only  purport  of  which  was  to  show 
that  the  said  re-issue  was  void  for 
want  of  novelty.  id. 

lis.  The  plaintiff  held  not  to  have  de- 
prived itself,  by  any  conduct  towards 
Dittmar,  of  therigbt  to  ask  for  a  pre- 
liminary injunction  against  the  de. 
fendant.  id 

(16.)  Hoe — LiiJiograjjhie  printing  press ^ 

114.  The  letters  patent  granted,  March 
16th,  1869.  to  Richard  M.  Hoe,  as  the 
assignee  of  Auguste  Hippolyte  Mar- 
inoni,  for  an  improvement  in  litho- 
^aphic  printing  presses,  are  valid. 
Hoe  V.  Cotirdl,  646 

116.  Marin oni  having  made  oath,  in  his 
application,  that  he  believed  himself 
to  be  the  orii^nal  and  first  inventor, 
and  having  testified,  in  this  suit,  that 
he  was  the  sole  inventor,  such  evi- 
dence was  held  not  to  have  been 
overcome  by  the  testimony  of  one 
Chaudre,  that  he  was  a  joint  inventor 
with  Marinoni,  and  by  the  fact  that 
patents  had  been  issued  for  the  in- 
vention, in  Europe,  to  the  two  joint- 
ly. *^ 

116.  The  decision  of  the  Commissioner 
oV  Patents,  that  the  required  draw- 
infics  and  model  had  been  presented, 
tlmt  an  attorney  had  been  duly  ap- 


pointed and  had  authority  to  amend  or 
alter  the  specification,  and  that  the 
specification  had  been  sufficiently 
sworn  to  by  the  inventor,  is  final,  and 
cannot  be  renewed  collaterally,      id. 

117.  There  is  suffirient  invention  in 
what  is  covered  by  the  Sd  claim, 
namely,  "The  combination  of  the 
sheet-flyer  with  an  impression  cy- 
linder without  tapes,  ana  a  receiving 
cylinder  provided  with  bothgripper^ 
and  tapes,  substantially  as  described 
and  specified,"  to  support  a  patent. 

id. 

118.  The  object  of  said  combination, 
stated.  id, 

119.  There  is  a  combination  of  the 
sheet-flyer  with  the  impression  cy- 
linder, because  the  successive  action 
of  each  contributes  to  produce  a  prac- 
tical result.  id. 

120.  The  novelty  of  the  combination 
sustained,  against  the  view  that  it 
required  onlv  skilled  labor  to  make 
it,  in  view  of  what  existed  before,  all 
the  elements  of  the  combination  be- 
ing old,  but  the  combination  being 
new,  in  fact,  and  usefaL  id. 

121.  The  combination  bein^  shown  in 
the  drawings,  and  described  in  the 
specification,  as  to  its  principles  of 
construction  and  mode  of  operation, 
the  claim  is  valid,  althongh,  in  stat- 
ing the  invention,  in  the  body  of  the 
specification,  one  element  of  the  com- 
bination was  omitted.  id. 


PLEADING. 

See  Patent,  18. 

PaACTICE,  1,  2. 

Trust,  2. 


PRA.CTICE. 

1.  In  an  action  for  dami^es  for  pub- 
lishing: a  libel,  the  answer  omitted 
to  deny  statements  in  the  complaint 
as  to  the  manner  in  which  the  plaint- 
iff was  damaged  and  as  to  the  amount 
of  the  damages  sustained.  The  de- 
fendant  was  allowed  to  amend  the 
answer,  by  denying  such  statements. 
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on  the  ground  that  the  omisBion  to 
deny  them  ought  to  have  been  re- 
garded by  the  plaintiff  as  inadver- 
tent. Qaodyear  Dental  Vulcanite  Co. 
V.  White,  5 

2.  Under  the  system  of  pleading  adopted 
in  JNew  York,  judgment  at  the  trial, 
in  a  suit  at  lav,  is  to  be  rendered  in 
accordance  with  the  facts  pleaded  and 
proved,  without  regard  to  the  form 
of  the  pleadings  or  the  theory  on 
which  they  were  prepared.  Wnalen 
V.  Sheridan,  9 

8.  Where  the  defendant  in  a  suit  in 
equity  has  appeared  bv  a  solicitor, 
notice  of  application  for  a  decree, 
after  an  order  pro  confesso,  must  be 
given  to  such  solicitor.  Bennett  v. 
Boefner,  841 

4.  The  defendants  haying,  with  the 
leave  of  the  Court,  filed  several  pleas, 
some  to  the  whole  bill  and  some  to 
parts  of  the  bill,  and  having  set  forth 
therein  the  existence  of  certain  rec- 
ords, being  judgments  in  suits  at  law, 
which  were  pleaded  in  bar,  the  Court, 
on  motion  of  the  plaintiff,  and  before 
he  had  replied  to  the  pleas  or  set 
them  down  for  argument,  made  an 
order  referring  it  to  a  master  to  as- 
certain and  report  as  to  the  truth  of 
the  existence  of  records  in  any  way 
corresponding  with  those  set  forth  in 
the  pleas,  and  to  return  copies  of  the 
records,  unless  the  defendants  should 
file,  with  the  pleas,  copies  of  the  rec- 
ords. Emma  Silver  Mining  Co,  v. 
Emma  Silver  Mining  Co,,  889 

See  Admiaaltt,  1  to  8. 
Criminal  Law,  1,  2. 
Judgment. 
New  Trial. 

Patent,  2,  S,  18,  19, 10,  78,  IS. 
Removal  of  Causes,  1,  2. 


PROMISSORY  NOTE. 

,  The  decision  in  Codman  y.  VermmU 
&  Canada  R.  R  Co.,  (16  Blotch/.  C. 
C.  R.,  166,^  adhered  to.  Codman  y. 
Vermont  dk  Canada  R.  R,  Co,,         1 


made,  and  ordering  the  contents  of 
the  notes  to  be  paid  to  the  bearer, 
and  this  having  been  done  before  the 
notes  were  put  into  circulation,  the 
contract  of  tne  endorser  was  with  the 
bearer,  and  no  disability  of  the  bearer 
to  sue,  as  an  assignee,  could  arise 
under  §  11  of  the  Judiciary  Act  of 
September  24th.  1789,  (1  U.  S.  Sla'. 
at  Large,  79,)  now  §  629  of  the  R^ 
vised  Statutes.  id, 

8.  It  was  of  no  consequence  that  the 
notary  protesting  the  notes  did  not 
have  the  notes,  as  well  as  the  cou- 
pons, to  present  for  payment,  at  the 
time  of  making  demand  of  payment. 

id. 

4.  This  statement:  "  Funds  for  the  p»y' 
ment  of  this  note  at  maturity  have 
been  placed  in  my  hands,  as  trustee," 
written  across  the  face  of  a  promis- 
sory note,  and  signed  by  the  defend- 
ant, such  note  having  been  made  by 
a  party  for  whom  the  plaintiff  hoi  ft 
a  bridge,  and  the  bridge  having  been 
delivered  by  the  plaintiff  to  meh 
party  on  the  faith  of  the  signing  of 
such  statement,  held,  to  make  the  de- 
fendant liable  for  the  full  amount  of 
the  note,  although  he  had  not  such 
funds  when  he  signed  said  statement, 
and  the  plaintiff  knew  it  Ke^aane 
Bridge  Co.  v.  Britton,  407 

See  Town  Bond,  4. 


B 

RAILROAD  COMPAKY. 

See  Bond. 
Carrier,  7. 


REBATE  OF  DUTIES. 
SeeY^BSKL. 

REBELLION. 
See  Guardian. 

REMOVAL  OF  CAUSES, 


2.  This  suit  being  against  the  endorser 
of  the  notes,  and  the  endorsement  i  1.  W.,  a  citizen  of  New  York,  bronebt 
having  been  filled  up  when  it  was  |     a  suit  in  a  State  Court  of  New  York 
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against  S.,  a  citizen  of  New  York,  to 
recover  money  alleged  to  have  been 
due  by  S.  to  N.,  a  volnntary  assignor 
to  W.  By  an  order  of  the  SUte 
Conrt,  O.,  a  citizen  of  Ohio,  who 
claimad  the  money  as  assignee  in 
bankruptcy  of  N.,  was  made  defend- 
ant in  the  snlt  in  the  place  of  S.,  S. 
having  paid  the  money  into  Court. 
W.  then  filed  an  amended  complaint 
in  the  suit,  in  the  State  Court,  treat- 
ing G.  as  the  sole  defendant,  and  ask- 
ing judgment  against  him.  Q.  an- 
swered the  amended  complaint.  6. 
then  removed  the  case  into  this 
Court,  without  giving  notice  to  the 
plaintiff  of  the  application  for  the  re- 
moval. The  petition  for  removal  set 
forth  that  *'  the  controversy  is  be. 
tween  W.,  as  assignee  of  the  estate  of 
N.,  who  was  at  the  commencement  of 
this  action,  and  now  is,  a  citizen  of 
the  State  of  New  York,  and  G.,  as 
assignee  in  bankruptcy  of  N.,  who  is, 
and  was  at  the  commencement  of  this 
action,  a  citizen  of  the  State  of  Ohio." 
On  a  motion  by  the  plaintiff  to  re- 
mand the  cause:  Hetdt 

(1.)  That  the  petition  alleged  the 
personal  citizenship  of  the  parties, 
and  was  not  defective ; 

(2. )  That  no  notice  of  the  appltca- 
tionf  or  the  removal  was  necessary, 
and  the  State  Court  could,  in  practice, 
require  it  or  dispense  writ h  it; 

(3.)  That  it  is  not  necessary,  undej 
§§  2  and  3  of  the  Act  of  March  Sd, 
1875,  (18  U.  8.  Stat,  at  Large,  470,) 
in  order  to  the  removal  of  a  suit, 
that  it  should  appear  that  the  parties 
were  citizens  of  different  States  when 
the  suit  was  commenced ; 

(4.)  That  the  suit,  as  between  W. 
and  G.,  must  be  regarded  as  having 
been  commenced  when  G.  was  substi- 
tuted for  S.,  as  a  defendant  Wehd  v. 
WiOd,  842 

2.  On  March  17th,  the  State  Court  m 
which  this  suit  was  pending  made  an 
order,  on  the  petition  of  the  defend- 
ant, that  it  be  removed  into  this  Court. 
The  defendant  ought  to  have  filed  the 
record  in  this  Court  by  April  7th. 
Jt  was  not  filed  till  April  10th.  This 
Court,  on  May  24th,  made  an  order 
remanding  the  cause.  June  2d,  on  a 
new  petition  filed  that  day  by  the  de- 
fendant, which  set  forth  that  the  suit 
was  then  pending  in  the  State  Court, 


that  Court  made  an  order  that  the 
suit  be  removed  into  this  Court :  Held, 

(1.)  That,  as  the  removal  was  pro- 
vided for  by  §§  2  and  3  of  the  Act  of 
March  8d,1875,(18£7:iS.  Stat.at Large, 
470,  471.)  the  petition  was  in  time  i, 
filed  before  or  at  the  term  at  which 
the  cause  "  could  be  first  tried,  and 
before  the  trial  thereof;" 

(2.)  That  the  publication  of  the  sec- 
ond edition  of  the  Revised  Statutes, 
under  the  Act  of  March  2d,  1877,  (19 
U.  S.  Stat,  at  Large,  268,)  did  not 
re-instate  subdivision  1  of  §  639  of 
the  Revised  Statutes,  as  applicable 
to  this  suit ; 

(3.)  That  the  proper  condition  of 
the  bond  on  removal  was  that  pre- 
scribed by  g  8  of  the  Act  of  1 876  ;  * 
(4.)  That  the  petition  of  June  2d  was 
filed  before  or  at  the  term  at  which 
the  cause  could  be  first  tried ; 

(6.)  That,  as  the  defendant  had  once 
removed  the  cause  to  this  Court  and 
had  failed,  by  neglect,  to  perfect  the 
removal,  and  the  cause  had  been  re- 
manded for  that  reason,  the  rieht  to 
remove  it  had  been  waived  and  lost ; 

(6.)  That  the  defendant  could  not 
now  be  allowed  to  furnish  an  excuse  for 
not  having  in  time  filed  the  record  on 
the  first  removal,  and  that  it  had  ac- 
quiesced in  the  first  remand  by  aver- 
ring, in  the  second  petition,  that  the 
cause  was  then  pending  in  the  State 
Court.  McLean  v.  St.  Paul  <fc  Chu 
cago  Railway  Co.,  863 

3.  Subdivision  3  of  g  689  of  the  Revised 
Statutes,  in  regara  to  the  removal  of 
causes,  is  not  repenled  by  the  Act  of 
March  3d,  1876.  (18  U.S.  StaL  at 
Large,  471.)    Sinu  v.  Sinu,  369 

4.  Where  a  suit  has  been  tried  in  the 
State  Court  and  a  judgment  had  for 
the  plaintiff,  and  such  judgment  has 
been  reversed,  on  appeal,  and  a  new 
trial  ordered,  and  proceedings,  by 
the  defendant,  to  remove  the  cause 
into  this  Court,  are  taken  before  the 
new  trial  is  had,  the  application  for 
removal  is  made  before  "  the  trial  or 
final  hearing  of  the  suit,"  and  in  time, 
under  said  subdivision  3.  idL 

6.  In  determining,  under  the  first  clause 
of  §  2  of  the  Act  of  March  8d,  1875 
(18  U.S.  Stat,  at  Large,  470.)  whether 
a  suit  IS  one  in  which  there  is  a  con- 
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troTersy  between  citizens  of  different 
States,  the  condition  of  the  contro- 
Tersy  when  the  petition  for  removal 
is  filed  is  what  U  to  be  considered, 
and  not  its  condition  at  a  subsequent 
time.  There  must  be  a  controversy 
between  citizens  of  different  States 
when  the  petition  is  filed,  and  all  the 
parties  on  one  side  of  such  contro- 
versy must  unite  in  the  petition  for 
removal,  and  they  must  all  then  be 
of  different  State  citizenship  from 
any  of  the  parties  on  the  other  side 
of  such  controversy.  Chicago^  Sfi, 
Louis  dt  New  Orleam  R,  B.  Co\  v.  Me- 
Comb,  871 


6.  4  corporation  defendant,  which  is 
not  a  real  or  actual  or  necessary  par 
tv,  but  is  a  merely  formal  party,  to 
the  controversy  in  the  suit,  as  sudh 
controversy  stands  when  the  petition 
for  removal  is  filed,  is  to  be  consid- 
ered as  not  a  party.  id, 

7.  The  controversy  is  to  be  judj^d  of, 
in  part,  by  the  pleadings,  if  any, 
which  had  been  put  in,  in  the  State 
Court,  before  the  nling  of  the  petition 
for  removal  id. 

8.  In  a  suit  by  a  corporation  of  one 
State  against  a  citizen  of  another 
State,  it  is  sufficient,in  a  petition  for 
removal  by  the  defendant,  under  the 
first  clause  nf  said  §  2,  to  state,  that 
the  defendant  is  a  citizen  of  such 
other  State,  and  it  is  not  necessary  to 
state  that  he  was  such  citizen  when 
the  suit  was  commenced.  id. 

9.  Nothing  had  transpired,  in  pleading 
or  evidence,  since  the  case  came  into 
this  Court,  to  show  that  said  formal 
defendant  ought  now  to  be  held  to  be 
an  actual  real  and  necessary  defend- 
ant; and  a  motion  to  remand  the 
cause  was  denied.  id. 

10.  Where  one  of  the  defendants  in  a 
suit  is,  on  the  averments  in  the  com- 
plnint  in  the  State  Court,  an  unnec- 
essary and  improper  party,  and  no 
real  and  actual  party,  and  the  plaint- 
iff is  an  alien,  and  the  other  defend- 
ants are  all  citizens  of  various  States 
of  the  United  States,  the  case  is  one 
removable  into  this  Court  under  the 
first  clause  of  §  ?■  of  the  Act  of  March 
8d,  1876,  (18  CT.  8.  Stat,  at  Largt, 


470,)  where  aU  such  other  defend- 
ants apply  for  the  removal,  and  where 
there  is  a  controversy  between  the 
alien  and  such  citizens,  which  is  the 
only  controversy  in  the  suit  CooJbe 
V.  adiffman,  452 

1 1.  Some  of  the  petitioners  for  removal 
signed  the  petition  by  an  attorney, 
but  the  order  of  the  State  Coxsti  for 
the  remoTal  stated  that  the  petition 
was  duly  made  and  filed  by  the  peti- 
tioners, and  that  the  petitioners  ap- 
peared l>y  counsel  and  moved  for  snch 
order.  On  the  contents  of  the  petition 
and  the  bond,  and  the  action  of  the 
petitioners  by  their  counsel,  in  mov- 
ing for  such  order,  and  the  contents 
of  such  order :  HM,  that  the  petition 
must  be  regarded  as  the  petition  of 
the  petitioners.  id, 

12.  The  averment,  in  the  petition,  that 
certain  of  the  petitioners,  "  as  they 
are  the  qualified  executors  of  the  last 
will  and  testament  of  J.  B.,  deceased,* 
were  and  are  citizens  of  the  State  of 
New  York,  was  ktld,  in  this  (»ae,  to 
mean,  that  they  were  sued  as  such 
qualified  executors,  and  to  be  an  aver- 
ment of  their  personal  citizenship,  id. 

18.  The  absence  of  any  acknowledg- 
ment or  proof  of  the  execution  of  the 
bond  was  held  to  be  a  matter  of  prac- 
tice for  the  State  Court  to  pus  upon, 
and  not  reviewable  by  this  Court, 
after  the  State  Court  had  accepted 
the  bond.  id, 

14.  The  bond  contained,  in  its  condi- 
tion, a  clause  providing  that  the  de- 
fendant should  do,  or  cause  to  be 
done,  such  other  and  appropriate  acts 
aa,  by  s^d  Act  of  1876,  and  other  Acts 
of  Congress,  are  required  to  be  done, 
on  the  removal  of  a  suit :  Hddy  that 
such  clause  was  a  sufficient  compli 
ance  with  any  requirement  in  ^  3  of 
the  Act  of  1876,  tliat  the  bond  should 
be  one  for  appearing  in  the  Federal 
Court  id. 

16.  A  suit  brought  by  a  corporation 
created  by  an  Act  of  Congress  is  a 
suit  arising  under  the  laws  of  the 
United  States,  and,  as  such,  is  remov- 
able into  this  Court,  under  §  2  of  the 
Act  of  March  8d,  1876,  (18  U.  S.  SUO. 
at  Large,  470.)  Union  Pacijtc  Rmh 
road  Co.  v.  MeComb,  410 
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16.  In  an  Action  of  ejectment,  in  a 
State  Court,  a^inst  three  defendants, 
two  of  tbem,  being  citizens  of  New 
York,  made  de&nlt  The  third  an- 
swered, and  the  canse  was  at  iasne. 
More  than  10  months  afterwards,  the 
third,  being  a  citizen  of  Pennsylva- 
nia, petitioned  for  the  removal  of  the 
canse  into  this  CoDrt.  The  plaintiff 
was  a  citizen  of  Bfassschosetts:  Hdd, 

fl.)  The  remoTal  was  not  one  pro- 
Tided  for  by  subdivision  2  of  §  639  of 
the  Revised  Statutes,  because  the 
plaintiff  was  not  a  citizen  of  New 
York; 

(2.)  The'remoyalwasnot  applied  for 
in  time,  under  §  8  of  the  Act  of  March 
8d,  1875,  (18  U,  3.  Stat,  at  Large, 
471,)  because  several  terms  of  the 
State  Court  had  been  held,  after  the 
joining  of  issne,  at  which  the  canse 
could  nave  been  tried,  if  noticed  for 
trial  by  the  defendant,  and  there  was 
no  obstacle  to  its  being  so  noticed, 
although  the  petition  was  filed  before 
the  commencement  of  the  term  for 
which  the  canse  was  first  noticed  for 
trial.     Forr«$t  y.  Keeler,  622 
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STATUTES. 
United  Statu. 

1789,  September  24th,  Judiciary,     1,  2 

1789,  September  24th,  Removal  of 

Causes,  625 

1790,  April  10th,  Patent,  442 
1798,  February  21st,  Patent,  442 
1800,  AprU  17th.  Patent,  442 
1832,  July  18th,  Patent,  443 
1886,  July  4th,  Patent.       48,  264,  271, 

803,  448,  462,  485,  5U7 
1889,  March  8d,  Patent.     49.  803,  304 

444 
1851,  March  8d,  Limitation  of  Lia- 

bilitv,  222,  223,  226 

1868,  February  26th,  Costs,  267 

1861,  March  2d,  Patent,  804,  437,  444 
1868,  March  8d.  Customs,  188 

1864,  June  3d,  National  Banks,  259,  260 
1864,  June  30th,  Duties,  317 

1866,  May  5th,  Telegraph  Cable,     309 

1866,  July  27th,  Removal  of  Causes, 

525 

1867,  March  2d,  Bankruptcy,  74 
1867,  March  2d,  Military  Districts  9, 10 


1767,   March    2d,    RemoTal    of 

Causes,  870,  625 

1868,  March  19th,  Page  Patent,       485, 

486 
1868,  July  20th,  Tntemal  Revenue,  831 

1870,  July  8th.  Patent,  26.  45,  64.  148, 

151,  160,444 

1871,  February  28th,  Supervising 

Inspectors,       94,  98,  106,  117 

1872,  June  1st.  Jeofoils,  559 
1874,  June  22d,  Bankruptcy,  73,  848 
1874,  June  22d,  Duties,             139,  SIB 

1874,  June  28d,  Involuntary  Serv- 

ice, 423,  424 

1875,  March  8d,  Duties,  370 
1875,    March    3d,    Removal    of 

Causes,        843,  846,  868,  864. 

869,  871,  878,  462,  467,  510, 

522,  528 

1875,  March  8d,  Suit  by  Assignee,    19, 

20 
1877,  March  2d,  Revised  Statutes,  868, 

865 
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487,  Commissioner  of  Patents,  45 
629,  Suit  by  Assi^^nee,  1,  2 

639,  Removal  of  Causes,        363,  869, 
870,  522,  628,  525 
720,  Injunctions,  404 

823,  Costs,  257 

824,  Fees,  266.  267 
828,  Clerk's  Fees,  519,  520 
892,  Evidence,  210 
997.  Citatinn  on  Writ  of  Error,  219 
1000,  Securitv  on  Writ  of  Error,  219 
1007.  Writ  of  Error,  218.  219 
1012,  Appeal,  218 
1024,  Joining  Offences,  857,  862 
1026.  Jeofails.  564,  558,  561 
2864,  Customs,  138 
2981,  Duties,  312,  815,  816,  817 
3242,  Internal  Revenue,  826 
8281,  Internal    Revenue.     825,   826, 

827,  328,  381 
8894,  Illegal  use  of  Mail.       564,  655 

4233,  NavigaUon  Rules.  94,  100,  lu6, 

111,  112,  118,  121 

4234,  Navigation  Rules.  lOl 
4405,  Supervising  Inspectors,         94, 

117,  121 
4,412,  Supervising  Inspectors,    *  106, 

4884.  Patent,  444 

4887.  Patent.  445 

4916,  Patent,  rj 

4917,  Patent,  e6.  67  69 
4917,  Patent,  '      iH 
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4920,  Patent, 

71 

4921,  Patent, 

291,801,811 

4922,  Patent, 

66,  68,  160 

4972,  Bankruptcy, 

404 

4979.  Bankrnptcy, 

406 

4986,  Bankruptcy, 

405 

4991,  Bankruptcy, 

74,75 

6014,  Bankruptcy, 

74 

5067,  Bankruptcy, 

74 

5068,  Bankruptcy, 

74.75 

5069,  Baukruptcy, 

74,  76,  76 

6070,  Bankruptcy, 

74,76 

5071,  Bankruptcy, 

74,76 

5106,  Bankruptcy, 

404 

6129,  Bankruptcy, 

848 

5134,  National  Banks, 

260 

5189,  National  Bankp, 

269,  261 

5161,  National  Banks, 

269,  261 

6152,  National  Banks, 

261 

5172,  National  Banks, 

858 

52  Kr,  National  Banks, 

261 

6346,  Assault, 

288 

6418,  National  Bank  Currency,     868 

5415,  National  Bank  Currency,      859 

5434,  Forgery, 

867,  862 

5484,  Forgery, 

857,  862 

5600,  National  Banks, 

261 

Louisiana. 

1868,  August  nth.  Lotteries,  666,  566 

New  Yobk. 

1869,  April  19th,  Town  Bonds,  240 
1871,  April  28th,  Town  Bonds,  18,  19 
Old  Code  of  Procedure,  ^§  143  to  148, 

16i,Pleadino:,  8 
Code  of  Procedure,  §  977,  Practice,  866, 

524 
Code  of  Procedure,  §  980,  Practice,  866, 

624 

STEAM  VESSEL. 

See  Admiralty,  4. 
Collision. 

SURETY. 
See  Admiralyt,  1  to  8. 

T 

TOWAGE. 

See  Carrier,  1  to  5. 
COLUSION,  9  to  12. 


TOWN  BONDS. 

1.  After  the  Court  decided  Cooper  y. 
The  Town  of  Thompton,  (18  StaUAf. 
C.  C.  /?.,  484,)  the  Court  of  Appeals 
of  New  York  decided,  in  Hoiion  v. 
Town  of  Thompson,  (71  AT  F.,  618,) 
that  the  Act  of  the  L^islature  of 
New  York,  passed  April  28th.  1871, 
(I^fws  of  New  York,  1871,  ch<^  809, 
p,  1838,)  validating  the  irregolitrities 
of  the  commissioners  in  issuing  the 
bonds  of  the  town,  was  unconadta- 
tional,  and,  after  that  dmsioo,  this 
Court,  in  an  action  between  the  par- 
ties to  this  suit,  adhered  to  the  for 
mer  decision  of  this  Court  In  the 
present  case  this  Court  adhered  to 
its  former  decisions,  there  being  no 
difficulties  in  the  way  of  a  review  of 
the  case  by  the  Supreme  Court  Per- 
ritie  V.  Town  of  Thompson,  18 

2.  The  case  of  The  Counfy  of  Warren 
V.  Marey,  (97  U.  S.,  96,)f©llowed,  m 
conclusive  against  a  defence  predi- 
cated on  7%e  People  ex  rd,  Kilbounu 
V.  Benedid,  id. 

8.  Where  a  plaintiff  has  the  legal  title 
to  coupons,  he  can  sue  upon  them, 
although  he  boueht  them  merely 
with  the  object  of  bringing  suit  upon 
them  in  this  Court,  and  intending,  if 
he  collected  them,  to  pay  over  a  por- 
tion of  the  recovery  to  some  other 
person.  id. 

.  Coupons  payable  to  bearer  are  prom- 
issory notes,  within  g  1  of  the  Act  of 
March  8d,  1876,  (18  P.  S.  Siai.  at 
Lorge,  470.)  and  the  holder  of  them 
is  not  an  assi^mee,  but  acquires  bis 
title  by  delivery.  id. 


TRIAL. 
See  Cbiminal  Law,  12, 16, 17. 

TRUST. 

1    G.,  trustee  under  the  will  of  J.,  o' 
property,  to  receive  its  profits,  and 
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pay  the  same  to  B.  during  his  life,  I 
with  remainder  over  to  the  plaintifis,  I 
turned  over  the  property  absolutely  ' 
to  B.,  who  lost  it.  The  plaintiffs 
brought  this  suit  against  L.,  the  ex- 
ecutrix of  G.,  claiming  not  only  that 
she  had  assets  beloniring  to  the  estate 
of  6.,  but  that  6.  had  conveyed  to 
her,  she  being  then  his  wife,  without 
consideration,  property  of  his  own, 
more  than  was  a  reasonable  provision 
for  her  in  vieyr  of  his  violation  of 
said  trust,  and  probably  intending  to 
defeat  such  liability,  which  she  un- 
derstood :  Hdd,  that,  in  addition  to 
responding  for  the  assets  of  the  es- 
tate, she  must  respond,  and  in  this 
suit,  for  the  property  so  conveyed  to 
her.     Beatty  v.  Hinckley,  898 

2.  The  whole  claim  is  one  against  the 
estate  of  6.,  in  her  hands  as  execu- 
trix, and  the  bill  is  not  multifarious. 

id. 


VESSEL. 

.  Where  a  rebate  of  duties  is  made  in 
regard  to  goods  respecting  which 
damage  is  awarded  for  a  breach  of  a 
contract  of  affreightment  by  a  ves- 
sel, the  vessel  cannot  have  credit, 
against  the  amount  of  damage,  for 
the  amount  of  the  rebate.    The  Eroe, 

16 
See  Abmibaltt,  4. 
Ca&bixb,  1  to  5. 
Neguobncb,  1. 

w 

WAR. 
See  GuABDiAM,  1. 

WARD. 
Bee  GuABDiAH. 
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